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Open Meetings
Statewide agencies and regional agencies that extend into four or more counties post
meeting notices with the Secretary of State.
Meeting agendas are available on the Texas Register's Internet site:
http://www.sos.state.tx.us/open/index.shtml
Members of the public also may view these notices during regular office hours from a
computer terminal in the lobby of the James Earl Rudder Building, 1019 Brazos (corner
of 11th Street and Brazos) Austin, Texas.  To request a copy by telephone, please call
463-5561 in Austin. For out-of-town callers our toll-free number is 800-226-7199. Or
request a copy by email: register@sos.state.tx.us
For items not available here, contact the agency directly. Items not found here:
• minutes of meetings
• agendas for local government bodies and regional agencies that extend into fewer
than four counties
• legislative meetings not subject to the open meetings law
The Office of the Attorney General offers information about the open meetings law,
including Frequently Asked Questions, the Open Meetings Act Handbook, and Open
Meetings Opinions.
http://www.oag.state.tx.us/opinopen/opengovt.shtml
The Attorney General's Open Government Hotline is 512-478-OPEN (478-6736) or toll-
free at (877) OPEN TEX (673-6839).
Additional information about state government may be found here:
http://www.state.tx.us/
...
Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a
disability must have equal opportunity for effective communication and participation in
public meetings. Upon request, agencies must provide auxiliary aids and services, such as
interpreters for the deaf and hearing impaired, readers, large print or Braille documents.
In determining type of auxiliary aid or service, agencies must give primary consideration
to the individual's request. Those requesting auxiliary aids or services should notify the
contact person listed on the meeting notice several days before the meeting by mail,
telephone, or RELAY Texas. TTY:  7-1-1.
Appointments
Appointments for October 23, 2006
Appointed as Chief Justice of the 8th Court of Appeals for a term until
the next General Election and until his successor shall be duly elected
and qualied, David Wellington Chew of El Paso. Justice Chew is
replacing Chief Justice Richard Barajas who resigned.
Rick Perry, Governor
TRD-200605904




The Honorable Al Edwards
Chair, Committee on Rules and Resolutions
Texas House of Representatives
Post Ofce Box 2910
Austin, Texas 78768-2910
Re: Tax status of Juneteenth USA, a 501(c)(3) charitable organization
(Request No. 0541-GA)
Briefs requested by November 27, 2006
RQ-0542-GA
Requestor:
The Honorable Dennis Bonnen
Chair, Committee on Environmental Regulation
Texas House of Representatives
Post Ofce Box 2910
Austin, Texas 78768-2910
Re: Authority of a hospital district to have a private imaging company
in a district hospital facility and to manage the imaging business (Re-
quest No. 0542-GA)
Briefs requested by November 27, 2006
RQ-0543-GA
Requestor:
The Honorable James L. Keffer
Chair, Committee on Ways and Means
Texas House of Representatives
Post Ofce Box 2910
Austin, Texas 78768-2910
Re: Whether a board member of a metropolitan transit authority may
simultaneously serve as the acting city manager of a municipality lo-
cated within the transit service area (Request No. 0543-GA)
Briefs requested by November 27, 2006
RQ-0544-GA
Requestor:
The Honorable Dan W. Heard
Calhoun County Criminal District Attorney
Post Ofce Box 1001
Port Lavaca, Texas 77979
Re: Whether a navigation district may enact a tax freeze resolution to
limit taxes imposed on the homestead of persons with disabilities or
persons at least 65 years of age (Request No. 0544-GA)
Briefs requested by November 27, 2006
RQ-0545-GA
Requestor:
The Honorable Mike Stafford
Harris County Attorney
1019 Congress, 15th Floor
Houston, Texas 77002
Re: Whether a county medical examiner may recover costs from a tis-
sue procurement organization that uses the medical examiner’s facility
and resources (Request No. 0545-GA)
Briefs requested by November 30, 2006
RQ-0546-GA
Requestor:
Sandra Jensen, D.C., President
Texas Board of Chiropractic Examiners
333 Guadalupe, Suite 3-825
Austin, Texas 78701-3942
Re: Constitutionality of the denition of "surgical procedure" under
section 201.002(1)(4), Occupations Code, as applied to chiropractors
(Request No. 0546-GA)
Briefs requested by December 1, 2006
For further information, please access the website at
www.oag.state.tx.us or call the Opinion Committee at (512)
463-2110.
TRD-200606026
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Stacey Napier
Deputy Attorney General
Of¿ce of the Attorney General
Filed: October 31, 2006
Opinions
Opinion No. GA-0469
The Honorable Carole Keeton Strayhorn
Comptroller of Public Accounts
Post Ofce Box 13528
Austin, Texas 78711-3528
Re: Whether Federal Reserve notes are eligible as collateral for re-
purchase agreements under chapters 404 and 2256 of the Government
Code-Clarication of Attorney General Opinion GA-0324 (2005) (RQ-
0438-GA)
S U M M A R Y
Federal Reserve notes are eligible collateral for direct security re-
purchase agreements under sections 404.001, 404.024(b), 2256.009,
and 2256.011 of the Government Code. Attorney General Opinion
GA-0324 (2005) is modied to the extent that it provides that cash in
the form of a government obligation is not eligible as collateral for
direct security repurchase agreements.
Opinion No. GA-0470
Mr. Carlos A. Pereda, Jr.
Maverick County Auditor
Post Ofce Box 1246
Eagle Pass, Texas 78853-1246
Re: Whether a county participating in Operation Linebacker may use
Justice Assistance Grant funds to pay its sheriff or a constable compen-
sation, such as overtime, in addition to the salary appropriated in the
existing county budget (RQ-0444-GA)
S U M M A R Y
In accordance with title 1, section 3.75(a)(3) of the Texas Adminis-
trative Code, a county may not use Justice Assistance Grant funds to
compensate its sheriff or constable for overtime.
A constable may be paid an additional amount, including overtime,
for serving as a deputy sheriff if the county budget provides overtime
compensation for deputy sheriffs.
Opinion No. GA-0471
The Honorable Tim Curry
Tarrant County Criminal District Attorney
Justice Center
401 West Belknap
Fort Worth, Texas 76196-0201
Re: Whether a county that wishes to abandon a drainage easement
or right-of-way should comply with Transportation Code section
251.058(b), Local Government Code section 263.002, or Local Gov-
ernment Code section 272.001 (RQ-0462-GA)
S U M M A R Y
For purposes of Transportation Code section 251.058(b), which
automatically vests title to an abandoned public road in the abutting
landowner, the phrase "public road" encompasses the roadway as
well as (1) right-of-way that serves attendant public purposes of
transportation of persons and property, communication, and travel,
and (2) a drainage easement created to carry off water, the natural
ow of which the roadway changed or diverted. Whether in a par-
ticular case a property interest is part of a public road for purposes
of section 251.058(b) is a question of fact that must be resolved by
the commissioners court in the rst instance. Abandoned public road
that is subject to Transportation Code section 251.058(b) may not
be disposed of in accordance with section 263.002 or 272.001 of the
Local Government Code.
Easements or rights-of-way that are not part of a public road under sec-
tion 251.058(b) are likewise not highway rights-of-way that are subject
to disposition under Local Government Code section 263.002. Such
property interests must be disposed of under section 272.001 unless
the county determines that a statute not considered here applies.
To the extent Letter Opinion 94-053 suggests that Local Government
Code section 263.002 applies only to roads labeled as highways, not
to county public roads generally, it is incorrect. See Tex. Att’y Gen.
LO-94-053, at 4 n.4.
Opinion No. GA-0472
The Honorable Robert G. Neal, Jr.
Sabine County Attorney
Post Ofce Box 1783
Hemphill, Texas 75948
Re: Sabine County Hospital District’s authority and duties (RQ-0466-
GA)
S U M M A R Y
The Sabine County Hospital District, which intends to maintain an am-
bulance only for transporting patients between hospitals, is not required
by law to dispatch its ambulances for emergency calls, even if there are
no other ambulances operating within the District.
The District may provide nancial incentives in a contract to induce
a doctor to move to the District so long as the District nds that such
an incentive is necessary for the direct accomplishment of a legitimate
public purpose, that the District receives adequate consideration for its
expenditure, and that appropriate controls are in place to assure that the
public purpose will be carried out. Furthermore, the Professional Ser-
vices Procurement Act, Government Code chapter 2254, which gov-
erns a hospital district’s contract for professional services, requires that
payment for services rendered under the contract be fair and reasonable,
that they be consistent with and not higher than the recommended prac-
tices and fees published by the applicable professional associations,
and that they not exceed any maximum provided by law. The act does
not permit the contract to be competitively bid.
The District may meet under Government Code section 551.071 in a
closed meeting to discuss legal issues raised in connection with the
contract for the doctor’s professional services. The District may not
meet under Government Code section 551.087 in a closed meeting to
deliberate economic development negotiations.
Opinion No. GA-0473
The Honorable Mike Fetter
Upshur County Criminal District Attorney
405 North Titus Street
31 TexReg 9100 November 10, 2006 Texas Register
Gilmer, Texas 75644
Re: Authority of a county commissioners court to appoint a county
road administrator who is not a road engineer (RQ-0472-GA)
S U M M A R Y
Under section 252.304 of the Transportation Code, a commissioners
court may employ a road administrator when it is in fact unable to hire a
licensed engineer as county road engineer. A commissioners court has
discretion, subject to judicial review, to determine in the rst instance
whether it is unable to employ a licensed engineer. The determination
of whether a county commissioners court violates section 252.304 in-
volves a consideration of facts and, therefore, is a question we must
leave to the courts.
For further information, please access the website at
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TITLE 7. BANKING AND SECURITIES
PART 6. CREDIT UNION
DEPARTMENT
CHAPTER 95. SHARE AND DEPOSITOR
INSURANCE PROTECTION
SUBCHAPTER B. LIQUIDATING AGENTS
7 TAC §95.200
The Credit Union Commission proposes amendments to
§95.200, concerning notice of taking possession. The amend-
ments add a requirement that the Department notify the NCUA
or the insuring organization when it takes possession of the
property and assets of a credit union. The amendments also
provide that the NCUA or the insuring organization is subro-
gated to all rights of the member up to the amount paid by the
NCUA or the insuring organization to the member.
The amendments are proposed as a result of the Department’s
general rule review.
Betsy Loar, General Counsel, has determined that for the rst
ve year period the amended rule is in effect there will be no
scal implications for state or local government as a result of
enforcing or administering the proposed amendments.
Ms. Loar has also determined that for each year of the rst ve
years the amended rule is in effect, the public benets antici-
pated as a result of enforcing the amended rule will be greater
clarity and ease of use of the rule. There is no anticipated effect
on small businesses as a result of adopting the amended rule.
There is no economic cost anticipated to credit unions or individ-
uals for complying with the amended rule if adopted.
Written comments on the proposal must be submitted within 30
days after its publication in the Texas Register to Betsy Loar,
General Counsel, Credit Union Department, 914 East Ander-
son Lane, Austin, Texas 78752-1699. Oral comments on the
proposal can be made at the Commission’s Legislative Advisory
Committee meeting on Friday, January 19, 2007 at 9:00 a.m. at
914 East Anderson Lane, Austin, Texas 78752.
The amendments are proposed under the provision of the Texas
Finance Code, §15.402, which authorizes the Commission to
adopt reasonable rules for administering Title 2, Chapter 15 and
Title 3, Subchapter D of the Texas Finance Code and under
Texas Finance Code §15.410, which requires a credit union to
maintain share and deposit insurance protection for its members
and depositors.
The specic section affected by the proposed amended rule is
Texas Finance Code, §15.410.
§95.200. Notice of Taking Possession; Appointment of Liquidating
Agent; Subordination of Rights.
(a) The department shall give prompt notice to the NCUA or
the applicable insuring organization whenever the commissioner takes
possession of the property and assets of a respective federally-insured
or participating credit union. The Department shall give further prompt
notice whenever the commissioner determines to liquidate the property
and assets of such federally-insured or participating credit union.
(b) If the commissioner nds that the closing of a credit union
and the liquidation of the credit union’s assets are in the public inter-
est and the best interest of the credit union members, depositors, and
creditors, the NCUA [National Credit Union Administration] or, alter-
natively, the insuring organization shall be appointed liquidating agent
for the purpose of liquidation or the winding up of the affairs of the
credit union.
(c) When any member’s share or deposit account is paid, the
NCUA or, alternatively, the insuring organization shall be subrogated
to all rights of the member, up to the amount paid by the NCUA or the
insuring organization to such member.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.






Earliest possible date of adoption: December 10, 2006
For further information, please call: (512) 837-9236
7 TAC §95.205
The Credit Union Commission proposes new §95.205, concern-
ing the liability of the state for a deciency. The new rule claries
that the state is not liable for the payment of any funds to a credit
union by reason of any acts or omissions of the NCUA or an in-
suring organization. The rule further provides that the state is
not liable for any deciency of any credit union in the event the
NCUA or insuring organization is unable to pay such deciency.
The new rule is proposed as a result of the Department’s general
rule review.
Betsy Loar, General Counsel, has determined that for the rst
ve year period the new rule is in effect there will be no scal
implications for state or local government as a result of enforcing
or administering the proposed rule.
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Ms. Loar has also determined that for each year of the rst ve
years the proposed new rule is in effect, the public benets an-
ticipated as a result of enforcing the rule will be greater clarity
and ease of use of the rule. There is no anticipated effect on
small businesses as a result of adopting the new rule. There is
no economic cost anticipated to credit unions or individuals for
complying with the new rule if adopted.
Written comments on the proposal must be submitted within 30
days after its publication in the Texas Register to Betsy Loar,
General Counsel, Credit Union Department, 914 East Ander-
son Lane, Austin, Texas 78752-1699. Oral comments on the
proposal can be made at the Commission’s Legislative Advisory
Committee meeting on Friday, January 19, 2007 at 9:00 a.m. at
914 East Anderson Lane, Austin, Texas 78752.
The new rule is proposed under the provision of the Texas
Finance Code, §15.402, which authorizes the Commission to
adopt reasonable rules for administering Title 2, Chapter 15 and
Title 3, Subchapter D of the Texas Finance Code and under
Texas Finance Code §15.410, which requires a credit union to
maintain share and deposit insurance protection for its members
and depositors.
The specic section affected by the proposed rule is Texas Fi-
nance Code, §15.410.
§95.205. State Not Liable for Any Deciency.
Nothing in this chapter creates any liability upon this state for the pay-
ment of any funds to any credit union by reason of the acts or omis-
sions of the NCUA or insuring organization, nor shall the state pay any
deciency of any credit union in the event the NCUA or insuring or-
ganization is unable to pay such deciency.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.






Earliest possible date of adoption: December 10, 2006
For further information, please call: (512) 837-9236
SUBCHAPTER C. GUARANTY CREDIT
UNION
7 TAC §§95.300 - 95.302, 95.304, 95.305
The Credit Union Commission proposes amendments to
§§95.300 - 95.302, 95.304, and 95.305 of Subchapter C,
concerning Guaranty Credit Union. The Department is making
minor changes to clarify the rules governing a guaranty credit
union chartered by the state.
The amendments to §95.300, concerning the establishment of
a share and deposit guaranty credit union, make it clear that
prior to commencing business in this state a guaranty credit
union must le a written application with the commissioner. The
amendments also change the term chartering to incorporation.
Section 95.301, concerning the authority of a guaranty credit
union, is also amended to change the language from charter to
certicate of incorporation.
Section 95.302, concerning powers of a guaranty credit union, is
amended to change the language from member credit union to
participating credit union to avoid confusion with a natural person
credit union.
Section 95.304, concerning capital contributions, membership
investment shares and termination, is amended to add require-
ments for a guarantee fund maintained by a guaranty credit
union and to further require each participating credit union
to maintain a membership investment share with a guaranty
credit union. The amendment denes what may be included
in the guaranty fund. In addition the term member credit union
is changed to participating credit union for consistency and
clarication.
The amendment to §95.305, concerning the nancial state-
ments, accounting procedures, and reports for a guaranty
credit union, changes the requirement for an actuarial study
of the capital adequacy of the credit union from annually to at
least once every three years and aligns it with the equivalent
requirement for insuring organizations in Subchapter A.
The amendments are proposed as a result of the Department’s
general rule review.
Betsy Loar, General Counsel, has determined that for the rst
ve year period the amended rules are in effect there will be no
scal implications for state or local government as a result of
enforcing or administering the proposed amendments.
Ms. Loar has also determined that for each year of the rst ve
years the amended rules are in effect, the public benets antic-
ipated as a result of enforcing the amendments will be greater
clarity and ease of use of the rules. There is no anticipated effect
on small businesses as a result of adopting the amendments.
There is no economic cost anticipated to credit unions or individ-
uals for complying with the amendments if adopted.
Written comments on the proposal must be submitted within 30
days after its publication in the Texas Register to Betsy Loar,
General Counsel, Credit Union Department, 914 East Ander-
son Lane, Austin, Texas 78752-1699. Oral comments on the
proposal can be made at the Commission’s Legislative Advisory
Committee meeting on Friday, January 19, 2007 at 9:00 a.m. at
914 East Anderson Lane, Austin, Texas 78752.
The amendments are proposed under the provision of the Texas
Finance Code, §15.402, which authorizes the Commission to
adopt reasonable rules for administering Title 2, Chapter 15 and
Title 3, Subchapter D of the Texas Finance Code and under
Texas Finance Code §15.410, which requires a credit union to
maintain share and deposit insurance protection for its members
and depositors.
The specic section affected by the proposed amendments is
Texas Finance Code, §15.410.
§95.300. Share and Deposit Guaranty Credit Union.
(a) The commissioner may authorize, with the advice and con-
sent of the commission, the establishment of a share and deposit guar-
anty credit union. The charter shall be granted only on proof satisfac-
tory to the commissioner that member credit union convenience and
advantage will be promoted by the establishment of the guaranty credit
union. In determining whether the convenience and advantage will be
promoted, the commissioner shall consider:
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(1) - (3) (No change.)
(4) Whether the long-term nancial condition of the entity
would prejudice the interest of participating [member] credit unions;
(5) Whether the proposed ofcers, directors, and managers
have sufcient duciary experience, ability, standing, competence,
trustworthiness, and integrity to justify a belief that the guaranty credit
union will operate in compliance with the law and that the long term
success of entity is probable; and
(6) (No change.)
(b) Prior to commencing business in this state, a guaranty
credit union is required to le a written application supported by
such information and data as the commissioner may require to make
the ndings necessary to issue a certication of incorporation. The
organizers bear the burden of proof to establish that the incorporation
[chartering] of the guaranty credit union will promote credit union
member convenience and advantage. The failure of an applicant to
furnish required information, data, professional opinions, and other
material is considered an abandonment of the application.
(c) The commissioner may require, for submission to the de-
partment of public safety, the name and ngerprints of any organizer,
director or ofcer of any guaranty credit union.
(d) The commissioner may, in approving a guaranty credit
union, impose such conditions as the commissioner [he] deems rea-
sonable, necessary, or advisable in the public interest.
§95.301. Authority for a Guaranty Credit Union.
If a guaranty credit union is authorized, the commissioner shall issue a
certicate of incorporation [charter] which shall provide that said guar-
anty credit union shall operate as a central credit union including share
and deposit guaranty insurance protection for members subject to su-
pervision, regulation, and examination by the department.
§95.302. Powers.
The guaranty credit union, pursuant to Texas Finance Code §15.410(b)
and to the powers contained in Subtitle D, Title 3, Texas Finance Code,
may:
(1) Purchase, hold, lease, receive, use, encumber, sell, ex-
change, transfer, lend, advance, convey, assign, give, grant, transmit,
hypothecate, or dispose of property or funds of any description, nature,
or kind or of any interest, rights, title, or privileges therein from or to
any participating [member] credit union or any corporation, associa-
tion, or person, provided that any gift, grant, or transfer of a similar
nature shall be made only with the approval of the commissioner;
(2) - (3) (No change.)
(4) Act under the order or appointment of any court of
record, without giving bond, as guardian, receiver, trustee, executor,
administrator, custodian, or as depository for any money paid into the
court for participating [member] credit unions;
(5) Accept funds or money for deposit by duciaries,
trustees, or receivers if managing or holding funds on behalf of a
participating [member] credit union;
(6) Accept funds or money for deposit by nancial institu-
tions, trust companies, or insurance companies, if membership or pri-
mary ownership of the institutions, associations, or companies is con-
ned or restricted to or for the benet of participating [member] credit
unions or organizations of participating [member] credit unions, or if
the institutions, associations, or companies are designed to serve or oth-
erwise assist operations of participating [member] credit unions;
(7) Act as custodian of individual retirement accounts or
of pension funds of participating [member] credit unions, or as trustee
under pension and prot sharing plans of participating [member] credit
unions;
(8) (No change.)
(9) Impress a lien or exercise its right of setoff on the de-
posits, dividends, and interest of any participating [member] credit
union to the extent of any loans or other obligations due by the par-
ticipating [member] credit union;
(10) Make or issue, with the approval of the commissioner,
a guarantee or other form of written assurance to the appropriate per-
son, association, corporation, or other entity which is reasonably nec-
essary to facilitate the sale, conveyance, assignment, transfer, or other
disposition of all or any part of the property or assets of a participat-
ing [member] credit union, and otherwise assist in the merger, con-
solidation, conservation, suspension, or liquidation of a participating
[member] credit union upon the request and under the instruction of
the commissioner;
(11) Advance funds, with or without interest, in accordance
with agreed terms and conditions, to aid participating [member] credit
unions to continue to operate and to maintain solvency or to maintain
account balances with any nancial institution in connection with the
assumption of receivables from a participating [member] credit union,
or to meet liquidity requirements;
(12) Purchase from a participating [member] credit union
any equitable or other interest in its assets at book value or at some
other value mutually agreed upon by such credit union [member] and
the board of directors of the guaranty credit union, notwithstanding
that either of such values may exceed the market value of the assets so
purchased, and upon such terms and conditions as the board of directors
of the guaranty credit union may determine, provided, however, that all
such terms, conditions, agreements and values are approved in writing
by the commissioner;
(13) Exercise any setoff or lien rights that a participating
[member] credit union may have when the guaranty credit union is
acting as conservator or liquidating agent for such credit union;
(14) Exercise rights of subrogation to the extent of all rights
the depositors or shareholders may have against a participating [mem-
ber] credit union to the extent of any payments made by the guaranty
credit union to the depositors or shareholders of such credit union, in-
cluding the right to receive the same dividends, as would have been
payable to the depositor or shareholder;
(15) Raise any defense to the payment of a claim or an in-
sured account which a participating [member] credit union could have
raised, and when made, the actual payment of an insured account to any
person by the guaranty credit union shall discharge the guaranty credit
union to the same extent that payment to such person by the participat-
ing [member] credit union would have discharged it from liability for
the insured account;
(16) Acquire a promissory note or other asset upon which
a nonmember is liable, provided such acquisition is made, in the dis-
cretion of the guaranty credit union, to protect an inferior lien held
by the guaranty credit union, a participating [member of the guaranty]
credit union, or a member of a participating [member of the guaranty]
credit union. Such acquisitions shall not be subject to the restrictions
of §91.701 et. seq. of this title (relating to Loans);
(17) Enter into contracts of insurance or reinsurance, in-
suring in whole or in part its contractual guarantees to participating
[member] credit unions and any other insurance or bonding company
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contracts necessary or advisable in the conduct of its business, provided
a guaranty credit union shall not assume any risks from another insurer;
and
(18) (No change.)
§95.304. Capital Contributions; [Accounting for] Membership In-
vestment Shares; Termination.
(a) A guaranty credit union shall establish and maintain a guar-
antee fund. The fund shall be maintained at a normal operating level as
dened by the board of directors of the guaranty credit union and ap-
proved by the commissioner, however, the normal operating level shall
at all times not be less than one percent of the aggregate share capital
of participating credit unions. The fund of the guaranty credit union
shall be comprised of the following:
(1) The membership investment shares of each participat-
ing credit union;
(2) Retained and undivided earnings; and
(3) Any reserves required by the commissioner.
(b) Each participating credit union shall contribute to and
maintain with a guaranty credit union a membership investment share,
in an amount equal to at least one percent of its insured shares and
deposits. Each participating credit union’s account shall be adjusted
at least annually to reect changes in the participating credit union’s
aggregate insured shares and deposits in accordance with procedures
adopted by the guaranty corporation’s board of directors.
(c) Membership investment shares of participating [member]
credit unions shall be established as pledged assets with appropriate
explanatory footnotes on the books and records and in the nancial
statements of the participating [member] credit unions. The guaranty
credit union may utilize all of the assets of the guaranty credit union
and accordingly reduce the membership investment shares of all par-
ticipating [member] credit unions, as required, at [in] the discretion of
its board of directors, and utilize such assets in accordance with the
powers of the guaranty credit union as set out in these rules.
§95.305. Audited Financial Statements; Accounting Procedures; Re-
ports.
(a) - (b) (No change.)
(c) At a minimum, once every three years the [The] annual
audit of the guaranty credit union shall include an actuarial study of
the capital adequacy of the credit union.
(d) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.






Earliest possible date of adoption: December 10, 2006
For further information, please call: (512) 837-9236
7 TAC §95.306
(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the ofces of the
Credit Union Department or in the Texas Register ofce, Room 245,
James Earl Rudder Building, 1019 Brazos Street, Austin.)
The Credit Union Commission proposes to repeal §95.306, con-
cerning requirements of a member credit union. This rule is be-
ing moved to a new Subchapter D, Disclosure for Non-Federally
Insured Credit Unions and rewritten to give credit unions guid-
ance as to the contents and locations of the notices of the insur-
ance status of their accounts.
The repeal of the rule is proposed as a result of the Department’s
general rule review.
Betsy Loar, General Counsel, has determined that for the rst
ve year period the rule is repealed there will be no scal impli-
cations for state or local government as a result of repealing the
rule.
Ms. Loar has also determined that for each year of the rst ve
years the rule is repealed, the public benets anticipated as a re-
sult of repealing the rule will be ease of use by credit unions and
the public with the new rule replacing the repealed rule. There is
no anticipated effect on small businesses as a result of repealing
the rule. There is no economic cost anticipated to credit unions
or individuals for repealing the rule.
Written comments on the proposal must be submitted within 30
days after its publication in the Texas Register to Betsy Loar,
General Counsel, Credit Union Department, 914 East Anderson
Lane, Austin, Texas 78752-1699. Oral comments on the pro-
posal can be made at the Commission’s Legislative Advisory
Committee meeting on Friday, January 19, 2007, at 9:00 a.m.
at 914 East Anderson Lane, Austin, Texas 78752.
The repeal is proposed under the provision of the Texas Finance
Code, §15.402, which authorizes the Commission to adopt rea-
sonable rules for administering Title 2, Chapter 15 and Title 3,
Subchapter D of the Texas Finance Code and under Texas Fi-
nance Code §15.410, which requires credit unions to maintain
share and deposit insurance protection for credit union members
and depositors.
The specic section affected by the proposed repeal is Texas
Finance Code, §15.410.
§95.306. Requirements of Member Credit Unions.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.






Earliest possible date of adoption: December 10, 2006
For further information, please call: (512) 837-9236
7 TAC §95.310
The Credit Union Commission proposes new §95.310, concern-
ing fees and charges. The new rule claries that a guaranty
credit union pays the same fees as a natural person credit union.
The new rule also provides that the Department may engage
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professionals to perform the examination or investigation of the
guaranty credit union at the expense of the credit union.
The new rule is proposed as a result of the Department’s general
rule review.
Betsy Loar, General Counsel, has determined that for the rst
ve year period the new rule is in effect there will be no scal
implications for state or local government as a result of enforcing
or administering the proposed rule.
Ms. Loar has also determined that for each year of the rst ve
years the proposed new rule is in effect, the public benets an-
ticipated as a result of enforcing the rule will be greater clarity
and ease of use of the rule. There is no anticipated effect on
small businesses as a result of adopting the new rule. There is
no economic cost anticipated to credit unions or individuals for
complying with the new rule if adopted.
Written comments on the proposal must be submitted within 30
days after its publication in the Texas Register to Betsy Loar,
General Counsel, Credit Union Department, 914 East Anderson
Lane, Austin, Texas 78752-1699. Oral comments on the pro-
posal can be made at the Commission’s Legislative Advisory
Committee meeting on Friday, January 19, 2007, at 9:00 a.m.
at 914 East Anderson Lane, Austin, Texas 78752.
The new rule is proposed under the provision of the Texas
Finance Code, §15.402, which authorizes the Commission to
adopt reasonable rules for administering Title 2, Chapter 15 and
Title 3, Subchapter D of the Texas Finance Code and under
Texas Finance Code §15.410, which requires credit unions to
maintain share and deposit insurance.
The specic section affected by the proposed new rule is Texas
Finance Code, §15.410.
§95.310. Fees and Charges.
(a) A guaranty credit union shall pay the fees prescribed in
§97.113 of this title (relating to Operating Fees) in the same manner as
any other credit union chartered under the Act.
(b) At the sole discretion of the commissioner, the department
may engage professionals to perform and complete any aspect of an
examination or investigation. The reasonable expenses and compensa-
tion of such professionals shall be paid by the guaranty credit union.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.






Earliest possible date of adoption: December 10, 2006
For further information, please call: (512) 837-9236
SUBCHAPTER D. DISCLOSURE FOR
NON-FEDERALLY INSURED CREDIT UNIONS
7 TAC §95.400
The Credit Union Commission proposes new §95.400, con-
cerning the notice requirements for non-federally insured credit
unions. The rule species that non-federally insured credit
unions shall give appropriate notice of the insurance status of
its share and deposit accounts. The new rule also prescribes
the contents and locations of the notice and provides that notice
of the insurance status must be given to members at the time a
share or deposit account is established.
The new rule is proposed as a result of the Department’s general
rule review.
Betsy Loar, General Counsel, has determined that for the rst
ve year period the new rule is in effect there will be no scal
implications for state or local government as a result of enforcing
or administering the proposed rule.
Ms. Loar has also determined that for each year of the rst ve
years the proposed new rule is in effect, the public benets an-
ticipated as a result of enforcing the rule will be greater clarity
and ease of use of the rule. There is no anticipated effect on
small businesses as a result of adopting the new rule. There is
no economic cost anticipated to credit unions or individuals for
complying with the new rule if adopted.
Written comments on the proposal must be submitted within 30
days after its publication in the Texas Register to Betsy Loar,
General Counsel, Credit Union Department, 914 East Anderson
Lane, Austin, Texas 78752-1699. Oral comments on the pro-
posal can be made at the Commission’s Legislative Advisory
Committee meeting on Friday, January 19, 2007, at 9:00 a.m.
at 914 East Anderson Lane, Austin, Texas 78752.
The new rule is proposed under the provision of the Texas
Finance Code, §15.402, which authorizes the Commission to
adopt reasonable rules for administering Title 2, Chapter 15 and
Title 3, Subchapter D of the Texas Finance Code and under
Texas Finance Code §15.410, which requires credit unions to
maintain share and deposit insurance.
The specic section affected by the proposed new rule is Texas
Finance Code, §15.410.
§95.400. Requirements of Participating Credit Unions.
(a) Every participating credit union shall give appropriate no-
tice of the insurance status of its accounts printed in a manner accept-
able to the commissioner. This notice shall be posted at all public en-
trances at each ofce and service facility (excluding shared branching
facilities) and continuously displayed at each station or window (ex-
cluding automatic teller machines and point of sale terminals) where
funds or deposits are normally received. At a minimum, the notice
shall clearly and conspicuously disclose the following:
(1) That members’ accounts are insured by an insuring or-
ganization;
(2) The name of the insuring organization;
(3) The extent of the insuring organization’s share and de-
posit insurance protection; and
(4) That accounts are not insured or guaranteed by any gov-
ernment or government-sponsored agency.
(b) At the time an account is established, a participating credit
union shall provide written notice to its members that the share or de-
posit account will be cooperatively insured or guaranteed by an insur-
ing organization. The notice shall include a conspicuous statement that
discloses that member accounts are not insured or guaranteed by any
government or government-sponsored agency.
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(c) The noticed required by subsection (a) of this section shall
also be displayed on a participating credit union’s web site home page
and any other page where it accepts deposits or opens accounts. The
dimensions and font size of the notice required by this paragraph must
be of a reasonable size and clearly legible.
(d) Every participating credit union shall also include, in any
literature, advertising, or other marketing materials related to joining
the credit union, or soliciting funds for a share or deposit account, a con-
spicuous statement that discloses that member accounts are not insured
or guaranteed by any government or government-sponsored agency.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.






Earliest possible date of adoption: December 10, 2006
For further information, please call: (512) 837-9236
TITLE 10. COMMUNITY DEVELOPMENT
PART 6. OFFICE OF RURAL
COMMUNITY AFFAIRS
CHAPTER 255. TEXAS COMMUNITY
DEVELOPMENT PROGRAM
The Ofce of Rural Community Affairs (Ofce) proposes amend-
ments to 10 Texas Administrative Code §§255.1 - 255.16, and
§255.41 for the Community Development Block Grant (CDBG)
non-entitlement area funds.
The amendments are being proposed to change Texas Com-
munity Development Program (TCDP) to Texas Community De-
velopment Block Grant Program (TxCDBG). Furthermore, the
amendments are being proposed to specify criteria contained
within the 2007 Action Plan.
Charles S. (Charlie) Stone, Executive Director of the Ofce, has
determined that for the rst ve-year period the amendments are
in effect there will be no scal implications for state or local gov-
ernment as a result of enforcing or administering the amended
sections.
Mr. Stone also has determined that for each year of the rst ve-
year period the amendments are in effect, the public benet as
a result of enforcing the amended sections will be the equitable
allocation of CDBG non-entitlement are funds to eligible units of
general local government in Texas. There will be no cost to small
business or individuals as a result of the proposed amendments.
Comments on the proposal may be submitted to Mark Wyatt,
Program Manager, Ofce of Rural Community Affairs, P.O. Box
12877, Austin, Texas 78711, telephone: (512) 936-6701. Com-
ments will be accepted for 30 days following the date of publica-
tion of the proposal in the Texas Register.
SUBCHAPTER A. ALLOCATION OF
PROGRAM FUNDS
10 TAC §§255.1 - 255.16
The amendments are proposed under the §487.052 of the Gov-
ernment Code, which provides the executive committee with the
authority to adopt rules concerning the implementation of the Of-
ce’s responsibilities.
No other code, article, or statute is affected by the proposed
amendment.
§255.1. General Provisions.
(a) Denitions and abbreviations. The following words and
terms, when used in this subchapter, shall have the following meanings,
unless the context clearly indicates otherwise.
(1) Applicant--A unit of general local government which
is preparing to submit or has submitted an application for Texas Com-
munity Development funds to the Ofce or to the Texas Department of
Agriculture (TDA).
(2) Application--A written request for Texas Community
Development Block Grant Program TxCDBG [TCDP] funds in the for-
mat required by the Ofce or by the TDA for Texas Capital Fund TCF
applications
(3) Community Development Block Grant nonentitlement
area funds--The funds awarded to the State of Texas pursuant to
the Housing and Community Development Act of l974, Title I, as
amended, (42 United States Code §§5301 et seq.) and the regulations
promulgated thereunder in 24 Code of Federal Regulations Part 570.
(4) Community--A unit of general local government.
(5) Contract--A written agreement, including all amend-
ments thereto, executed by the Ofce, or by the TDA, and contractor
which is funded with community development block grant nonentitle-
ment area funds.
(6) Contractor--A unit of general local government with
which the Ofce or the TDA has executed a contract.
(7) Ofce--The Ofce of Rural Community Affairs.
(8) Local government--A unit of general local government.
(9) Low-and moderate-income person--A member of a
family which earns less than 80% of the area median family income,
as dened under the United States Department of Housing and Urban
Development §8 Assisted Housing Program.
(10) Nonentitlement area--An area which is not a
metropolitan city or part of an urban county as dened in 42 United
States Code, §5302.
(11) Poverty--The current ofcial poverty line established
by the Director of the Federal Ofce of Management and Budget.
(12) Primary beneciary--A low or moderate income per-
son.
(13) Regional review committee--A regional community
development review committee, one of which is established in each
of the 24 state planning regions established by the governor pursuant
to Texas Local Government Code, §391.003.
(14) Slum or blighted area--An area which has been desig-
nated a state enterprise zone, or an area within a municipality or county
that is detrimental to the public health, safety, morals, and welfare of
the municipality or county because the area:
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(A) has a predominance of buildings or other improve-
ments that are dilapidated, deteriorated, or obsolete due to age or other
reasons;
(B) is prone to high population densities and over-
crowding due to inadequate provision for open space;
(C) is composed of open land that, because of its loca-
tion within municipal or county limits, is necessary for sound commu-
nity growth through replatting, planning, and development for predom-
inantly residential uses; or
(D) has conditions that exist due to any of the causes
enumerated in subparagraphs (A) - (C) of this paragraph or any com-
bination of those causes that:
(i) endanger life or property by re or other causes;
or
(ii) are conducive to:
(I) the ill health of the residents;
(II) disease transmission;
(III) abnormally high rates of infant mortality;
(IV) abnormally high rates of juvenile delin-
quency and crime; or
(V) disorderly development because of inade-
quate or improper platting for adequate residential development of
lots, streets, and public utilities.
(15) Slum or blight, spot basis--A building which has been
declared as a slum or blight and has multiple and unattended building
code violations, and qualies as slum or blighted on a spot basis under
local law.
(16) State review committee--The State Community De-
velopment Review Committee established pursuant to Texas Govern-
ment Code, §487.353.
(17) Unemployed person--A person between the ages of 16
and 64, inclusive, who is not presently working but is seeking employ-
ment.
(18) Unit of general local government--An entity dened
as a unit of general local government in 42 United States Code
§5302(a)(1), as amended.
(b) Overview--Community Development Block Grant nonen-
titlement area funds are distributed by the TxCDBG [TCDP] to eligible
units of general local government in the following program areas:
(1) community development fund and community devel-
opment supplemental fund;
(2) Texas Capital fund. The Texas Capital Fund TCF is ad-
ministered by the TDA under an interagency agreement with the Ofce.
Applications for the TCF shall be submitted to the TDA.
(3) planning/capacity building fund;
(4) disaster relief fund;
(5) urgent need fund;
(6) colonia fund;
(7) Young v. Martinez fund (discontinued after 2003 pro-
gram year);
(8) housing fund (discontinued after 2004 program year);
(9) small towns environment program fund;
(10) microenterprise fund (program income);
(11) small business fund (program income);
(12) section 108 loan guarantee pilot program;
(13) community development supplemental fund;
(14) non-border colonia fund.
(c) Types of applications.
(1) Single jurisdiction applications. An applicant may sub-
mit one application per TxCDBG [TCDP] fund, as outlined in sub-
section (b) of this section, on its own behalf, or as a participant in a
multi-jurisdictional application, per funding cycle (except as specied
for the TCF, community development fund, housing fund, colonia fund,
and small towns environment program fund).
(A) A city may submit a single jurisdiction application
that includes beneciaries located within the extraterritorial jurisdic-
tion of the city. However, the applicant must document that each activ-
ity beneting persons located in its extraterritorial jurisdiction is meet-
ing its community and housing development needs, including the needs
of low and moderate income persons. A city cannot submit a single ju-
risdiction application that includes beneciaries located inside the cor-
porate city limits and outside of the city’s extraterritorial jurisdiction.
In this instance, the city and county in which the beneciaries outside of
the city’s extraterritorial jurisdiction are located must submit the project
as a multi-jurisdiction application.
(B) A county may submit an application on behalf of an
incorporated city when the proposed application activities provide im-
provements to a public facility or service that is not owned or operated
by the incorporated city and the persons beneting from the application
activities are located within the city’s corporate city limits or the city’s
extraterritorial jurisdiction. If a county submits an application on be-
half of an incorporated city, then the county and that city cannot submit
another single jurisdiction application or be a participating jurisdiction
in a multi-jurisdiction application submitted under the same TxCDBG
[TCDP] fund category.
(C) A county may submit a single jurisdiction applica-
tion for a housing rehabilitation program that includes the rehabilitation
of housing units in unincorporated areas and incorporated cities located
in the county. The housing units that are rehabilitated under the county
program must be located in unincorporated areas and in each incorpo-
rated city that is included as a participant in the county housing rehabil-
itation program. If a county submits a housing rehabilitation program
application that includes the rehabilitation of housing units in incorpo-
rated cities, then the county cannot submit another single jurisdiction
application or be a participating jurisdiction in a multi-jurisdiction ap-
plication submitted under the same TxCDBG [TCDP] fund category.
(D) An application from an eligible city or county for
a project that would primarily benet another city or county that was
not meeting the TxCDBG [TCDP] application threshold requirements
would be considered ineligible.
(2) Multi jurisdiction applications. Subject to each partic-
ipating community satisfying the application requirements of the Tx-
CDBG [TCDP] fund under which the application is submitted and this
paragraph, an application will be accepted from two or more units of
general local government if the application clearly demonstrates that
the proposed activities will mutually benet the residents of the com-
munities applying for funds. A multi-jurisdiction application solely for
administrative convenience will not be accepted. Any community par-
ticipating in a multi-jurisdiction application may not submit a single
jurisdiction application under the project fund for which the multi-ju-
risdiction application was submitted. One of the participating com-
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munities must be primarily accountable to the Ofce and the TDA, in
instances where the TCF is accessed, for nancial compliance and pro-
gram performance; however, all entities participating in the multi-juris-
diction application will be accountable for application threshold com-
pliance. Only one unit of general local government may be the of-
cial applicant and this applicant must enter into a legally binding co-
operation agreement with each participant that incorporates TxCDBG
[TCDP] requirements. A proposed project which is located in more
than one jurisdiction or in which beneciaries from more than one ju-
risdiction will be counted must be submitted as a multi-jurisdiction ap-
plication (except as specied for the TCF and single jurisdiction appli-
cations described in paragraph (1)(A) - (D) of this subsection).
(d) Eligible location. Only projects or activities which are lo-
cated in the nonentitlement areas of the state are eligible for funding
under the TxCDBG [TCDP]. An exception to this requirement is Hi-
dalgo County, an entitlement county, which is eligible for the colonia
fund. Another exception to this requirement is that entitlement areas
located in disaster recovery initiative eligible counties are eligible lo-
cations for disaster recovery initiative funds.
(e) Ineligible activities. Any type of activity not described or
referred to in the Federal Housing and Community Development Act
of 1974, §5305(a) (42 United States Code §5301 et seq.) is ineligible
for funding under the TxCDBG [TCDP].
(1) Specic ineligible activities include, but are not lim-
ited to: construction of buildings and facilities used for the general
conduct of government (e.g., city halls and courthouses); new hous-
ing construction, except as described as eligible under the current Tx-
CDBG [TCDP] application guides; the nancing of political activi-
ties; purchases of construction equipment (except in limited circum-
stances under the small towns environment program); income pay-
ments, such as housing allowances; most operation and maintenance
expenses(including smoke testing to determine the overall scope and
location of the project work activities); pre-contract costs, except for
costs incurred prior to submittal of an application and paid with local
government or other funds for administrative consultant and engineer-
ing/architectural services and pre-agreement costs described in a Tx-
CDBG [TCDP] contract; prisons/detention centers; government sup-
ported facilities; and racetracks.
(2) The following activities and/or uses are specically in-
eligible under the TCF: monies may not be used for speculation, in-
vestment or excess improvements over the minimum improvements
needed for the business. TCF funds may not be utilized for renancing
or to repay the applicant, a local related economic development entity,
the beneting business or its owners and related parties for expendi-
tures. Educational institutions, including but not limited to colleges
and/or universities, and governmental entities may not qualify as the
beneting business. Ineligible infrastructure activities/improvements
include, but are not limited to: landlls, incinerators, recycling facil-
ities, machinery and equipment. Real estate improvements designed
and/or built for a single, special or limited use or purpose are an ineli-
gible use of funds. Real estate improvements do not include machinery
and equipment used in the production and/or services marketed by the
business.
(f) Citizen Participation.
(1) Public hearing requirements. For each public hearing
scheduled and conducted by an applicant or contractor, the following
public hearing requirements shall be followed.
(A) Notice of each hearing must be published in a news-
paper having general circulation in the city or county at least 72 hours
prior to each scheduled hearing. The published notice must include
the date, time, and location of each hearing and the topics to be con-
sidered at each hearing. The published notice must be printed in both
English and Spanish, if appropriate. Articles published in such newspa-
pers which satisfy the content and timing requirements of this subpara-
graph will be accepted by the Ofce and, in the case of TCF hearings,
by the TDA, in lieu of publication of notices. Notices should also be
prominently posted in public buildings and distributed to local Public
Housing Authorities and other interested community groups.
(B) Each public hearing shall be held at a time and lo-
cation convenient to potential or actual beneciaries, with accommo-
dation for persons with disabilities. Persons with disabilities must be
able to attend the hearings and an applicant must make arrangements
for individuals who require auxiliary aids or services if contacted at
least two days prior to each hearing.
(C) When a signicant number of non-English speaking
residents can reasonably be expected to participate in a public hearing,
an applicant or contractor shall provide an interpreter to accommodate
the needs of the non-English speaking residents.
(2) Application requirements. Prior to submitting a formal
application, an applicant for TxCDBG [TCDP] funding shall satisfy
the following requirements.
(A) At least one public hearing shall be held prior to the
preparation of its application and a public notice shall be published in
a newspaper having general circulation in the city or county notifying
the public of the availability of the application for public review prior
to submitting its completed application to the Ofce and, in the case
of TCF applications, to the TDA. The requirements described in this
subparagraph are not applicable to applications submitted under the
housing infrastructure fund.
(B) For an application submitted for housing infrastruc-
ture fund assistance, an applicant must hold two public hearings. At
least one public hearing shall be held prior to the preparation of the ap-
plication and a second public hearing shall be held prior to submission
of the application.
(C) An applicant shall retain documentation of the hear-
ing notices, a list of attendees at each hearing, minutes of the hearings,
and any other records concerning the proposed use of funds for a pe-
riod of three years or until the project, if funded, is closed out. Such
records must be made available to the public in accordance with Texas
Government Code, Chapter 552.
(D) The public hearing must include a discussion with
citizens on the development of housing and community development
needs, the amount of funding available, all eligible activities under the
TxCDBG [TCDP], the plans of the applicant to minimize displacement
of persons and to assist persons actually displaced as a result of activ-
ities assisted with TxCDBG [TCDP] funds, and the use of past Tx-
CDBG [TCDP] contract funds, if applicable. Citizens, with particular
emphasis on persons of low and moderate income who are residents of
slum and blight areas, shall be encouraged to submit their views and
proposals regarding community development and housing needs. Lo-
cal organizations that provide services or housing for low to moderate
income persons, including but not limited to, the local or area Public
Housing Authority, the local or area Health and Human Services ofce,
and the local or area Mental Health and Mental Retardation ofce, must
receive written notication concerning the date, time, location, and top-
ics to be covered at the rst public hearing. Citizens shall be made
aware of the location where they may submit their views and proposals
should they be unable to attend the public hearing. For submission of
a housing infrastructure fund application, these requirements must be
followed for the rst public hearing.
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(E) The notice announcing the availability of the appli-
cation for public review must be published ve days prior to the sub-
mission of the application and the published notice must include the
fund category for which the application is submitted, the amount of
funds requested, a description of the application activities, the location
or locations of the application activities, and the location and hours
when the application is available for review.
(F) The second public hearing for a housing infrastruc-
ture fund application must include a discussion with citizens on the
proposed project, including the locations and the project activities, the
amount of funds being requested, and the estimated amount of funds
proposed for activities that will benet low and moderate income per-
sons. The published notice for this public hearing must include the
location and hours when the application is available for review.
(G) Any public hearing held prior to submission of the
application must be held after 5 p.m. on a weekday or at a convenient
time on a Saturday or Sunday.
(3) Contractor requirements.
(A) A contractor must hold a public hearing concerning
any substantial change, as determined by the Ofce and, in the case of
TCF program changes, by the TDA, proposed to be made in the use of
TxCDBG [TCDP] funds from one eligible activity to another.
(B) Upon completion of its contract, the contractor shall
hold a public hearing to review its program performance, including the
actual use of the funds provided under the contract.
(C) A contractor shall retain documentation of the hear-
ing notices, a list of attendees at each hearing, minutes of the hearings,
and any other records concerning the actual use of funds for a period of
three years after the contract is closed out. Such records must be made
available to the public in accordance with Texas Government Code,
Chapter 552.
(D) The public hearings must be held after 5 p.m. on a
weekday or at a convenient time on a Saturday or Sunday.
(4) Complaint procedures. Applicants and contractors
must maintain written citizen complaint procedures that provide a
timely written response to complaints and grievances. Citizens must
be made aware of the location and hours at which they may obtain a
copy of the written procedures.
(5) Technical assistance. An applicant shall provide tech-
nical assistance to groups representative of persons of low-and mod-
erate-income that request such assistance in developing proposals for
the use of TxCDBG [TCDP] funds. The level and type of assistance
shall be determined by the applicant based upon the specic needs of
its residents.
(g) Appeals. An applicant for funding under the TxCDBG
[TCDP] may appeal the disposition of its application in accordance
with this subsection.
(1) The appeal may only be based on one or more of the
following grounds.
(A) Misplacement of an application. All or a portion of
an application is lost, misled, or otherwise misplaced by Ofce staff
and, in the case of TCF applications, by TDA staff, resulting in unequal
consideration of the applicant’s proposal.
(B) Mathematical error. In rating the application, the
score on any selection criteria is incorrectly computed by the Ofce
and, in the case of TCF applications, by the TDA due to human or
computer error.
(C) Other procedural error. The application is not pro-
cessed by the Ofce and, in the case of TCF applications, by the TDA,
in accordance with the application and selection procedures set forth
in this subchapter. Procedural errors alleged to have been committed
by a regional review committee may only be appealed in accordance
with the provisions of §255.8 of this title (relating to Regional Review
Committees).
(2) The appeal must be submitted in writing to the Tx-
CDBG [TCDP] of the Ofce no later than 30 days after the date
the announcement of community development fund, community
development supplemental fund and planning/capacity building fund
contract awards is published in the Texas Register. In addition, timely
appeals not submitted in writing at least ve working days prior to the
next regularly scheduled meeting of the state review committee will
be heard at the subsequent meeting of the state review committee. The
Ofce staff will evaluate the appeal and may either concur with the
appeal and make an appropriate adjustment to the applicant’s scores,
or disagree with the appeal and prepare an appeal le for consideration
by the state review committee at its next regularly scheduled meeting.
The state review committee will make a nal recommendation to the
executive director of the Ofce. The decision of the executive director
of the Ofce is nal. If the appeal concerns a TCF application, the
appeal must be submitted in writing to the TDA no later than 30 days
following the date of the notication letter of the denial. If the appeal
concerns a disaster relief fund or urgent need fund application, the
appeal must be submitted in writing to the Ofce no later than 30 days
following the date of the notication letter of the denial. If the appeal
concerns a small business fund, microenterprise fund, section 108
loan guarantee pilot program, non-border colonia fund, housing fund,
colonia fund or Young v. Martinez fund application, the appeal must
be submitted in writing to the Ofce no later than 30 days after the
date the announcement of contract awards is published in the Texas
Register. The staff of either the Ofce or the TDA, when appropriate,
evaluates the appeal and may either concur with the appeal or disagree
with the appeal and prepare an appeal le for consideration by the
appropriate executive director. The executive director, of the agency
with which the appeal was led, then considers the appeal within 30
days and makes the nal decision.
(3) In the event the appeal is sustained and the corrected
scores would have resulted in project funding, the application is ap-
proved and funded. If the appeal concerning a community development
fund or planning/capacity building fund application is rejected, the of-
ce noties the applicant of its decision, including the basis for rejec-
tion after the meeting of the state review committee at which the ap-
peal was considered. If the appeal concerns a small business fund, mi-
croenterprise fund, section 108 loan guarantee pilot program, non-bor-
der colonia fund, Young v. Martinez fund, TCF, housing fund, colonia
fund, disaster relief fund, small towns environment program fund, or
urgent need fund application, the applicant will be notied of the de-
cision made by the appropriate executive director within ten days after
the nal determination by the executive director.
(4) Appeals not submitted in accordance with this subsec-
tion are dismissed and may not be reled.
(h) Threshold requirements. An applicant must satisfy each
of the following requirements in order to be eligible to apply for or to
receive funding under the TxCDBG [TCDP]:
(1) Demonstrate the ability to manage and administer the
proposed project, including meeting all proposed benets outlined in
its application. The applicant can meet this threshold by:
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(A) Providing the roles and responsibilities of local
staff designated to administer or work on the proposed project and a
plan for project implementation;
(B) Indicating the intention to use a third-party admin-
istrator, if applicable; or
(C) If local staff along with a third-party administrator,
will jointly administer the proposed project, by providing the roles and
responsibilities of the designated local staff.
(2) Demonstrate the nancial management capacity to op-
erate and maintain any improvement made in conjunction with the pro-
posed project. The applicant can meet this threshold by:
(A) Providing the name of the nancial person on the
applicant’s staff, or evidence that the applicant intends to contract ser-
vices for nancial oversight; and
(B) Providing a statement certifying that nancial
records for the proposed project will be kept at an ofcially designated
city/county site, accessible by the public, and will be adequately man-
aged on a timely basis using generally accepted accounting principles.
(3) Levy a local property tax or local sales tax option.
(4) Demonstrate satisfactory performance on previously
awarded TxCDBG [TCDP] contracts. The applicant can meet this
threshold by:
(A) Showing past responses, if applicable, to audit and
monitoring issues (over the most recent 48 months before the appli-
cation due date) within prescribed times as indicated in the Ofce’s
resolution letter(s);
(B) The presence of documentation related to past con-
tracts (over the most recent 48 months before the application due date),
through close-out monitoring and reporting, that the activity or service
was made available to all intended beneciaries, that low and moderate
income persons were provided access to the service, or there has been
adequate resolution of issues regarding beneciaries served;
(C) The non-presence of any outstanding delinquent re-
sponse to a written request from the Ofce regarding a request for re-
payment of funds to TxCDBG [TCDP]; or
(D) By not having at least one outstanding delinquent
response to a written request from the Ofce regarding compliance is-
sues such as a request for closeout documents or any other required
information.
(5) Resolve all outstanding compliance and audit ndings
related to previously awarded TxCDBG [TCDP] contracts and any
other Ofce contracts. The applicant can meet this threshold if the ap-
plicant is actively participating in the resolution of any outstanding au-
dit and/or monitoring issues by responding with substantial progress on
outstanding issues within the time specied in the resolution process.
(6) Submit any past due audit to the Ofce.
(A) A community with one year’s delinquent audit may
be eligible to submit an application for funding by the established appli-
cation deadline, but may not receive a contract award if the audit con-
tinues to be delinquent on the date the state review committee meets to
review funding recommendations for applications from fund categories
scheduled for state review committee review. For applications from
fund categories that are not reviewed by the state review committee, a
community with one year’s delinquent audit may be eligible to submit
an application for funding by the established application deadline, but
may not receive a contract award if the audit continues to be delinquent
on the date that the executive director approves funding recommenda-
tions, or in the case of funding recommendations over $300,000, on the
date that the Executive Committee reviews the funding recommenda-
tions. Applications for the colonia self-help center fund and the disaster
relief/urgent need fund are exempt from this threshold.
(B) A community with two years of delinquent audits
may not apply for additional funding and may not receive a funding
recommendation. This applies to all funding categories under the Texas
Community Development Program. The colonia self-help centers fund
may be exempt from this threshold, since funds for the self-help centers
fund is included in the program’s state budget appropriation. Failure to
meet the threshold will be reported to the Legislative Budget Board for
review and recommendation. The disaster relief fund may be exempt
from this threshold, but failure to meet this threshold will be forwarded
to the Executive Committee for review and consideration.
(7) TxCDBG [TCDP] funds cannot be expended in any
county that is designated as eligible for the Texas Water Development
Board Economically Distressed Areas Program unless the county has
adopted and is enforcing the Model Subdivision Rules established pur-
suant to §16.343 of the Water Code. An incorporated city that is lo-
cated in a Texas Water Development Board Economically Distressed
Areas Program eligible county that has not adopted, or is not enforcing,
the Model Subdivision Rules, may submit an application for TxCDBG
[TCDP] funds. However, in lieu of county adoption of the Model Sub-
division Rules, the incorporated city must adopt the Model Subdivision
Rules prior to the expenditure of any TxCDBG [TCDP] funds by the
incorporated city.
(8) Based on a pattern of unsatisfactory performance on
previous TxCDBG [TCDP] contracts, unsatisfactory management and
administration of previous TxCDBG [TCDP] contracts, or the pres-
ence of evidence that an applicant lacks nancial management capac-
ity based on a review of ofcial nancial records and audits related to
previous TxCDBG [TCDP] contracts, the Ofce or TDA, in the case
of the Texas Capital Fund application may determine that an applicant
is ineligible to apply for TxCDBG [TCDP] funding even though at the
application deadline date it meets the threshold and past performance
requirements. The Ofce or TDA, in the case of the Texas Capital Fund
applications will consider an applicant’s performance during the most
recent 48 months before an application due date to make the eligibil-
ity determination. An applicant would still remain eligible for funding
under the disaster relief fund.
(i) Unmet benets. Actions that may be taken against a con-
tractor by the Ofce where the Ofce nds that the contractor did not
provide the level of benets specied in its contract include, but are not
limited to:
(1) holding the contractor ineligible to apply for TxCDBG
[TCDP] funds for a period of two program years or until any issue of
restitution is resolved, whichever is longer;
(2) requiring the contractor to reimburse the Ofce for the
difference between the amount of funds provided for the level of bene-
ts specied in the contract and the amount of funds actually expended
in providing such level of benets; and
(3) rescoring the contractor’s application, and if the level
of benets actually provided by the contractor would have changed the
funding recommendation, terminating the local government’s contract.
(j) False information. If an applicant provides false informa-
tion in its community development fund or planning/capacity building
fund application which has the effect of increasing the applicant’s com-
petitive advantage, the number of beneciaries, or the percentage of
low to moderate income beneciaries, the Ofce refers the matter to the
state review committee for disciplinary action. If the applicant provides
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false information in a small business fund, microenterprise fund, sec-
tion 108 loan guarantee pilot program, non-border colonia fund, Young
v. Martinez fund, colonia fund, disaster relief fund, housing fund, small
towns environment program fund, or urgent need fund application, the
Ofce staff shall make a recommendation for action to the executive
director of the Ofce. If the applicant provides false information in a
TCF application, TDA staff shall make a recommendation for action to
the appropriate executive director. The state review committee makes a
recommendation for action to the executive director of the Ofce at its
next regularly scheduled meeting. Documentation of false information
must be submitted at least ten business days prior to the next regularly
scheduled meeting of the state review committee to be considered at
that meeting. Recommendations that the state review committee or ex-
ecutive director may make include, but are not limited to:
(1) Disqualication of the application and holding the lo-
cality ineligible to apply for TxCDBG [TCDP] funding for a period of
at least one year not to exceed two program years;
(2) holding the applicant or contractor ineligible to apply
for TxCDBG [TCDP] funds for a period of two program years or until
any issue of restitution is resolved, whichever is longer; and
(3) terminating the local government’s contract if the
correct information would have changed the scores and resulted in a
change in the rankings for purposes of funding.
(k) Substitution of standardized data. Any applicant that
chooses to substitute locally generated data for standardized infor-
mation available to all applicants must use the survey instrument
provided by the Ofce and must follow the procedures prescribed in
the instructions to the survey instrument. This option does not apply
to applications submitted to the TCF.
(1) Only door-to-door surveys are allowed, unless an alter-
nate method is approved in writing by the Ofce.
(2) Surveys, including signed tabulation sheets, signed sur-
veys location sheets, all responses, and all non-responses must be sub-
mitted to the Ofce by the application deadline, for verication and
spot-checking.
(3) A survey instrument that lacks information prescribed
in the instructions to the survey instrument or which includes conict-
ing information may be considered as a non-response for that family.
(4) The applicant must demonstrate a 100% effort in con-
tacting households to be surveyed and obtain at least an 80% response
rate for surveys which include 150 or fewer beneciary households or
obtain at least a 70% response rate for surveys which include 151 or
more beneciary households.
(5) A survey that was completed on or after January 1,
1993, or January 1, 1994, or January 1, 1995, for a previous TxCDBG
[TCDP] application may be accepted by the Ofce for a new applica-
tion to the extent specied in the most recent application guide for the
proposed project.
(l) Unobligated and recaptured funds. Deobligated funds, un-
obligated funds and program income generated by TCF projects shall
be retained for expenditure in accordance with the Consolidated Plan.
Program income derived from TCF projects will be used by the Of-
ce for eligible TxCDBG [TCDP] activities in accordance with the
Consolidated Plan. Any deobligated funds, unobligated funds, pro-
gram income, and unused funds from the current year’s allocation or
from previous years’ allocations derived from any TxCDBG [TCDP]
Fund, including program income recovered from TCF local revolving
loan funds, and any reallocated funds which HUD has recaptured from
Small Cities may be redistributed among the established current pro-
gram year fund categories, for otherwise eligible projects. The selec-
tion of eligible projects to receive such funds is approved by the Of-
ce Executive Director, or when applicable, approved by the Ofce
Executive Committee or by the TDA on a priority needs basis with el-
igible disaster relief and urgent need projects as the highest priority;
followed by, any awards necessary to resolve appeals under fund cat-
egories requiring publication of contract awards in the Texas Register,
TCF projects, special needs projects, projects in colonias, housing ac-
tivities, and other projects as determined by the Ofce Executive Di-
rector. Other purposes or initiatives may be established as a priority
use of such funds within existing fund categories by the Ofce Exec-
utive Committee. Should the TxCDBG [TCDP] be required to make
payments to HUD to cover any loan payments not made by any recip-
ient of a TxCDBG [TCDP] Section 108 loan guarantee, it would rst
use any available deobligated funds.
(m) Waivers. The Ofce may waive any provision of this sub-
chapter upon its own motion, or upon an applicant’s or contractor’s
written request for such a waiver if the Ofce nds that compelling
circumstances exist outside the control of the applicant or contractor
which justies the approval of such a waiver. The Ofce shall not
waive any provision hereof concerning the TCF program unless written
request to do so is received from the Executive Director of the TDA.
The provisions of the foregoing sentence shall not apply to contracts
other than those awarded and/or administered by the TDA for the Of-
ce. Issues related to audit requirements will be handled by the appro-
priate agency.
(n) Performance threshold requirements. In addition to the re-
quirements of subsection (h) of this section, an applicant must satisfy
the following performance requirements in order to be eligible to apply
for program funds. A contract is considered executed for the purposes
of this subsection on the date stated in section 2 of such contract.
(1) Obligate at least 50% of the total TxCDBG [TCDP]
funds awarded under an open TxCDBG [TCDP] contract within 12
months from the start date of the contract or prior to the application
deadlines. This threshold is applicable to TxCDBG [TCDP] contracts
with an original 24-month contract period. To meet this threshold,
50% of the TxCDBG [TCDP] funds must be obligated through exe-
cuted contracts for administrative services, engineering services, ac-
quisition, construction, materials purchase, etc. The TxCDBG [TCDP]
contract activities do not have to be 50% completed, nor do 50% of
the TxCDBG [TCDP] contract funds have to be expended to meet this
threshold. This threshold is applicable to previously awarded TxCDBG
[TCDP] contracts under the community development fund, commu-
nity development supplemental fund,the colonia construction fund, the
colonia planning fund, the non-border colonia fund the planning and
capacity building fund, and the disaster relief/urgent need fund. This
threshold is not applicable to previously awarded TxCDBG [TCDP]
contracts under the TCF, the housing infrastructure fund, the hous-
ing rehabilitation fund, the colonia self-help centers fund, the colo-
nia economically distressed area program fund, the Young v. Mar-
tinez fund, the disaster recovery initiative program, microenterprise
loan fund, small business loan fund, Section 108 loan guarantee pilot
program, and the small towns environment program fund. This para-
graph does not apply to a city or county that meets the eligibility criteria
for current assistance from the TxCDBG [TCDP] disaster relief fund.
(2) Submit to the Ofce the certicate of expenditures
(COE) report showing the expended TxCDBG [TCDP] funds and
a nal drawdown for any remaining TxCDBG [TCDP] funds as
required by the most recent edition of the TxCDBG [TCDP] Project
Implementation Manual. Any reserved funds on the COE must be
approved in writing by TxCDBG [TCDP] staff. To meet this threshold
"expended" means that the construction and services covered by
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the TxCDBG [TCDP] funds are complete and a drawdown for the
TxCDBG [TCDP] funds has been submitted prior to the application
deadlines. This threshold will apply to an open TxCDBG [TCDP]
contract with an original 24-month contract period and to TxCDBG
[TCDP] contractors that have reached the end of the 24-month period
prior to the application deadlines. This threshold is applicable to
previously awarded TxCDBG [TCDP] contracts under the community
development fund, community development supplemental fund,the
colonia construction fund, the colonia planning fund, the non-bor-
der colonia fund, the planning and capacity building fund, and the
disaster relief/urgent need fund. This threshold is not applicable
to previously awarded TxCDBG [TCDP] contracts under the TCF,
the housing infrastructure fund, the housing rehabilitation fund, the
colonia self-help centers fund, the colonia economically distressed
area program fund, the Young v. Martinez fund, the disaster recovery
initiative program, microentreprise loan fund, small business loan
fund, Section 108 loan guarantee pilot program, and the small towns
environment program fund (original 24-month contract extended to
36-months). This paragraph does not apply to a city or county that
meets the eligibility criteria for current assistance from the TxCDBG
[TCDP] disaster relief fund.
(3) TCF applicants may not have an existing contract with
an award date in excess of 48 months prior to the application deadline
date, regardless of extensions granted. If an existing contract requires
an extension beyond the initial term, TDA must be in receipt of the
request for extension no less than 30 days prior to contract expiration
date. If an existing contract expires prior to or on the new applica-
tion deadline date, without an approved extension, TDA must be in
receipt of complete closeout documentation for the existing contract,
no less than 30 days prior to the new application deadline date (com-
plete closeout documentation is dened in the most recent version of
the TCF Implementation Manual).
(4) Submit to the Ofce the certicate of expenditures
(COE) report showing the expended TxCDBG [TCDP] funds and
a nal drawdown for any remaining TxCDBG [TCDP] funds as
required by the most recent edition of the TxCDBG [TCDP] Project
Implementation Manual. Any reserved funds on the COE must be
approved in writing by TxCDBG [TCDP] staff. To meet this threshold
"expended" means that the construction and services covered by
the TxCDBG [TCDP] funds are complete and a drawdown for the
TxCDBG [TCDP] funds has been submitted prior to the application
deadlines. This threshold will apply to an open TxCDBG [TCDP]
contract with an original 36-month contract period or a small towns
environment program 24-month contract, extended to 26 months, and
to TxCDBG [TCDP] contractors that have reached the end of the
36-month period prior to the application deadlines. This threshold is
applicable to previously awarded TxCDBG [TCDP] contracts under
the housing infrastructure fund (when the applicant is applying for
the housing infrastructure fund competition) and the small towns
environment program fund original 36-month contract or original
24-month contract, extended to 365 months. This threshold is not
applicable to previously awarded TxCDBG [TCDP] contracts under
the TCF, the housing rehabilitation fund, the colonia self-help centers
fund, the colonia economically distressed area program fund, the
Young v. Martinez fund, the disaster recovery initiative program the
microenterprise [microentreprise] loan fund, the small business loan
fund, and the section 108 loan guarantee pilot program. This paragraph
does not apply to a city or county that meets the eligibility criteria for
current assistance from the TxCDBG [TCDP] disaster relief fund.
(o) State review committee. The committee shall consult with
and advise the Ofce’s executive director on the administration and
enforcement policies of the TxCDBG [TCDP]; review funding rec-
ommendations for applicants under the community development fund,
community development supplemental fund, and planning/capacity
building fund and assist the Ofce’s executive director in the alloca-
tion of program funds to the applicants; review appeals and submit
recommendations for the disposition of such appeals to the Ofce’s
executive director in accordance with the procedures described in
subsection (g) of this section; and report committee actions concerning
these tasks to the Ofce’s executive director through the minutes of
committee meetings and written reports prepared by Ofce staff on
behalf of the committee.
(p) Minority hiring/participation. It is the policy of the Of-
ce to encourage minority employment and participation among all
applicants under the TxCDBG [TCDP]. All applicants to the TxCDBG
[TCDP] are required to submit information documenting the level of
minority participation as part of the application for funding.
(q) Revolving loan funds. A Revolving Loan Fund established
through program income recovered from a TxCDBG [TCDP] contract
must meet the requirements for Revolving Loan Funds described in
the TxCDBG [TCDP] Final Statement, Consolidated Plan or Action
Plan for the program year in which the original contract was awarded.
Revolving Loan Funds are also subject to appropriate state and federal
requirements, TxCDBG [TCDP] contract provisions, and the appropri-
ate Revolving Loan Fund guidelines issued by the Ofce. The require-
ment in this section applies to all local Revolving Loan Funds (RLF)
established from program income from Texas Capital Fund projects,
housing projects and the Small Business Loan Fund. Funds retained in
the local RLF must be committed within three years of the original Tx-
CDBG contract programmatic close date. Every award from the RLF
must be used to fund the same type of activity, for the same business,
from which such income is derived. A local Revolving Loan Fund may
retain a cash balance not greater than 33 percent of its total cash and
outstanding loan balance. If the local government does not comply
with the local RLF requirements, all program income retained in the
local RLF and any future program income received from the proceeds
of the RLF must be returned to the State.
(r) Withdrawal of award.
(1) Should the applicant fail to substantiate or maintain the
claims and statements made in the application upon which the award is
based including failure to maintain compliance with application thresh-
olds in subsection (h)(1) - (4) of this section, within a period ending
90 days after the date of the TxCDBG’s [TCDP’s] award letter to the
applicant, the award will be immediately withdrawn by the TxCDBG
[TCDP] (excluding the colonia self-help center awards).
(2) Should the applicant fail to execute the Ofce’s award
contract (excluding Texas Capital Fund and colonia self-help center
contracts) within 60 days from the date of the letter transmitting the
award contract to the applicant, the award will be withdrawn by the
Ofce.
(s) Funds recaptured from withdrawn awards. For an award
that is withdrawn from an application, the Ofce follows different pro-
cedures for the use of those recaptured funds depending on the fund
category where the award is withdrawn.
(1) Funds recaptured under the community development
fund from the withdrawal of an award made from the rst year of the
biennial funding are offered to the next highest ranked applicant from
that region that was not recommended to receive an award from the rst
year regional allocation. Funds recaptured under the community devel-
opment fund from the withdrawal of an award made from the second
year of the biennial funding are offered to the next highest ranked ap-
plicant from that region that was not recommended to receive full fund-
ing (the applicant recommended to receive marginal funding) from the
second year regional allocation. Any funds remaining from the second
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year regional allocation after full funding is accepted by the second
year marginal applicant are offered to the next highest ranked appli-
cant from the region as long as the amount of funds still available ex-
ceeds the minimum community development fund grant amount. Any
funds remaining from the second year regional allocation that are not
accepted by an applicant from the region or that are not offered to an
applicant from the region may be used for other TxCDBG [TCDP] fund
categories and, if unallocated to another fund, are then subject to the
procedures described in §255.1(l) of this title (relating to General Pro-
visions).
(2) Funds recaptured under the planning and capacity
building fund from the withdrawal of an award made from the rst
year of the biennial funding are offered to the next highest ranked
applicant from that statewide competition that was not recommended
to receive an award from the rst year allocation. Funds recaptured
under the planning and capacity building fund from the withdrawal
of an award made from the second year of the biennial funding
are offered to the next highest ranked applicant from that statewide
competition that was not recommended to receive full funding (the
applicant recommended to receive marginal funding) from the second
year allocation. Any funds remaining from the second year allocation
after full funding is accepted by the second year marginal applicant
are offered to the next highest ranked applicant from the statewide
competition. Any funds remaining from the second year allocation that
are not accepted by an applicant from the statewide competition or that
are not offered to an applicant from the statewide competition may be
used for other TxCDBG [TCDP] fund categories and, if unallocated to
another fund, are then subject to the procedures described in §255.1(l)
of this title.
(3) Funds recaptured under the housing rehabilitation fund
from the withdrawal of an award made from the rst year of the bien-
nial funding are offered to the next highest ranked applicant from that
statewide competition that was not recommended to receive an award
from the rst year allocation. Funds recaptured under the housing reha-
bilitation fund from the withdrawal of an award made from the second
year of the biennial funding are offered to the next highest ranked ap-
plicant from that statewide competition that was not recommended to
receive full funding (the applicant recommended to receive marginal
funding) from the second year allocation. Any funds remaining from
the second year allocation after full funding is accepted by the second
year marginal applicant are offered to the next highest ranked applicant
from the statewide competition. Any funds remaining from the second
year allocation that are not accepted by an applicant from the statewide
competition or that are not offered to an applicant from the statewide
competition are then subject to the procedures described in §255.1(l)
of this title.
(4) Funds recaptured under the colonia construction fund
from the withdrawal of an award remain available to potential colonia
program fund applicants during that program year to meet the 10
percent colonia set-aside requirement and, if unallocated within the
colonia fund, may be used for other TxCDBG [TCDP] fund categories.
Remaining unallocated funds are then subject to the procedures in
§255.1(l) of this title.
(5) Funds recaptured under the colonia planning fund
from the withdrawal of an award remain available to potential colonia
program fund applicants during that program year to meet the 10
percent colonia set-aside requirement and, if unallocated within the
colonia fund, may be used for other TxCDBG [TCDP] fund categories.
Remaining unallocated funds are then subject to the procedures in
§255.1(l) of this title.
(6) Funds recaptured under the program year allocation for
the colonia economically distressed areas program fund from the with-
drawal of an award remain available to potential colonia economically
distressed areas program fund applicants during that program year.
Any funds remaining from the program year allocation that are not used
to fund colonia economically distressed areas program fund applica-
tions within twelve months after the Ofce receives the federal letter of
credit would remain available to potential colonia program fund appli-
cants during that program year to meet the 10 percent colonia set-aside
requirement and, if unallocated within the colonia fund, may be used
for other TxCDBG [TCDP] fund categories. Remaining unallocated
funds are then subject to the procedures in §255.1(l) of this title.
(7) Funds recaptured under the housing infrastructure fund
from the withdrawal of an award are subject to the procedures described
in §255.1(l) of this title.
(8) Funds recaptured under the program year allocation for
the disaster relief/urgent need fund from the withdrawal of an award
are subject to the procedures described in §255.1(l) of this title.
(9) Funds recaptured under the small towns environment
program fund (STEP) from the withdrawal of an award will be made
available in the next round of STEP competition following the with-
draw date in the same program year. If the withdrawn award had been
made in the last of the two competitions in a program year, the funds
would go to the next highest scoring applicant in the same STEP com-
petition. If there are no unfunded STEP applicants, then the recaptured
funds would be available for other TxCDBG [TCDP] fund categories.
Any unallocated STEP funds are subject to the procedures described in
§255.1(l) of this title.
(10) Funds recaptured under the microenterprise loan fund
from the withdrawal of an award are subject to the procedures described
in §255.1(l) of this title.
(11) Funds recaptured under the small business loan fund
from the withdrawal of an award are subject to the procedures described
in §255.1(l) of this title.
(12) Funds recaptured under the Texas Capital Fund from
the withdrawal of an award are subject to the procedures described in
§255.1(l) of this title.
(13) Funds recaptured under the community development
supplemental fund from the withdrawal of an award made from the
rst year of the biennial funding are offered to the next highest ranked
applicant from that region that was not recommended to receive an
award from the rst year regional allocation. Funds recaptured under
the community development supplemental fund from the withdrawal
of an award made from the second year of the biennial funding are of-
fered to the next highest ranked applicant from that region that was
not recommended to receive full funding (the applicant recommended
to receive marginal funding) from the second year regional allocation.
Any funds remaining from the second year regional allocation after full
funding is accepted by the second year marginal applicant are offered to
the next highest ranked applicant from the region as long as the amount
of funds still available exceeds the minimum community development
supplemental fund grant amount. Any funds remaining from the sec-
ond year regional allocation that are not accepted by an applicant from
the region or that are not offered to an applicant from the region may be
used for other TxCDBG [TCDP] fund categories and, if unallocated to
another fund, are then subject to the procedures described in §255.1(l)
of this title. This process would also apply to an application under the
community development supplemental fund that received a portion of
its funds from community development marginal funds. The commu-
nity development marginal funds would be provided to the replacement
application.
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(14) For both the community development fund and com-
munity development supplemental fund (including applications funded
with a portion from each of the two funds), if there are no remaining
unfunded eligible applications in the region from the same biennial ap-
plication period to receive the withdrawn funding, then the withdrawn
funds are considered as deobligated funds, subject to the procedures
described in §255.1(l) of this title.
(15) Funds recaptured under the Non-border Colonia Fund
from the withdrawal of an award remain available to potential Non-
Border Colonia Fund applicants during that program year and, if un-
allocated within the non-border colonia fund, may be used for other
TxCDBG [TCDP] fund categories. Remaining unallocated funds are
then subject to the procedures described in §255.1(l) of this title.
(t) Readiness to proceed requirements: In order to determine
that the project is ready to proceed, the applicant must provide in its
application information that:
(1) Identies the source of matching funds and provides ev-
idence that the applicant has applied for any non-local matching funds,
and for local matching funds, evidence that local matching funds would
be available.
(2) Provides written evidence of a ratied, legally binding
agreement, contingent upon award, between the applicant and the util-
ity that will operate the project for the continual operation of the utility
system as proposed in the application. For utility projects that require
the applicant or service provider to obtain a certicate of convenience
and necessity for the target area proposed in the application, provides
written evidence that the Texas Commission on Environmental Quality
has received the applicant or service provider’s application.
(3) Where applicable, provide a written commitment from
service providers, such as the local water or sewer utility, stating that
they will provide the intended services to the project area if the project
is constructed.
(u) Performance measures. Each applicant for TxCDBG
[TCDP] funds and each city or county receiving a contract award shall
provide applicable information requested in application guides, the
grant contract, or the most recent edition of the TxCDBG [TCDP]
project implementation manual that is required by the Ofce to report
on Community Development Block Grant program performance mea-
sures promulgated by the Executive Committee, the Texas Legislature,
and the U.S. Department of Housing and Urban Development.
(v) Street paving activities. Area benet can be used to qualify
street paving activities. However, for street paving activities with mul-
tiple and non-contiguous target areas, each target area must separately
meet the principally benet low and moderate income national program
objective. At least 51% of the residents located in each non-contigu-
ous target area must be low and moderate income persons. A target area
that does not meet this requirement cannot be included in an application
for TxCDBG [TCDP] funds. The only exception to this requirement is
street paving eligible under the disaster relief fund.
(w) For any award made on or after September 1, 2005, any
political subdivision that receives community development block grant
program money targeted toward street improvement projects in eligible
colonia areas must allocated not less than ve percent but not more than
15 percent of the total amount of street improvement money to provid-
ing nancial assistance to colonias within the political subdivision to
enable the installation of adequate street lighting in those colonias if
street lighting is absent or needed.
(x) The TxCDBG is under no obligation to approve any
changes in a performance statement of a TxCDBG contract that would
result in a program year score lower than originally used to make the
award if the lower score would have initially caused that project to be
denied funding. This does not apply to colonia self-help centers or the
Texas Capital Fund.
(y) Any applicant’s cash match included in the TxCDBG con-
tract budget may not be obtained from any person or entity that pro-
vides contracted professional or construction-related services (other
than utility providers) to the applicant to accomplish the purpose de-
scribed in the TxCDBG contract, in accordance with 24 CFR Part 570.
§255.2. Community Development Fund.
(a) General provisions. This fund covers housing, public facil-
ities, and public service projects. Eligible units of general local govern-
ment may apply for funding of a single purpose project such as housing
assistance, sewer improvements, water improvements, drainage, roads,
or community centers, or for a multi-purpose project which consists of
any combination of such eligible activities. An application submitted
for the community development fund can receive a grant from the com-
munity development fund regional allocation and/or from the commu-
nity development supplemental fund regional allocation.
(1) An applicant may not submit a single jurisdiction appli-
cation or be a participant in a multi-jurisdiction application under this
fund and also submit a single jurisdiction application or be a partici-
pant in a multi-jurisdiction application submitted under any other Tx-
CDBG [TCDP] fund category at the same time if the proposed activity
under each application is the same or substantially similar. However,
an application submitted for the community development fund is also
considered for the regional allocation for the community development
supplemental fund.
(2) In addition to the threshold requirements of §255.1(h)
and (n) of this title, in order to be eligible to apply for community
development funds, an applicant must document that at least 51% of the
persons who would directly benet from the implementation of each
activity proposed in the application are of low to moderate income.
(3) Applicants must demonstrate they are adequately ad-
dressing water supply and water conservation issues (in particular con-
tingency plans to address drought-related water supply issues), as de-
scribed in the application guidance. Applications requesting funds for
projects other than water and sewer must include a description of how
the applicant’s water and sewer needs would be met and the source of
funding that would be used to meet these needs.
(b) Funding cycle. This fund is allocated to eligible units of
general local government on a biennial basis for the 2007 [2005] and
2008 [2006] program years pursuant to regional competitions held for
the 2007 [2005] program year applicants. Applications for funding
must be received by the TxCDBG [TCDP] by the dates and times spec-
ied in the most recent application guide for this fund.
(c) Allocation plan.
(1) This fund is allocated among the 24 state planning
regions established pursuant to Texas Local Government Code,
§391.003, by a formula based on the following factors and weights:
(A) number of persons living in poverty--25%
(B) percentage of persons living in poverty--25%
(C) population--30%
(D) number of unemployed persons--10%
(E) unemployment rate--10%
(2) Each state planning region is provided with a 2007
[2005] program year community development fund target allocation
and an additional 2007 [2005] program year community development
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supplemental fund target allocation and a 2008 [2006] program year
community development fund target allocation and an additional 2008
[2006] program year community development supplemental fund
target allocation for applications in the region that are ranked through
the 2007 [2005] program year regional competitions in accordance
with a shared scoring system involving the Ofce and the regional re-
view committees. The regional allocation formula for the community
development supplemental fund is described in §255.15(c) of this title
(related to the Community Development Supplemental Fund).
(A) The community development fund regional alloca-
tions for the rst and second years of the biennial process are awarded
rst in each region based on the community development fund selection
criteria that includes the 700 available points that are awarded by the
Ofce (350 points) and each regional review committee (350 points).
Where the remainder of the 2007 [2005] program year community de-
velopment fund target allocation is insufcient to completely fund the
next highest ranked applicant, the applicant receives complete fund-
ing of the original grant request through either 2007 [2005] and 2008
[2006] program year funds. Where the remainder of the 2006 program
year community development fund target allocation is insufcient to
completely fund the next ranked application, the Ofce works with the
affected applicant to determine whether partial funding is feasible. If
partial funding is not feasible, the remaining funds from all the target
allocations are pooled to fund projects from among the highest ranked,
unfunded applications from each of the 24 state planning regions. Se-
lection criteria for such applications will consist of the selection criteria
scored by the Ofce under this fund. Marginal applicants’ community
distress scores are recomputed based on the applicants competing in
the marginal pool competition only.
(B) The remaining applicants in the region that are not
recommended to receive awards from the community development
fund 2007 [2005] and 2008 [2006] regional allocations are then ranked
to receive the community development supplemental fund regional
allocations for the rst and second years of the biennial process based
on the community development supplemental fund selection criteria
that includes the 360 available points that are awarded by the Ofce
(10 points based on the applicant’s past performance on previously
awarded TxCDBG [TCDP] contracts) and each regional review
committee (350 points).
(C) The community development fund marginal funds
available from the 2008 [2006] regional allocation may be used to fund
an application that is recommended to receive only a portion of the
original grant request from the community development supplemental
fund regional allocation.
(D) If there are insufcient funds available from the rst
year’s community development supplemental fund regional allocation
to fully fund an application, then the applicant may accept the amount
available or wait for full funding in the second year by combining the
regional allocations available for the two years.
(E) If there are insufcient funds available from the
2005 and 2006 community development supplemental fund regional
allocations, then any funds available from the 2006 community
development fund regional allocation marginal funds may be used
to fully fund the application. If marginal funds are not available to
fully fund the application, the applicant may accept the amount of the
funds available or, if declined, the funds will be part of the marginal
competition.
(3) Each regional review committee may allocate approxi-
mately 8%, or a greater or lesser percentage, of its community devel-
opment fund allocation to housing projects proposed in and for that
region. Under a housing allocation, the highest ranked applications
for housing activities, regardless of the position in the overall ranking,
would be selected to the extent permitted by the housing allocation
level. If the regional review committee allocates a percentage the re-
gion’s funds to housing and applications conforming to the maximum
and minimum amounts are not received to use the entire housing allo-
cation, the remaining funds may be used for other eligible activities.
(d) Selection procedures.
(1) Prior to the submission deadline specied in the most
recent application guide for this fund, each eligible unit of general lo-
cal government may submit one application to the Ofce for funding
under the combined community development fund and community de-
velopment supplemental fund regional allocations. Two copies of the
application must be submitted. Each applicant must also provide at
least one copy of its application to the applicant’s regional review com-
mittee within three weeks after the Ofce submission deadline.
(2) Upon receipt of an application, the Ofce staff performs
an initial review to determine whether the application is complete and
whether all proposed activities are eligible for funding, if ranked. The
results of this initial review are provided to the applicant. If not subject
to disqualication, the applicant may correct any deciencies identied
within 10 calendar days of the date of the staff’s notication.
(3) Each regional review committee shall hold a scoring
meeting in accordance with the procedures specied in the Ofce’s re-
gional review committee guidebook and in accordance with the pro-
cedures and priorities previously established by each regional review
committee. Each regional review committee must provide every ap-
plicant within its region with an opportunity to make a presentation
before the regional review committee. The regional review committee
will then score the regional review committee scoring factors.
(4) Following the resolution of any appeals from actions of
the regional review committees as specied in §255.8 of this title (re-
lating to Regional Review Committees) the Ofce adds scores relating
to community distress, benets to low-and moderate-income persons,
project impact, other considerations, and match to the regional review
committees’ scores to determine regional rankings. Scores on the fac-
tors in these categories are derived from standardized data from the
U.S. Census Bureau, Texas Workforce Commission, and from infor-
mation provided by the applicant.
(5) Following a nal technical review, the Ofce staff
presents the funding recommendations for the 2007 [2005] and 2008
[2006] community development fund and community development
supplemental fund regional allocations to the state review committee.
Ofce staff make a site visit to each of the applicants recommended
for funding prior to the completion of contract agreements.
(6) The funding recommendations of the state review com-
mittee are then provided to the executive director of the Ofce. If the
state review committee recommendations differ from the funding rec-
ommendations of a regional review committee, the state review com-
mittee must provide the affected regional review committee with a writ-
ten explanation of its determination. The regional review committee
may then provide a response to the executive director of the Ofce.
If there is not a consensus between a regional review committee and
the state review committee, all review comments by all of the parties
involved in the selection process will be forwarded to the executive di-
rector of the Ofce.
(7) The executive director of the Ofce reviews the 2007
[2005] nal recommendations for project awards and except for awards
exceeding $300,000 announces the contract awards. Awards exceeding
$300,000 are submitted to the Executive Committee for approval.
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(8) Upon announcement of the 2007 [2005] program year
contract awards, the Ofce staff works with recipients to execute the
contract agreements. While the award must be based on the informa-
tion provided in the application, the Ofce may negotiate any element
of the contract with the recipient as long as the contract amount is not
increased and the level of benets described in the application is not de-
creased. The level of benets may be negotiated only when the project
is partially funded with the remainder of the target allocation within a
region.
(9) When the 2008 [2006] program year TxCDBG [TCDP]
allocation becomes available, the executive director of the Ofce re-
views the 2008 [2006] program year nal recommendations for project
awards and except for awards exceeding $300,000 announces the con-
tract awards. Awards exceeding $300,000 are submitted to the Execu-
tive Committee for approval.
(10) Upon announcement of the 2006 program year con-
tract awards, the Ofce staff works with recipients to execute the con-
tract agreements. While the award must be based on the information
provided in the application, the Ofce may negotiate any element of
the contract with the recipient as long as the contract amount is not in-
creased and the level of benets described in the application is not de-
creased. The level of benets may be negotiated only when the project
is partially funded with the remainder of the target allocation within a
region.
(e) Selection criteria. The following is an outline of the selec-
tion criteria used by the Ofce and the regional review committees for
scoring applications under the community development fund. Seven
hundred points are available.
(1) Community distress (total--55 points). All community
distress factor scores are based on the population of the applicant. An
applicant that has 125% or more of the average of all applicants in its
region of the rate on any community distress factor, except per capita
income, receives the maximum number of points available for that fac-
tor. An applicant with less than 125% of the average of all applicants
in its region on a factor will receive a proportionate share of the maxi-
mum points available for that factor. An applicant that has 75% or less
of the average of all applicants in its region on the per capita income
factor will receive the maximum number of points available for that
factor:
(A) percentage of persons living in poverty--25
(B) per capita income--20
(C) unemployment rate--10
(2) Benet to low- and moderate-income persons (total--40
points). An application in which at least 60% of the Texas Commu-
nity Development Block GrantProgram funds requested benet low
and moderate income persons receives 40 points.
(3) Project impact (total--175 points).
(A) Each application is scored within a point range
based on the application activities. Multi-activity projects which
include activities in different scoring ranges will receive a combina-
tion score within the possible range. Information submitted in the
application or presented to the regional review committees is used by
a committee composed of staff of the Ofce to generate scores on this
factor. The point ranges used for project impact scoring are as follows:
(i) water activities, sewer activities, and housing ac-
tivities (145 to 175 points);
(ii) eligible public facilities in a defense economic
readjustment zone (145 to 175 points);
(iii) street paving, drainage, ood control and hand-
icapped accessibility activities (130 to 160 points);
(iv) re protection, health clinic activities, and fa-
cilities providing shelter for persons with special needs (125 to 145
points);
(v) community center, senior citizens center, social
services center, demolition/clearance, and code enforcement activities
(115 to 135 points);
(vi) gas facilities, electrical facilities, and solid
waste disposal activities (110 to 130 points);
(vii) access to basic telecommunications, jail facili-
ties and detention facilities (105 to 125 points);
(viii) all other eligible activities (85 to 115 points).
(B) Other factors that will be evaluated by Ofce staff
in the assignment of project impact scores within the point ranges for
activities include, but are not limited to, the following:
(i) each application is scored based on how the pro-
posed project will resolve the identied need and the severity of the
need within the applying jurisdiction;
(ii) projects that address basic human needs such as
water, sewer, and housing generally are scored higher than projects
addressing other eligible activities;
(iii) projects that provide a rst-time public facility
or service generally receive a higher score than projects providing an
expansion or replacement of existing public facilities or services;
(iv) public water and sewer projects that provide a
rst-time public facility or service generally receive a higher score than
other eligible rst-time public facility or service projects;
(v) projects designed to bring existing services up to
at least the state minimum standards as set by the applicable regulatory
agency are given additional consideration;
(vi) For water and sewer projects addressing state
regulatory compliance issues, the extent to which the issue was un-
foreseen [projects which include self-help methods (volunteer labor,
donated materials, donated equipment, etc.) to signicantly reduce the
project cost or to signicantly increase the proposed improvements are
given additional consideration];
(vii) projects designed to address drought-related
water supply problems are generally given additional consideration;
(viii) water and sewer projects that provide rst-time
water or sewer service through a privately-owned for-prot utility or an
expansion/improvement of the existing water or sewer service provided
through a privately-owned for-prot utility may, on a case-by-case ba-
sis, receive less consideration than the consideration given to projects
providing these services through a public nonprot organization.
(ix) Projects designed to conserve water usage may
be given additional consideration.
(x) Water and sewer projects from applicants that
demonstrate a long term commitment to reinvestment in the system
and sound management of the system may be given additional consid-
eration (including those that have remained in compliance with health
and TCEQ system requirements).
(xi) Consideration will be given to those water and
sewer systems that have agreed to undertake improvements to their sys-
tems that TCEQ’s recommendation but are not under an enforcement
order because of this agreement.
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(xii) Projects that consider the Ofce’s Community
Viability Index in establishing the issues to be addressed.
(xiii) Projects that use renewable energy technology
for not less than 10% of the total energy requirements, (excluding the
purchase of energy from the electric grid that was produced with re-
newable energy).
(4) Matching Funds (total--60 points). An applicant’s
matching share may consist of one or more of the following contribu-
tions: cash; in-kind services or equipment use; materials or supplies;
or land. An applicant’s match is considered only if the contributions
are used in the same target areas for activities directly related to the
activities proposed in its application; if the applicant demonstrates
that its matching share has been specically designated for use in the
activities proposed in its application; and if the applicant has used
an acceptable and reasonable method of valuation. The population
category under which county applications are scored depends on the
project type and the beneciary population served. If the project
benets residents of the entire county, the total population of the
county is used. If the project is for activities in the unincorporated
area of the county with a target area of beneciaries, the population
category is based on the residents of the entire unincorporated area
of the county. For county applications addressing water and sewer
improvements in unincorporated areas, the population category is
based on the actual number of beneciaries to be served by the project
activities. The population category under which multi-jurisdiction
applications are scored is based on the combined populations of the
participating applicants according to the 2000 census. Applications
for housing rehabilitation and for affordable new permanent housing
for low- and moderate-income persons receive the 60 points without
including any matching funds. This exception is for housing activities
only. Sewer or water service line/connections are not counted as
housing rehabilitation. Demolition/clearance and code enforcement,
when done in the same target area are counted as part of the housing
rehabilitation activity. When demolition/clearance and code enforce-
ment are proposed without housing rehabilitation activities, then the
match score is still based on actual matching funds committed by the
applicant. Applications which include additional activities, other than
related housing activities, are scored based on the percentage of match
provided for the additional activities. Program funds cannot be used to
install street/road improvements in areas that are not currently receiv-
ing water or sewer service from a public or private service provider
unless the applicant provides matching funds equal to at least 50% of
the total construction cost budgeted for the street/road improvements.
This requirement will not apply when the applicant provides assurance
that the street/road improvements proposed in the application will not
be impacted by the possible installation of water or sewer lines in the
future because sufcient easements and rights-of-way are available
for the installation of such water or sewer lines. The terms used in this
paragraph are further dened in the current application guide for this
fund.
(A) Applicants with populations equal to or less than
1,500 according to the 2000 census:
(i) match equal to or greater than 5.0% of grant re-
quest--60;
(ii) match at least 4.0% but less than 5.0% of grant
request--40;
(iii) match at least 3.0% but less than 4.0% of grant
request--20;
(iv) match at least 2.0% but less than 3.0% of grant
request--10;
(v) match less than 2.0% of grant request--0.
(B) Applicants with populations equal to or less than
3,000 but over 1,500 according to the 2000 census:
(i) match equal to or greater than 10% of grant re-
quest--60;
(ii) match at least 7.5% but less than 10% of grant
request--40;
(iii) match at least 5.0% but less than 7.5% of grant
request--20;
(iv) match at least 2.5% but less than 5.0% of grant
request--10;
(v) match less than 2.5% of grant request--0.
(C) Applicants with populations equal to or less than
5,000 but over 3,000 according to the 2000 census:
(i) match equal to or greater than 15% of grant re-
quest--60;
(ii) match at least 11.5% but less than 15% of grant
request--40;
(iii) match at least 7.5% but less than 11.5% of grant
request--20;
(iv) match at least 3.5% but less than 7.5% of grant
request--10;
(v) match less than 3.5% of grant request--0.
(D) Applicants with populations over 5,000 according
to the 2000 census:
(i) match equal to or greater than 20% of grant re-
quest--60;
(ii) match at least 15% but less than 20% of grant
request--40;
(iii) match at least 10% but less than 15% of grant
request--20;
(iv) match at least 5.0% but less than 10% of grant
request--10;
(v) match less than 5.0% of grant request--0.
(5) Other considerations (total--20 points). An applicant
receives up to 20 points on the following three factors.
(A) Ten of the 20 points available are awarded to appli-
cants that did not receive a community development fund or a housing
rehabilitation fund contract award during the 2005 [2003] and 2006
[2004] program years.
(B) An applicant receives from zero to ten points based
on the applicant’s past performance on previously awarded TxCDBG
[TCDP] contracts. The applicant’s score will primarily be based on an
assessment of the applicant’s performance on the applicant’s two most
recent TxCDBG [TCDP] contracts that have reached the end of the
original contract period stipulated in the contract. TxCDBG [TCDP]
staff may also assess the applicant’s performance on existing TxCDBG
[TCDP] contracts that have not reached the end of the original contract
period. An applicant that has never received a TxCDBG [TCDP] grant
award will automatically receive these points. TxCDBG [TCDP] staff
will assess the applicant’s performance on TxCDBG [TCDP] contracts
up to the application deadline date. The applicant’s performance on
TxCDBG [TCDP] contracts after the application deadline date will not
be evaluated in this assessment. The evaluation of an applicant’s past
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performance will include, but is not necessarily limited to the follow-
ing:
(i) The applicant’s completion of the previous con-
tract activities within the original contract period.
(ii) The applicant’s submission of the required
close-out documents within the period prescribed for such submission.
(iii) The applicant’s timely response to monitoring
ndings on previous TxCDBG [TCDP] contracts especially any in-
stances when the monitoring ndings included disallowed costs.
(iv) The applicant’s timely response to audit ndings
on previous TxCDBG [TCDP] contracts.
(v) The applicant’s submission of all contract report-
ing requirements such as quarterly progress reports, certicates of ex-
penditures, and project completion reports.
(6) Regional scoring factors (total--350 points). Each re-
gional review committee shall use the following three factors to score
applications in its region:
(A) Project priorities. Each regional review committee
shall rank and assign points to categories of eligible activities based
on the priority of such projects in the region. The rst priority shall
receive at least 100 points.
(B) Local effort. A minimum of 75 points shall be made
available based on denitions and criteria adopted by each regional
review committee. The regional review committee must establish the
methods its members will use to score this factor, consistent with HUD
regulations as determined by TxCDBG [TCDP].
(C) Merits of the project. A maximum of 175 points
shall be awarded based on denitions and criteria adopted by each re-
gional review committee. The regional review committee must estab-
lish the methods its members will use to score this factor, consistent
with HUD regulations as determined by TxCDBG [TCDP].
(f) Project impact scoring. Formation [formation] submitted
in the application and information presented to each Regional Review
Committee and the TxCDBG [TCDP] will be used by ORCA staff to
generate scores on the Project Impact factor. The maximum Project
Impact score is 175 points and an applicant can receive a score as low
as 85 points. Scoring ranges have been established for eligible activ-
ities. A weighted average is used to assign scores to applications that
include activities in the different Project Impact scoring levels. Using
as a base gure the TxCDBG [TCDP] funds requested minus the Tx-
CDBG [TCDP] funds requested for engineering and administration, a
percentage of the total TxCDBG [TCDP] construction and acquisition
dollars for each activity will be calculated. The percentage of the total
TxCDBG [TCDP] construction dollars for each activity will then be
multiplied by the appropriate Project Impact point level. The sum of
these calculations determines the composite Project Impact score.
(1) Supplemental information may be presented orally to
the RRC during the RRC scoring meeting. But any additional infor-
mation that an applicant wishes to submit for Project Impact scoring
consideration, must be submitted in a written/printed format. Addi-
tional written/printed information presented to the RRC or the Tx-
CDBG [TCDP] will be accepted up to the date of each RRC scoring
meeting. The additional information must be presented to the TxCDBG
[TCDP] representative attending the RRC scoring meeting or received
in the TxCDBG [TCDP] ofce by the date of the RRC scoring meet-
ing. Information received by the RRC or the TxCDBG [TCDP] after
the date of the RRC scoring meeting will not be considered by the Tx-
CDBG [TCDP] in the scoring of this factor.
[(2) Additional consideration for activities that will be
completed through self-help methods. An applicant can receive one,
two or three additional points, as long as the additional points added
to the established score do not exceed 175 points, for the completion
of activities through self-help methods that included volunteer labor,
donated materials or donated equipment. The number additional
points awarded to the applicant will depend on the signicance of
the reduction of the project cost or the signicance of the increase
of the proposed improvements that can be completed. Three points
are awarded if the applicant achieves a 50% or greater reduction
of the project cost or a 50% or greater increase to the proposed
improvements that can be completed. Two points are awarded if the
applicant achieves less than 50% but greater than 25% reduction of
the project cost or less than 50% but greater than 25% increase to the
proposed improvements that can be completed. One points is awarded
if the applicant achieves a less than or equal to a 25% reduction of the
project cost or a less than or equal to 25% increase to the proposed
improvements that can be completed. To receive any additional points
the applicant must:]
[(A) document the project cost savings that will be
achieved through the use of self-help methods (a comparison of the
project costs utilizing self-help methods to the project costs if the
activities are completed at retail through conventional construction
methods); or]
[(B) document the increased materials that can be in-
stalled (a comparison of the improvements that can be accomplished
utilizing self-help methods to the improvements that could be accom-
plished if the activities are completed at retail through conventional
construction methods).]
(2) [(3)] The score for water and sewer activities that ben-
et privately-owned for-prot water and sewer systems will be re-
duced by ve points, except for instances when a Project Impact score
is specically assigned to a water or sewer activity that is provided
through a privately-owned for-prot utility.
(3) [(4)] Water, sewer and housing activities--145 to 175
points.
(A) Water activities.
(i) First-time public water service to an area that in-
cludes more than 25 new residential connections--169 [175] points
(ii) Project addressing situation that meets TxCDBG
[TCDP] urgent need criteria with back-up letter from the Texas Depart-
ment of StateHealth Servicesor other applicable state agency citing the
conditions creating the threat to public health and safety--169 [175]
points
(iii) First-time public water service to an area that
includes 11 to 25 new residential connections--167 [173] points
(iv) Applicant is addressing deciencies cited in an
active Agreed Order/Enforcement Order with nes included (appli-
cation must indicate whether cited violation has been resolved)--164
[173] points
(v) Applicant is addressing deciencies cited in an
active Agreed Order/Enforcement Order without nes included (appli-
cation must indicate whether cited violation has been resolved)--164
[170] points
(vi) First-time public water service to an area that
includes 10 or fewer new residential connections--164 [170] points
(vii) Addressing drought conditions through addi-
tional water supply or water storage and water system is on the Texas
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Commission on Environmental Quality (TCEQ) drought watch list
within the last 4 months prior to the application due date), and the sup-
ply problems are not related to substantial water loss from deteriorated
lines (must include with the application the notice to citizens and the
criteria used to be on the drought list)--161 [168] points
(viii) First-time water service to an area through a
privately-owned for-prot--161 [166] points
(ix) Water supply/treatment improvements that are
still needed to meet state minimum standards cited in the most recent
TCEQ water system inspection letter--165 points
(x) Water storage improvements that are still needed
to meet state minimum standards cited in the most current TCEQ water
system inspection letter--158 [164] points
(xi) Replacing undersized water lines and removing
the presence of lead, or [xtures/]contamination that has a regulatory
standard to meet state minimum water pressure standards cited in the
most recent TCEQ water system inspection letter and the conditions
cited still exist--158 [164] points
(xii) Addressing drought conditions by replacing
water lines that contribute to a signicant loss of water supply; pro-
vided the water supply loss is documented by the applicant and the
water system is on the current Texas Commission on Environmental
Quality (TCEQ) drought watch list (within the last 4 months prior to
the application due date. Must include with the application the notice
to citizens and criteria used to be on the drought list)--157 [164] points
(xiii) Water storage improvements to meet state min-
imum standards, documented through independent quantiable infor-
mation, and the conditions still exist--155 [163] points
(xiv) Water supply/treatment improvements to meet
state minimum standards [(including federal standards as implemented
by the state)], documented through independent quantiable informa-
tion, and the conditions still exist--155 [163] points
(xv) Replacement of water lines with larger diameter
water lines to meet minimum state standards for water pressure [and/or
number of connections] cited in the most recent TCEQ water system
inspection letter, and the conditions cited still exist--155 [163] points
[(xvi) Replacing undersized water lines and remov-
ing the presence of lead xtures/contamination to meet state minimum
water pressure standards and documented through independent quan-
tiable information, and the conditions still exist--162 points]
(xvi) [(xvii)] Replacement of water lines with larger
diameter water lines to meet minimum state standards for water pres-
sure and/or number of connections and documented through indepen-
dent quantiable information, and the conditions still exist--153 [161]
points
[(xviii) Installation of water lines in order to loop the
water system--158 points]
(xvii) [(xix)] Water supply, storage or treatment im-
provements without independent quantiable information or a TCEQ
water system inspection letter documenting that the activity is address-
ing state minimum standards--149 [154] points
(xviii) [(xx)] Replacement of water lines with larger
diameter water lines to improve service without independent quanti-
able information or a TCEQ water system inspection letter document-
ing that the replacement activity is addressing state minimum stan-
dards--148 [152] points
(xix) [(xxi)] Replacement of water lines with the
same diameter size water lines--147 [150] points
(xx) [(xxii)] Water service problems associated with
written complaints not addressed elsewhere in this section--146 [149]
points
(xxi) [(xxiii)] Other eligible water activities--145
points
(xxii) Water supply is dened as reservoirs (lakes
(surface water), aquifers) or ground storage reservoirs, wells, or an in-
dependent wholesale supplier that feeds into treatment facilities (con-
veyance to plant).
(B) Additional subjective considerations for water ac-
tivities.
(i) Consideration will be given to those water sys-
tems that have agreed to undertake improvements to their systems at
TCEQ’s recommendation but are not under an enforcement order be-
cause of this agreements -- 1 to ve points
(ii) How the proposed project will resolve the iden-
tied need and the severity of the need within the applying jurisdiction.
First-time service would score high in the range -- 1 to 5 points
(iii) Water projects from applicants that demonstrate
a long-term commitment to reinvestment in the system and sound man-
agement of the system may be given additional consideration (includ-
ing those that have remained in compliance with health and TCEQ sys-
tem requirements). Installation of water lines to loop the water system
would be considered, however it would not receive points if also scored
based on TCEQ enforcement or citations. For water projects address-
ing state regulatory compliance issues, the extent to which the issue
was unforeseen (based on information included in state regulatory doc-
umentation or notications to the applicant) will be considered -- 1 to
3 points
(iv) Projects designed to conserve water usage may
be given additional consideration -- 2 points if addressing drought con-
ditions and on the TCEQ drought watch list (within the last 3 months
prior to the application due date) -- 1 to 2 points
(v) Projects that use renewable energy technology
for not less than 10% of the total energy requirements, (excluding the
purchase of energy from the electric grid that was produced with re-
newable energy) -- 2 points
(vi) Projects that consider the Ofce’s Community
Viability Index in establishing the issues to be addressed (a single or
multi-jurisdictional application can receive a total of one point) -- 1
point
(D) [(B)] Sewer activities.
(i) First-time public sewer service to an area that in-
cludes more than 25 new residential connections--169 [175] points
(ii) Project addressing situation that meets TxCDBG
[TCDP] urgent need criteria with back-up letter from the Texas Depart-
ment of State Health Servicesor other applicable state agency citing the
conditions creating the threat to public health and safety--169 [175]
points
(iii) Applicant is addressing deciencies cited in
an active Agreed Order/Enforcement Order with nes included--167
[173] points
(iv) First-time public sewer service to an area that
includes 11 to 25 new residential connections--167 [173] points
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(v) First-time public sewer service to an area that in-
cludes 10 or fewer new residential connections--164 [170] points
(vi) Applicant is addressing deciencies cited in an
active Agreed Order/Enforcement Order without nes included--164
[170] points
(vii) Installation of septic tanks or on-site sewer fa-
cilities to provide rst-time sewer service--162 [168] points
(viii) Applicant is addressing deciencies cited in
the most recent Texas Commission on Environmental Quality (TCEQ)
sewer system notice of violations letter and the conditions cited still
exist--156 [167] points
(ix) First-time sewer service to an area through a pri-
vately-owned for-prot utility--161 [166] points
(x) Applicant is expanding the sewer treatment plant
in response to the most recent TCEQ letter stating that sewer system
has reached 90% of treatment capacity and the conditions cited still
exist--161 [166] points
(xi) Applicant is expanding the sewer treatment
plant in response to the most recent TCEQ letter stating that sewer
system has reached 75% of treatment capacity and the conditions cited
still exist--158 [164] points
(xii) Replacing [sewer lines and/or] lift stations to
address inow and inltration problems in response to the most re-
cent TCEQ notice of violations letter citing the problem or documented
through independent quantiable information and the conditions cited
still exist--157 [164] points
(xiii) Replacement of sewer lines with new sewer
lines to address sewer system overows, blocked sewer lines, replace-
ment of lift stations with new lift stations to address sewer system
[or inow and inltration problems causing] unauthorized discharges
rather than inow and inltration problemsor septic tank replacement
to address problems based on independent quantiable information--
154 [160] points
(xiv) New sewer treatment plant or expansion of ex-
isting sewer treatment plant with independent quantiable information
to provide capacity for rst-time sewer services in the same application
[Replacement of lift stations with new lift stations to address sewer sys-
tem unauthorized discharges]--164 [160] points
(xv) Replacement of sewer lines with new sewer
lines to address sewer system overows, blocked sewer lines, or
inow and inltration problems or septic tank replacement to address
problems without independent quantiable information or without a
TCEQ letter documenting the problems still exist--150 [156] points
(xvi) Replacement of lift stations with new lift sta-
tions without independent quantiable information or without a TCEQ
letter documenting the problems still exist--148 [156] points
(xvii) New sewer treatment plant or expansion of the
existing sewer treatment plant without independent quantiable infor-
mation or without a TCEQ letter documenting need for the new plant
(one point extra if permit has been obtained) [the problems still ex-
ist]--149 [154] points
(xviii) Sewer service problems associated with writ-
ten complaints not covered elsewhere in this section--146 [149] points
(xix) Other eligible sewer activities--145 points
(xx) New treatment facilities needed to replace fail-
ing treatment structure -- 162 points
(xxi) Installation of approved residential on-site
wastewater disposal systems for failing systems that cause health
issues -- 157 points
(xxii) New sewer treatment plant or expansion of the
existing sewer treatment plant with independent quantiable informa-
tion or with a TCEQ letter documenting the need for the new plant (one
point extra if permit is obtained) -- 157 points
(E) Additional subjective considerations for
sewer/wastewater activities.
(i) Consideration will be given to those sewer sys-
tems that have agreed to undertake improvements to their systems at
TCEQ’s recommendation but are not under an enforcement order be-
cause of this agreement -- 1 to 5 points
(ii) How the proposed project will resolve the iden-
tied need and the severity of the need within the applying jurisdiction
may be given additional consideration. First-time service would score
high in the range -- 1 to 7 points
(iii) Sewer projects from applicants that demon-
strate long-term commitment to reinvestment in the system and sound
management of the system may be given additional consideration
(including those that have remained in compliance with health and
TCEQ system requirements). The applicant would not receive points
of this criterion is scored under a category for TCEQ enforcement or
citations. For sewer projects addressing state regulatory compliance
issues, the extent to which the issue was unforeseen (based on infor-
mation included in state and regulatory documentation or notications
to the applicant) may also be considered -- 2 points
(iv) Projects that use renewable energy technology
for not less than 10% of the total energy requirements, (excluding the
purchase of energy from the electric grid that was produced with re-
newable energy) -- 2 points
(v) Projects that consider the Ofce’s Community
Viability Index in establishing the issues to be addressed (a single or
multi-jurisdiction application can receive a total of one point) -- 1 point
(F) [(C)] Housing activities.
(i) Housing rehabilitation addressing all housing
code violations and housing guidelines will include preference to
making housing units accessible for persons with disabilities--166
[175] points
(ii) Housing rehabilitation addressing all housing
code violations that do not include a preference to making housing
units accessible for persons with disabilities--164 [172] points
(iii) Construction of new housing, when eligible, for
low and moderate income persons--146 [170] points
(iv) Provision of direct assistance (such as down-
payment assistance) to facilitate and expand homeownership among
persons of low and moderate income--162 [170] points
(v) Acquisition of existing housing units that will be
renovated and then made available to low and moderate income per-
sons--161 [168] points
(vi) Housing rehabilitation addressing all housing
code violations that include code enforcement and/or demolition
clearance activitiesand housing guidelines will include a preference
to making housing units accessible for persons with disabilities [that
include code enforcement and/or demolition clearance activities]--169
[165] points
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(vii) Housing rehabilitation that is not addressing all
housing code violations and housing guidelines will include preference
to making housing units accessible for persons with disabilities--153
[160] points
(viii) Housing rehabilitation that is not addressing
all housing code violations--149 [153] points
[(ix) Housing rehabilitation that is not addressing all
housing code violations that include code enforcement and/or demoli-
tion clearance activities--150 points]
(ix) [(x)] Other eligible housing activities--145
points
(F) Additional subjective considerations for housing
activities.
(i) How the proposed project will resolve the identi-
ed need and the severity of the need within the applying jurisdiction
-- 1 to 5 points
(ii) Projects that use renewable energy technology
for not less than 10% of the total energy requirements (excluding the
purchase of energy from the electric grid that was produced with re-
newable energy) -- 1 point
(iii) Projects that consider the Ofce’s Community
Viability Index in establishing the issues to be addressed (a single or
multi-jurisdiction application can receive a total of one point) -- 1 point
(4) [(5)] Eligible public facilities located in a Defense
Economic Readjustment Zone--145 to 175 points. [Public facilities
projects located in a Defense Economic Readjustment Zone receive
the maximum 175 points.]
(A) Public facilities projects located in a Defense Eco-
nomic Readjustment Zone -- 169 points
(B) Additional subjective consideration for eligible fa-
cilities located in a Defense Economic Readjustment Zone.
(i) How the proposed project will resolve the identi-
ed need and the severity of the need within the applying jurisdiction
-- 1 to 5 points
(ii) Projects that use renewable energy technology
for not less than 10% of the total energy requirements (excluding the
purchase of energy from the electric grid that was produced with re-
newable energy) -- 2 points
(iii) Projects that consider the Ofce’s Community
Viability Index in establishing the issues to be addressed (a single or
multi-jurisdictional application can receive a total of one point) -- 1
point
(5) [(6)] Street paving, drainage, ood control and handi-
capped accessibility--130 to 160 points.
(A) Street paving activities.
(i) Installation of road base, asphalt or concrete sur-
face pavement, [and] concrete curb and gutter and storm drainageon
existing unpaved streets--155 [160] points
(ii) Installation of road base, asphalt or concrete sur-
face pavement, and drainage structures on existing unpaved streets--
153 [158] points
[(iii) Installation of road base and asphalt or con-
crete surface pavement on existing unpaved streets--156 points]
(iii) [(iv)] Construction of new streets that include
installation of road base, asphalt or concrete surface pavement, and
concrete curb and gutter--155 points
[(v) Construction of new streets that include instal-
lation of road base, asphalt or concrete surface pavement, and drainage
structures--153 points]
(iv) [(vi)] Installation of road base, asphalt or con-
crete surface pavement, and roadside ditch improvements on existing
unpaved streets--151 [153] points
(v) [(vii)] Construction of new streets that include
installation of road base and asphalt or concrete surface pavement--146
[151] points
(vi) [(viii)] Installation of asphalt or concrete surface
pavement on existing unpaved streets--144 [149] points
[(ix) Installation of new pavement or street overlay
on existing paved streets--144 points]
(vii) [(x)] Reconstruction of existing paved streets--
135 [140] points
(viii) [(xi)] Other eligible street paving activities--
130 points
(B) Drainage activities.
(i) Installation of designed drainage structures for an
area currently using natural terrain for drainage--155 [160] points
(ii) Construction including changes to terrain such
as unlined ditches to improve drainage for an area currently using nat-
ural terrain for drainage--150 [155] points
(iii) Installation of designed drainage structures to
replace existing drainage structures to improve the drainage for an
area--145 [150] points
(iv) Reconstruction of unlined ditches to improve
drainage for an area--142 [147] points
(v) Clearance of obstructions to unlined ditches or
other drainage structures to improve drainage for an area--135 points
(vi) Other eligible drainage activities--130 points
(C) Flood control activities.
(i) Installation of designed ood control structures
such as dams or retention ponds--155 [160] points
(ii) Installation of retention walls, creek bed walls,
storm sewers, or ditches needed to control ood water--150 [155]
points
(iii) Reconstruction of existing ood control struc-
tures--145 [150] points
(iv) Clearance of obstructions to ood control struc-
tures--135 [140] points
(v) Other eligible ood control activities--130 points
(D) Handicapped accessibility activities.
(i) Addressing all needed improvements to provide
complete accessibility to a public building (complete accessibility in-
cludes handicapped parking, ramps, handrails, doorway widening, re-
stroom modications, water fountain modications, access to upper
and lower oors (elevator or lift) and other related improvements)--155
[160] points
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(ii) Addressing some of the needed improvements
to provide complete accessibility to a public building (complete ac-
cessibility includes handicapped parking, ramps, handrails, doorway
widening, restroom modications, water fountain modications, ac-
cess to upper and lower oors (elevator or lift) and other related im-
provements)--145 [150] points
(iii) Other eligible handicapped accessibility activi-
ties--130 points
(E) Additional subjective considerations for street
paving, drainage, ood control and handicapped accessibility.
(i) How the proposed project will resolve the identi-
ed need and the severity of the need within the applying jurisdiction
-- 1 to 5 points
(ii) Projects that consider the Ofce’s Community
Viability Index in establishing the issues to be addressed (a single or
multi-jurisdictional application can receive a total of one point) - 1
point
(6) [(7)] Fire protection, health clinics, and facilities pro-
viding shelter for persons with special needs (hospitals, nursing homes,
convalescent homes)--125 to 145 points.
(A) Fire protection activities.
(i) Purchasing re ghting vehicles, ambulance or
EMS vehicle for re department use--140 [145] points
(ii) Construction of a new re station and re ght-
ing vehicles and equipment--135 [140] points
(iii) Purchasing re ghting equipment for re de-
partment staff--132 [137] points
(iv) Construction of a new re station only--130
[135] points
(v) Other eligible re protection activities--125
points
(B) Health clinic activities.
(i) Construction of a new health clinic building--140
[145] points
(ii) Rehabilitation or expansion of an existing health
clinic building--135 [140] points
(iii) Purchase of equipment related to existing health
clinic structures such as heating and cooling equipment--130 [135]
points
(iv) Other eligible health clinic activities--125
points
(C) Facilities [facilities] providing shelter for persons
with special needs (hospitals, nursing homes, convalescent homes).
(i) Construction of a new publicly owned and oper-
ated facility--140 [145] points
(ii) Rehabilitation or expansion of an existing facil-
ity--135 [140] points
(iii) Purchase of equipment related to the existing fa-
cility such as heating and cooling equipment--130 [135] points
(iv) Other eligible facility activities--125 points
(D) Additional subjective considerations for re protec-
tion, health clinics, and facilities providing shelter for persons with spe-
cial needs.
(i) How the proposed project will resolve the identi-
ed need and the severity of the need within the applying jurisdiction
-- 1 to 5 points
(ii) Projects that consider the Ofce’s Community
Viability Index in establishing the issues to be addressed (a single or
multi-jurisdictional application can receive a total of one point) - 1
point
(7) [(8)] Community centers, senior citizen centers, and so-
cial services centers--115 to 135 points.
(A) Community center activities.
(i) Construction of a new community center build-
ing that will provide services and recreation activities--130 [135] points
(ii) Construction of a new community center build-
ing that will provide only recreation activities--125 [130] points
(iii) Rehabilitation or expansion of an existing com-
munity center to increase services or the number of people served--123
[128] points
(iv) Rehabilitation or expansion of an existing com-
munity center without any additional services or increase to the number
of people served--121 [126] points
(v) Other eligible community center activities--115
points
(B) Senior citizen center activities.
(i) Construction of a new senior center building that
will provide services and recreation activities--130 [135] points
(ii) Construction of a new senior center building that
will provide only recreation activities--125 [130] points
(iii) Rehabilitation or expansion of an existing
senior center building to increase services or the number of people
served--123 [128] points
(iv) Rehabilitation or expansion of an existing senior
center building without any additional services or increase to the num-
ber of people served--121 [126] points
(v) Other eligible senior citizens center activities--
115 points
(C) Social service center activities.
(i) Construction of a new building to provide rst-
time services to an area--130 [135] points
(ii) Rehabilitation or expansion of an existing center
building to increase services or the number of people served--125 [130]
points
(iii) Rehabilitation or expansion of an center build-
ing without any additional services or increase to the number of people
served--121 [126] points
(iv) Other eligible social services center activities--
115 points
(D) Additional subjective considerations for commu-
nity centers, senior citizen centers, and social services centers.
(i) How the proposed project will resolve the identi-
ed need and the severity of the need within the applying jurisdiction
-- 1 to 5 points
(ii) Projects that consider the Ofce’s Community
Viability Index in establishing the issues to be addressed (a single or
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multi-jurisdictional application can receive a total of one point) - 1
point
(8) [(9)] Demolition/clearance and code enforcement ac-
tivities--115 to 135 points.
(A) Demolition/clearance activities.
(i) Addressing condemnation activities, eliminating
vacant hazardous structures, or eliminating vacant structures used for
illegal activities--130 [135] points
(ii) Addressing neighborhood beautication activi-
ties--125 [130] points
(iii) Addressing clearance of vacant lots only--117
[120] points
(iv) Other eligible demolition/clearance activities--
115 points
(B) Code enforcement activities.
(i) Addressing condemnation activities, eliminating
vacant hazardous structures, or eliminating vacant structures used for
illegal activities--130 [135] points
(ii) Addressing neighborhood beautication activi-
ties--125 [130] points
(iii) Addressing clearance of vacant lots only--117
[120] points
(iv) Other eligible code enforcement activities--115
points
(C) Additional subjective considerations for demoli-
tion/clearance and code enforcement activities.
(i) How the proposed project will resolve the identi-
ed need and the severity of the need within the applying jurisdiction
-- 1 to 5 points
(ii) Projects that consider the Ofce’s Community
Viability Index in establishing the issues to be addressed (a single or
multi-jurisdictional application can receive a total of one point) - 1
point
(9) [(10)] Gas facilities, electrical facilities and solid waste
disposal activities--110 to 130 points.
(A) Gas facility activities.
(i) Provide rst-time gas service to area through a
publicly owned and operated utility--125 [130] points
(ii) Provide rst-time gas service to area through a
privately-owned for-prot utility--120 [125] points
(iii) Replace existing gas lines for a publicly owned
and operated utility to improve service--115 [120] points
(iv) Replace existing gas lines for a privately-owned
for-prot utility to improve service--112 [115] points
(v) Other eligible gas facility activities--110 points
(B) Electrical facility activities.
(i) Provide rst-time electric service to area through
a publicly owned and operated utility--125 [130] points
(ii) Provide rst-time electric service to area through
a privately-owned for-prot utility--120 [125] points
(iii) Replace existing electric lines for a publicly
owned and operated utility to improve service--115 [120] points
(iv) Replace existing electric lines for a privately-
owned for-prot utility to improve service--112 [115] points
(v) Other eligible electric facility activities--110
points
(C) Solid waste disposal activities.
(i) Activities that include landll equipment, or
transfer station equipment, or site improvements and rst-time recy-
cling service--125 [130] points
(ii) Construction of a transfer station with necessary
eligible equipment and recycling service--122 [127] points
(iii) Activities that include landll equipment, or
transfer station equipment, or site improvements--119 [124] points
(iv) Acquisition of property for a landll site or
transfer station site and minimal site improvements--115 [120] points
(v) Other eligible solid waste disposal activi-
ties--110 points
(D) Additional subjective considerations for gas facili-
ties, electrical facilities and solid waste disposal activities.
(i) How the proposed project will resolve the identi-
ed need and the severity of the need within the applying jurisdiction
-- 1 to 5 points
(ii) Projects that consider the Ofce’s Community
Viability Index in establishing the issues to be addressed (a single or
multi-jurisdictional application can receive a total of one point) - 1
point
(10) [(11)] Access to basic telecommunication activities--
105 to 125 points. [Provide rst-time access to telecommunications
and the internet to an area--125 points]
(A) Provide rst-time access to telecommunications
and the internet to an area -- 120 points
(B) Additional subjective considerations for access to
basic telecommunication activities.
(i) How the proposed project will resolve the identi-
ed need and the severity of the need within the applying jurisdiction
-- 1 to 5 points
(ii) Projects that consider the Ofce’s Community
Viability Index in establishing the issues to be addressed (a single or
multi-jurisdictional application can receive a total of one point) - 1
point
(11) [(12)] Jails and detention facility activities--105 to 125
points.
(A) Jail facility activities.
(i) Construction of a new jail--120 [125] points
(ii) Construction of a new police substation in a doc-
umented high-crime area--120 [125] points
(iii) Rehabilitation of an existing jail or police sub-
station--110 [115] points
(iv) Other eligible jail facility activities--105 points
(B) Detention facility activities.
(i) Construction of a new juvenile detention facil-
ity--120 [125] points
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(ii) Construction of a new adult detention facility--
118 [123] points
(iii) Rehabilitation of an existing detention facility--
110 [115] points
(iv) Other eligible detention facility activities--105
points
(C) Additional subjective considerations for jails and
detention facility activities.
(i) How the proposed project will resolve the identi-
ed need and the severity of the need within the applying jurisdiction
-- 1 to 5 points
(ii) Projects that consider the Ofce’s Community
Viability Index in establishing the issues to be addressed (a single or
multi-jurisdictional application can receive a total of one point) - 1
point
(12) [(13)] All other eligible activities--85 to 115 points.
(A) Park activities.
(i) Construction of a rst-time park area or expan-
sion of an existing park to include a recreational activity that is not
available at any existing park serving the area--110 [115] points
(ii) Improvement to an existing park--100 [105]
points
[(iii) Rehabilitation of an existing jail or police sub-
station--115 points]
[(iv) Other eligible jail facility activities--105
points]
(B) Public service activities. Providing public service
that has not been provide by the unit of general local government in
the preceding 12 months--110 [115] points
(C) All other eligible activities. All other eligible activ-
ities--85 points
(D) Additional subjective considerations for jails and
detention facility activities.
(i) How the proposed project will resolve the identi-
ed need and the severity of the need within the applying jurisdiction
-- 1 to 5 points
(ii) Projects that consider the Ofce’s Community
Viability Index in establishing the issues to be addressed (a single or
multi-jurisdictional application can receive a total of one point) - 1
point
(13) If the documentation type or terminology differs from
what is stated in a particular category but the intent or purpose is the
same, the Ofce may in its discretion use the score for that category
rather than assign it to a lower purpose as the document stated in a
particular category, the Ofce may decide to use that category rather
than a lower scoring category. The applicant should provide evidence
to support such a determination.
(14) The total points awarded may not exceed the maxi-
mum point range fro any activity category.
§255.3. Young v. Martinez Fund.
(a) General provisions. Assistance under this fund is limited
to the eligible cities selected by the U.S. Department of Housing and
Urban Development (HUD) to complete the Court-ordered activities
under the Final Order and Decree in the Young v. Martinez litigation.
The only eligible activities are the activities described in revised Mem-
oranda of Understanding (MOUs) and any 1990 Desegregation Plan
activities cited in the revised MOUs.
(1) A local government with Young v. Martinez required
activities must submit an application under this fund which addresses
the required activities and which includes local matching funds.
(2) In addition to the threshold requirements of §255.1(h)
of this title (relating to General Provisions) and the requirements of
§255.1(n), in order to be eligible to apply for Young v. Martinez fund-
ing, an applicant must document that at least 51% of the persons who
would directly benet from the implementation of each activity pro-
posed in the application are of low to moderate income.
(b) Funding cycle. Recaptured and deobligated funds from
prior program years are available to the eligible cities. Applications
for funding must be received by the date specied by the TxCDBG
[TCDP].
(c) Selection procedures.
(1) Each eligible local government may submit one appli-
cation for funding under the Young v. Martinez fund. Two copies of
the application must be submitted to the Ofce and at least one copy
of the application must be submitted to the applicant’s state planning
region.
(2) Upon receipt of an application, the Ofce staff performs
an initial review to determine whether the application is complete and
whether all proposed activities are eligible for funding. The results
of this initial review are provided to the applicant. If not subject to
disqualication, the applicant may correct any deciencies identied
within ten calendar days of the date of the staff’s notication.
(3) Each regional review committee may, at its option, re-
view and comment on an application from a local government within
its state planning region. These comments become part of the applica-
tion le, provided such comments are received by the Ofce prior to
nal review of the applications.
(4) HUD reviews the activities included in each applica-
tion, selects the applications that receive funding, and the order in
which the applications receive funding recommendations. HUD then
noties the Ofce when a funding decision is made.
(5) Following a nal technical review, the Ofce staff
makes funding recommendations for the applications selected by HUD
to the executive director of the Ofce.
(6) The executive director of the Ofce reviews the rec-
ommendations for project awards and except for awards exceeding
$300,000 announces the contract awards. Awards exceeding $300,000
are submitted to the Executive Committee for approval.
(7) Upon announcement of the contract awards, the Ofce
staff works with recipients to execute the contract agreements. While
the award must be based on the information provided in the application,
the Ofce may negotiate any element of the contract with the recipient
as long as the contract amount is not increased and the level of benets
described in the application is not decreased. The level of benets may
be negotiated only when the project is partially funded.
§255.4. Planning/Capacity Building Fund.
(a) General provisions. This fund is intended to provide an op-
portunity for units of general local government to prepare comprehen-
sive community development plans, develop strategies, assess needs,
and build or improve local capacity to undertake future community
development projects or to prepare other needed planning elements
(including telecommunications and broadband needs). All planning
projects awarded under this fund must include a section in the nal
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planning document that addresses drought-related water supply con-
tingency plans and water conservations plans. Eligible units of general
local government are to be the direct recipients of planning contracts.
Units of general local government may submit one application for plan-
ning funds annually if all previous planning/capacity building contracts
with the Ofce have been totally reimbursed by the Ofce.
(1) A cash match equal to or greater than 20% of the total
TxCDBG [TCDP] funds requested is required of all applicants having
a population over 5,000, a cash match equal to or greater than 15% of
the total TxCDBG [TCDP] funds requested is required of all applicants
having a population over 3,000 but equal to or less than 5,000, a cash
match equal to or greater than 10% of the total TxCDBG [TCDP] funds
requested is required of all applicants having a population over 1,500
but equal to or less than 3,000, and a cash match equal to or greater
than 5% of the total TxCDBG [TCDP] funds requested is required of
all applicants having a population of less than 1,501. The population of
an applicant is based on the 2000 census unless an applicant submits a
survey conducted in accordance with §255.1(k) of this title (relating to
General Provisions). [The percentage of match required from a county
applicant is based on the actual target area population beneting from
the proposed planning project.] In lieu of providing the cash match
specied in this paragraph, and as further described in the most recent
application guide for this fund, an applicant may agree to pay out of
its own resources for other eligible planning activities described on the
matrix included in such application guide.
(2) In addition to the threshold requirements of §255.1(h)
and (n) of this title (relating to General Provisions), in order to be eligi-
ble to apply for planning/capacity building funding, an applicant under
this section must document that at least 51% of the persons in the area
who would benet from the implementation of the proposed planning
activity are of low and moderate income.
(b) Funding cycle. This fund is allocated to eligible units of
general local government on a biennial basis for the 2007 [2005] and
2008 [2006] program years pursuant to a statewide competition held
during the 2007 [2005] program year. Applications for funding from
the 2007 [2005] and 2008 [2006] program year allocations must be
received by the TxCDBG [TCDP] by the dates and times specied in
the most recent application guide for this fund.
(c) Selection procedures. Scoring and the recommended rank-
ing of projects are done by Ofce staff with input from the regional re-
view committees. The application and selection procedures consist of
the following steps.
(1) Prior to the application deadline, each eligible jurisdic-
tion may submit one application for funding under the planning/capac-
ity building fund. An applicant may not submit an application under
this fund and also under the colonia fund if the proposed activity under
each application is the same or substantially similar. One copy of the
application should be provided to the applicant’s regional review com-
mittee and two copies must be submitted to the Ofce.
(2) Upon receipt of an application, the Ofce staff performs
an initial review to determine whether the application is complete and
whether the activities proposed are eligible for funding. Results of
this initial staff review are provided to the applicant. If not subject to
disqualication, the applicant may correct any deciencies identied
within 10 calendar days of the date of the staff’s notication.
(3) Each regional review committee may, at its option, re-
view and comment on a planning/capacity building proposal from a
jurisdiction within its state planning region. These comments become
part of the application le, provided such comments are received by
the Ofce prior to scoring of the applications.
(4) The Ofce staff generate scores on factors related to
planning strategy and products. Each application is scored on how the
proposed planning activities resolve the identied community devel-
opment needs of the local government. This information, as well as
any comments made by the regional review committee, are used by the
Ofce staff to generate scores on the planning strategy and products
factors.
(5) The Ofce generates scores on selection criteria relat-
ing to community distress, project design, and planning strategy and
products. Scores on the factors in these categories are derived from
standardized data from the Census Bureau, Texas Workforce Commis-
sion, or from information provided by the applicant.
(6) Scores on all factors are totaled to obtain project rank-
ings.
(7) The Ofce staff submits the 2007 [2005] program year
and 2008 [2006] program year funding recommendations to the state
review committee. The state review committee reviews the project
rankings and provides funding recommendations to the executive di-
rector of the Ofce.
(8) The executive director of the Ofce reviews the 2007
[2005] program year funding recommendations and except for awards
exceeding $300,000 announces the contract awards. Awards exceeding
$300,000 are submitted to the Executive Committee for approval.
(9) Upon the announcement of the 2007 [2005] program
year contract awards, the Ofce staff works with recipients to execute
the contract agreements. The award is based on the information pro-
vided in the application and on the amount of funding proposed for
each contract activity based on the matrix included in the most recent
application guide for this fund.
(10) When the 2008 [2006] program year TxCDBG
[TCDP] allocation becomes available, the executive director of the Of-
ce reviews the 2008 [2006] program year funding recommendations
and except for awards exceeding $300,000 announces the contract
awards. Awards exceeding $300,000 are submitted to the Executive
Committee for approval.
(11) Upon the announcement of the 2006 program year
contract awards, the Ofce staff works with recipients to execute the
contract agreements. The award is based on the information provided
in the application and on the amount of funding proposed for each
contract activity based on the matrix included in the most recent
application guide for this fund.
(d) Selection criteria. The following is an outline of the selec-
tion criteria used by the Ofce for selection of the projects under the
planning/capacity building fund. Four hundred thirty points are avail-
able.
(1) Community distress (total--55 points). All community
distress factor scores are based on the total population of the applicant.
(A) Percentage of persons living in poverty--up to 25
points
(B) Per capita income--up to 20 points
(C) Unemployment rate--up to 10 points
(2) Project scope (total--100 points).
(A) Program priority (up to 50 points). An applicant
chooses its own priorities under this scoring factor. All activities are
weighted at ten points apiece. An applicant receives 50 points for its
rst ve priorities. Base studies (base mapping, housing, land use,
population components) are recommended for those who lack these up-
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dated studies. An applicant is not limited to requesting only its rst ve
priorities. It may also request funds for activities viewed as necessary,
but no additional points would be available for these activities. Ap-
plicants with fewer than ve priorities or wishing to accomplish fewer
than ve activities receive point consideration for efcient use of grant
funds under "Planning Strategy and Products" described in the most
recent application guide for this fund.
(B) Areawide proposals (up to 50 points). An appli-
cant must propose to conduct all activities described in its application
throughout the entire jurisdiction of the applicant to receive the maxi-
mum 50 points. An applicant proposing target area planning receives
zero points. County applicants with identiable, unincorporated com-
munities qualify for these points provided that incorporation or other
organization of the unincorporated communities is being considered as
an option.
(3) Planning strategy and products (total 275 points).
(A) Previous planning (up to 50 points).
(i) An applicant which has not previously received a
planning/capacity building contract or an applicant which has received
a planning/capacity building fund contract prior to the 1995 program
year and has not received any subsequent planning/capacity building
fund contracts--up to50 points.
(ii) An applicant which has received previous plan-
ning/capacity building funding and demonstrates that at least three pre-
vious planning recommendations have been implemented, i.e., funds
from any source have been spent to implement recommendations in-
cluded in the plans--up to40 points.
(iii) An applicant which has participated in the pro-
gram established under this section and demonstrates implementation
of some of the planning recommendations, regardless of the source of
funding, or an applicant which has received previous planning/capac-
ity building funding but demonstrates that conditions have changed to
warrant new planning for the same activities--up to20 points.
(iv) Previous recipients of Planning and Capacity
Building Funds since program year 1995 scored under clauses (ii) and
(iii) of this subparagraph that have not implemented the previously
funded activities, and there are no special or extenuating circumstances
prohibiting implementation, will not receive points under the Previous
planning category. Implementation must be completely documented
in the original submission of the application and its questionnaire.
Further documentation will not be requested prior to scoring consider-
ation.
(B) Proposed planning effort (225 points). The factors
considered by staff of the Ofce in determining this score are as fol-
lows:
(i) Community Needs Assessment (up to 10 points)
Application must have the following for points:
(I) Needs clearly identied by priority; and
(II) Evidence of strong citizen input or known
citizen involvement;
(ii) Evidence of effort to notify special groups in-
cluded with the originally submitted application (up to 5 points);
(iii) Good hearings’ notices, timeliness and/or par-
ticipation. Hearing notices and publication happened as described in
the application guide (Up to 10 points);
(iv) How clearly the proposed planning effort results
in a strategy to resolve the identied needs (up to 15 points);
(v) Whether the proposed activities will result in de-
velopment of a viable strategy that can be implemented and would be
an efcient use of grant funds (up to 15 points);
(vi) Anticipated actions are clear, concise and rea-
sonable (i.e., applicant has responded properly) and anticipated actions
match needs (up to 10 points) (Must have both items to receive these
points);
(vii) Community is organized and would ensure a
planning process or plan implementation, (as evidenced by advisory
committee, main street designation, previous good performance, etc.)
(up to 5 points);
(viii) Applicant’s resolution specically names ac-
tivities for which it is applying (up to5 points);
(ix) Applicant is applying for planning only; no con-
struction activities proposed for the 2007 [2005] - 2008 [2006] Tx-
CDBG [TCDP] (up to3 points);
(x) Table 1, Description of Planning Activity, in ap-
plication (up to 15 points) (Must have all items to receive points):
(I) Originally submitted application describes el-
igible activities;
(II) Originally submitted application describes
understanding of plan process;
(III) Originally submitted application addresses
identied needs;
(IV) Originally submitted application appears to
result in solution to problems; and
(V) Originally submitted application describes or
indicates an implementable strategy;
(xi) Table 1, Description of Planning Activity, in ap-
plication: (total 10 points):
(I) Original application requests recommended
base planning activities (up to 5 points); and
(II) Original application documents independent
effort in base planning (up to 5 points);
(xii) Table 2, Benet to low/moderate income per-
sons (up to 10 points) (Must have all items, if applicable, for points):
(I) Amount requested in original submission is
less than or equal to matrix prescribed amount;
(II) If special activity funding is requested, the
amount appears to be reasonable; and
(III) All proposed activities in original applica-
tion relate to described needs and resolution.
(xiii) Community based questionnaire (up to 5
points) (Must have both for points):
(I) Original was complete; no pages missing; no
more than one to three blanks; no disparities, and
(II) Considering the applicant’s size, the form in-
dicates an attempt to control problems;
(xiv) Staff Capacity--Applicant has demonstrated
staff capacity (up to 3 points);
(xv) Organization for Planning (to 5 points total)--
One of the following exist within the applicant’s jurisdiction: Planning
and Zoning Commission, Planning Commission, Zoning Commission,
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Zoning Board of Adjustment, Citizens Advisory Committee, or other
local group involved;
(xvi) One organization for planning meets six or
more times per year (5 points);
(xvii) Applicant has at least three of the following
codes or ordinances passed since 1983, according to the original appli-
cation (3 points): Zoning, Building, Subdivision, Gas-Natural, Electri-
cal, Fire, Plumbing;
(xviii) Adjustments (Subtract up to 6 points): Appli-
cant has zoning and no land use and future land use maps and requests
no base studies. (subtract 3 points); and zoning passed before land use
plan accomplished and no indication to do land use and/or no zoning
requested (subtract 3 points);
(xix) Applicant has at least two of the following
codes or ordinances passed since 1980, according to the original
application Mobile Home, Minimum Standards-Housing, Flood Plain,
Dangerous Structures, and Fair Housing (up to5 points);
(xx) Applicant has at least 3 of the following ele-
ment(s) that are less than 10 years old according to the application
or will have in place the following element(s) prior to awards (up to
5 points maximum; but no points if reapplying for TxCDBG [TCDP]
funding for same activities accomplished since 1995): Land Use, Water
System, Housing, Wastewater, Street Plan, Drainage, Economic De-
velopment Plan, Solid Waste, Central Business District Plan, Capital
Improvement Program, or Recreation/Parks;
(xxi) Applicant has both a property and sales tax (up
to5 points);
(xxii) Applicant has been successful in collecting an
average of 95% or more of its property taxes for the two years--2002
and 2003 (per application) (up to3 points);
(xxiii) Applicant reports it has an active code en-
forcement program (up to 2 points);
(xxiv) The population change (up to a total of 10
points). The population change either positive or negative from 1990
to present is between 5% and 10% (up to2 points); greater than 10%
but less or equal to 15% (up to4 points); greater than 15% but less or
equal to 20% (up to6 points); greater than 20% but less or equal to 25%
(up to8 points); or greater than 25% (up to10 points);
(xxv) Applicant reports it has passed a one-half cent
sales tax to fund economic development activities (3 points);
(xxvi) Applicant has performed activities to attract
or retain business and industry (other than passing the 1/2 cent sales
tax) (up to 3 points);
(xxvii) Applicant has applied for federal or state
funds (other than TxCDBG [TCDP]) in the last three years or is
currently applying. (up to3 points);
(xxviii) Applicant is specically requesting funding
for a Capital Improvement Program in proper implementation sequence
or has indicated in the application that a capital improvement program-
ming process is routinely accomplished (up to3 points);
(xxix) Applicant’s responses to questions on the
Community Base Questionnaire and/or other portions of the ap-
plication appear to indicate that the applicant will produce a valid
Capital Improvement Program that would draw on local resources and
grant/loan programs other than TxCDBG [TCDP] (3 points);
(xxx) Applicant is in a Council of Government re-
gion which had no recipients of any kind of TxCDBG [TCDP] plan-
ning funds during the previous biennial program years (up to8 points);
(xxxi) Applicant is requesting fewer than ve prior-
ity activities and is requesting no more than the dollar amount pre-
scribed in the matrix and no Special Activities requested or applicant
is requesting only Special Activities and it is apparent that they are ur-
gently needed from the application (up to10 points);
(xxxii) Applicant is again requesting planning funds
according to the matrix after competing unsuccessfully last competi-
tion, according to the Summary Form; or Applicant has a population
shown on Table 2 of the application of at least 200 but less than or equal
to 500 (up to5 points);
(xxxiii) Commitment, as exhibited by match, based
on 2000 Census (up to 5 points). Applicant is contributing the follow-
ing percentage more than required over the base match amount for its
population level:
(I) less than 5% (0 points);
(II) 5% but less than 10% more than required (2
points);
(III) 10% but less than 15% more than required
(3 points);
(IV) 15% but less than 20 more than required (4
points); or
(V) At least 20% more than required (5 points);
(xxxiv) Applicant includes at least three sound indi-
cations of the locality’s likelihood to stay directly involved in the plan-
ning process and to implement the proposed planning (up to 3 points);
(xxxv) Special Impact. Whether some signicant
event will occur in the region that may impact ability to provide
services, such as a factory locating in the area that will increase jobs
by 10 percent, the announced closure of an employer that will reduce
jobs by 10 percent, declared natural disaster, or announcement of
construction of a major interstate highway in the area (up to 5 points);
(xxxvi) Applicant’s past performance. Past perfor-
mance on previous TxCDBG [TCDP] contracts (up to 5 points); and
(xxxvii) Applicant has never received a TxCDBG
[TCDP] grant and the application would lead one to believe that the
project will be completed successfully and the plans implemented (up
to5 points).
§255.5. Disaster Relief Fund.
(a) General provisions. Assistance under this fund is avail-
able to units of general local government for eligible activities under
the Housing and Community Development Act of 1974, Title I, as
amended, for the alleviation of a disaster situation. To receive assis-
tance under this program category, the situation to be addressed with
TxCDBG [TCDP] funds must be both unanticipated and beyond the
control of the local government. For example, the collapse of a munic-
ipal water distribution system due to lack of regular maintenance does
not qualify. If the same situation was caused by a tornado or ood,
the community could apply for disaster relief funds. An applicant may
not apply for funding to construct public facilities that did not exist
prior to the occurrence of the disaster. Starting with the 2004 TxCDBG
[TCDP] program year, TxCDBG [TCDP] disaster relief funds will not
be provided under the Federal Emergency Management Agency’s Haz-
ard Mitigation Grant Program unless the Ofce receives satisfactory
evidence that any property to be purchased was not constructed or pur-
chased by the current owner after the property site location was of-
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cially mapped and included in a designated ood plain area. Addi-
tionally, in disaster relief situations, the TxCDBG [TCDP] dollars are
to be viewed as gap nancing or funds of last resort. In other words,
the community may only apply to the Ofce for funding of those ac-
tivities for which local funds are not available, i.e., the entity has less
than six months of unencumbered general operations funds available in
its balance as evidenced by the last available audit as required by state
statute, or assistance from other sources is not available. TxCDBG will
consider whether funds under an existing TxCDBG contract are avail-
able to be reallocated to address the situation. TxCDBG may prioritize
throughout the program year the use of Disaster Relief assistance funds
based on the type of assistance or activity under considerations and may
allocate funding throughout the program year based on assistance cate-
gories.Assistance under the disaster relief fund is provided only if one
of the following has occurred:
(1) The governor has requested a presidential declaration
of a major disaster; or
(2) The governor has declared a state of disaster or emer-
gency.
(b) Funding cycle. Funds for disaster relief projects will be
awarded throughout the program year in response to disaster situa-
tions. The application for assistance must be submitted no later than 12
months from the date of the presidential declaration of a major disaster
or governor’s declaration of a state of disaster or emergency.
(c) Selection procedures. As soon as an area qualies for dis-
aster relief assistance, the Ofce works with the local government,
the governor’s ofce, and the Emergency Management Division of
the Texas Department of Public Safety to determine where TxCDBG
[TCDP] funds can best be utilized. The Ofce then works with the unit
of local government selected for funding to negotiate a contract. A unit
of general local government cannot receive a disaster relief grant and an
urgent need grant to address problems caused by the same natural dis-
aster situation. In no instance will a unit of general local government
receive more than one disaster relief grant to address a single occur-
rence of a natural disaster.
(d) Disaster recovery initiative funds. Disaster recovery ini-
tiative funds are available to eligible counties, cities, and Indian tribes
to address damages from severe rain storms and ooding. Any dam-
ages sustained in the eligible county areas that were sustained from
storm or ood conditions that occurred before or after the dates desig-
nated in disaster recovery initiative notices for funding are not eligible
for assistance. Disaster recovery initiative funds may supplement, but
not replace, resources received from other Federal or State agencies
to address the damages from the storm and ood conditions. These
funds cannot be used for activities that were reimbursable by or for
which funds were made available from the Federal Emergency Man-
agement Agency, the Small Business Administration, the National Re-
source Conservation Service, or the U.S. Army Corps of Engineers.
(e) Eligible applicants for disaster recovery initiative funds.
Eligible applicants for these funds are nonentitlement and entitlement
counties, incorporated cities, or eligible Indian tribes located in one of
the counties named in disaster recovery initiative notices for funding
that are preceded by Presidential Disaster Declarations for counties in
Texas that sustained damages from severe storms and ooding.
(f) Eligible disaster recovery initiative activities. Since the el-
igible activities may vary in each disaster recovery initiative notice for
funding, eligible applicants are informed of the eligible activities in
each application guide for disaster recovery initiative assistance.
(g) Disaster recovery initiative funding cycle. An application
for these funds can be submitted on an as-needed basis. An eligible
applicant can only submit one application for these funds. Based on
the disaster recovery initiative selection criteria, applications selected
to receive funding may not necessarily be selected on a rst-come, rst-
served basis.
(h) Disaster recovery initiative selection criteria. The follow-
ing describes the evaluation criteria used by the Ofce to select disaster
recovery initiative grantees.
(1) Priority for the use of these funds will be given to appli-
cations where all or some of the application activities meet the national
program objective of principally benetting low and moderate income
persons. To meet this national program objective at least 51% of the
beneciaries for an application activity must be low and moderate in-
come persons.
(2) Priority for these funds will be given to eligible appli-
cants that have not already received a TxCDBG [TCDP] disaster relief
grant for activities associated with the occurrence of this disaster.
(3) For any application that includes construction or acqui-
sition activities, the Ofce will consider the applicant’s status as a non-
participating, noncompliant community under the National Flood In-
surance Program when prioritizing the selection of the applicants that
will receive disaster recovery initiative funds.
§255.6. Urgent Need Fund.
(a) General provisions. Urgent need assistance is contingent
upon the availability of funds for activities that will restore water or
sewer infrastructure whose sudden failure has resulted in either death,
illness, injury, or pose an imminent threat to life or health within the
affected applicant’s jurisdiction. The infrastructure failure must not be
the result of a lack of maintenance and must be unforeseeable. As an
initial step, TxCDBG undertakes an assessment of whether the situ-
ation is reasonably considered unforeseeable. An application for ur-
gent need assistance will not be accepted by the TxCDBG [TCDP] un-
til discussions between the potential applicant and representatives of
theTxCDBG [TCDP], the Texas Commission on Environmental Qual-
ity (TCEQ), and the Texas Water Development Board (TWDB) have
taken place. Through these discussions, a determination shall be made
whether the situation meets TxCDBG [TCDP] urgent need threshold
criteria; whether shared nancing is possible; whether nancing for
the necessary improvements is, or is not, available from the TWDB;
or that the potential applicant does, or does not, qualify for TWDB as-
sistance. [Based on the availability of such funds, deobligated funds
and/or program income not to exceed $1,000,000 may be made avail-
able for urgent need assistance during the 2004 TCDP program year. If
TCDP funds are made available, a potential applicant that meets these
requirements will be invited to submit an application for urgent need
funds.]
(b) Threshold requirements. In addition to the threshold re-
quirements set forth in §255.1(h) and §255.1(n) of this title (relating to
General Provisions), each of the following requirements must be satis-
ed in order to be eligible for funding under this fund:
(1) The situation addressed by the applicant must not be
related to a proclaimed state disaster declaration or a federal disaster
declaration.
(2) The situation addressed by the applicant must be both
unanticipated and beyond the control of the local government.
(3) The problem being addressed must be of recent origin.
For urgent need assistance, this means that the situation rst occurred
or was rst discovered no more than 30 days prior to the date that the
potential applicant provides a written request to the TxCDBG [TCDP]
for urgent need assistance. The urgent need fund will not fund projects
to address a situation that has been known for more than 30 days or
31 TexReg 9130 November 10, 2006 Texas Register
should have been known would occur based on the applicants existing
system facilities.
(4) Each applicant for these funds must demonstrate that
local funds or funds from other state or federal sources are not available
to completely address the problem.
(5) The distribution of these funds will be coordinated with
other state agencies.
(6) The infrastructure failure cannot have resulted from a
lack of maintenance.
(7) Urgent need funds cannot be used to restore infrastruc-
ture that has been cited previously for failure to meet minimum state
standards.
(8) The infrastructure failure cannot have been caused by
operator error.
(9) The infrastructure requested by the applicant cannot in-
clude back-up or redundant systems.
(10) TxCDBG will consider whether funds under an exist-
ing TxCDBG contract are available to be reallocated to address the
situation.
(11) The urgent need fund will not nance temporary solu-
tions to the problem or circumstance.
(c) Start of construction. Construction on an urgent need fund
project must begin within ninety (90) days from the start date of the
TxCDBG [TCDP] contract. The TxCDBG [TCDP] reserves the right
to deobligate the funds under an urgent need fund contract if the grantee
fails to meet this requirement.
(d) Matching funds. Each applicant for urgent need funds
must provide matching funds. If the applicant’s 2000 census popula-
tion is equal to or fewer than 1,500 persons, the applicant must provide
matching funds equal to 10 percent of the TxCDBG [TCDP] funds
requested. If the applicant’s 2000 census population is over 1,500 per-
sons, the applicant must provide matching funds equal to 20 percent of
the TxCDBG [TCDP] funds requested. For county applications where
the beneciaries of the water or sewer improvements are located in
unincorporated areas, the population category for matching funds is
based on the number of project beneciaries.
§255.7. Texas Capital Fund.
(a) General Provisions. This fund covers projects which will
result in either an increase in new, permanent employment within a
community or retention of existing permanent employment. Under
the main street improvements and downtown revitalization programs,
projects must qualify to meet the national program objective of aiding
in the prevention or elimination of slum or blighted areas.
(1) For an activity that creates/retains jobs, the city/county
and business must document that at least 51% of the jobs are or will
be held by low and moderate income persons. For purposes of deter-
mining whether a job is or will be held by a low or moderate income
person or not, the following options are available.
(A) The business must survey all persons lling a cre-
ated/retained job. Persons lling a created job should be surveyed at
the time of employment. Persons holding a retained job should be sur-
veyed prior to application submission. This determination is based on
the family’s size and previous 12 month income and is normally doc-
umented on the Family Income/Size Certication form, which is lled
out, dated and signed by employees; or
(B) The person(s) employed by the business for cre-
ated/retained jobs may be presumed to be a low or moderate income
person if the person resides within a census tract or block numbering
area that either is part of a Federally-designated Empowerment Zone
or Enterprise Community or the person(s) reside in a census tract or
block numbering area that meets the following criteria:
(i) The census tract or block numbering area has a
poverty rate of at least 20% as determined by the most recently avail-
able decennial census information;
(ii) The census tract or block numbering area does
not include any portion of a central business district, as this term is
used in the most recent Census of Retail Trade, unless the tract has a
poverty rate of at least 30% as determined by the most recently avail-
able decennial census information; and
(iii) The census tract or block numbering area shows
evidence of pervasive poverty and general distress by meeting at least
one of the following standards:
(I) All block groups in the census tract have
poverty rates of at least 20%; or
(II) The specic activity being undertaken is lo-
cated in a block group that has a poverty rate of at least 20%; or
(III) Has at least 70% of its residents who are
low- and moderate-income persons; or
(IV) The assisted business is located within a
census tract or block numbering area that meets the requirements of
this subparagraph, and the job under consideration is to be located
within that census tract or block numbering area.
(2) If the project is designed to aid in the prevention or
elimination of slum or blighted areas, then it must meet the area slum
or blight or spot slum or blight criteria and threshold requirements out-
lined in the separate main street or downtown revitalization program
applications.
(3) A rm nancial commitment from all funding sources.
(4) The leverage ratio between all funding sources to the
Texas Capital Fund (TCF) request may not be less than 1:1 for awards
of $750,000 or less; and 4:1 for awards of $750,000 to $1,000,000. The
main street and downtown revitalization programs require a minimum
0.1:1 match.
(5) In order for an applicant to be eligible, the cost per job
calculation must not exceed $25,000 for awards of $750,000 or less;
and $10,000 for awards of $750,001 to $1,000,000. These require-
ments do not apply to the main street program or the downtown revi-
talization program.
(6) No nancial assistance will be provided to projects in-
volved in the relocation of any industrial or commercial plant, facil-
ity or operation, from one state to another state, if the relocation is
likely to result in a signicant loss of employment in the labor mar-
ket area from which the relocation occurs. No assistance will be pro-
vided for projects intended to facilitate the relocation of any industrial
or commercial plant, facility or operation from one unit of general local
government within Texas to another unit of general local government
within Texas unless a 10% net gain of jobs will occur and one of the
following requirements has been met prior to submitting an application
for consideration under this section:
(A) Business to relocate with approval of current local-
ity. Local government must provide written documentation within the
application, verifying the chief elected ofcial (mayor or judge) of the
unit of local government from which the business is relocating supports
and approves the relocation proposal. A written agreement between the
two local governments involved in the business relocation is preferred.
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(B) Local government notication with no response.
Local government must provide written documentation that a letter has
been mailed (by registered mail) to the local government from which
the business is relocating, notifying it of the relocation. The local
government, upon receipt of the notication, then has 30 days to object
to the relocation, in writing, to the TDA before the TCF application
can be considered. A written objection to a relocation from a local
government will prevent the application from being considered.
(7) The TDA will not consider any application for fund-
ing which will result in the provision of assistance for an economic
development project where the applicant and one or more other cities
or counties are competing to provide economic development project
funds to that project.
(8) The TDA will not consider any application for funding
in which the business or principals to be assisted thereunder, or a busi-
ness that shares common principals has led under the Federal Bank-
ruptcy Code, and the matter is in the process of being adjudicated or in
which such business has been adjudicated bankrupt. On a case by case
basis, extenuating circumstances will be evaluated.
(9) The TDA may consider applications in the real estate
and infrastructure improvement programs that provide funding to ben-
et a maximum of three (3) businesses.
(10) The TDA will consider a project proposed by a city
that is in the city’s corporate limits or its extraterritorial jurisdiction,
and will consider a project proposed by a county that is in the unincor-
porated area of the county. Counties may not sponsor an application
for a business located in a city, if that business is currently partici-
pating in a TCF project with that city. TDA may consider providing
funding for an economic development project proposed by a city that
is outside the city’s corporate limits or extraterritorial jurisdiction, but
within the county or contiguous counties (not to exceed ve (5) miles
beyond the city’s extra-territorial jurisdiction that the city is located in
and will consider a project proposed by a county that is within an incor-
porated city, if the applicant demonstrates that the project is appropriate
to meet its needs, if the applicant has the legal authority to engage in
such a project and if at least fty-one percent (51%) of the principal
beneciaries reside within the applicant’s jurisdiction.
(11) A TCF contractor must satisfactorily close out a con-
tract in support of a specic business, downtown revitalization project,
or main street project in order to be eligible to receive additional funds
under the TCF for the same business, downtown project, or main street
city. The contractor is eligible for an additional TCF award in support
of a specic business, provided that the prerequisite program income
choice has been selected, if the assisted business is not in the desig-
nated main street or downtown business district geographic area and
the assisted business will create or retain jobs to meet the national pro-
gram objective.
(12) The TDA will not consider or accept an application
for funding from a community, in support of a business project that is
currently receiving TCF assistance through that same community.
(13) The minimum and maximum award amount that may
be requested/awarded for a project funded under the TCF infrastructure
or real estate development programs, regardless of whether the applica-
tion is submitted by a single applicant or jointly by two or more eligible
jurisdictions is addressed here. Award amounts are directly related to
the number of jobs to be created/retained and the level of matching
funds in a project. Projects that will result in a signicantly increased
level of jobs created/retained and a signicant increase in the matching
capital expenditures may be eligible for a higher award amount, com-
monly referred to as jumbo awards. TCF monies are not specically
reserved for projects that could receive the increased maximum award
amount, however, jumbo awards may not exceed $2 million in total
awards during the program year. Additionally, no more than $1 million
in jumbo awards will be approved in any round. The maximum amount
for a jumbo award is $1 million and the minimum award amount is
$750,100. The maximum amount for a normal award is $750,000 and
the minimum award amount is $50,000. These amounts are the maxi-
mum funding levels. The program can fund only the actual, allowable,
and reasonable costs of the proposed project, and may not exceed these
amounts. All projects awarded under the TCF program are subject to
nal negotiation between TDA and the applicant regarding the nal
award amount, but at no time will the award exceed the amount origi-
nally requested in the application.
(14) TDA will allocate the available funds for the year, less
$600,000 for the main street program, and $1,200,000 for the down-
town revitalization program, as follows:
(A) First round. 30% of the annual allocation plus any
deobligated and program income funds available, as of the application
due date.
(B) Second round. 40% of the remaining allocation
plus any deobligated and program income funds available, as of the
application due date.
(C) Third round. 50% of the remaining allocation plus
any deobligated and program income funds available, as of the appli-
cation due date. If only three application rounds are scheduled, all re-
maining funds will be allocated to the nal round.
(D) Fourth round. Any remaining allocation plus any
deobligated and program income funds available, as of the application
due date.
(b) Overview. This fund is distributed to eligible units of gen-
eral local government for eligible activities in the following program
areas:
(1) The infrastructure program. The infrastructure pro-
gram provides funds for eligible activities such as the construction
or improvement of water/wastewater facilities, public roads, natural
gas-line main, electric-power services, and railroad spurs.
(2) The real estate program. The real estate program pro-
vides funds to purchase, construct, or rehabilitate real estate that is
wholly or partially owned by the community and leased to a specic
beneting business (either a for-prot entity or a non-prot entity).
(3) The main street program. The main street improve-
ments program provides public improvements in support of Texas main
street program designated municipalities.
(4) The downtown revitalization program. The downtown
revitalization program provides public improvements to a city’s his-
toric main business district.
(c) Application Dates. The TCF (except for the main street
program and the downtown revitalization program) is available up to
four times during the year, on a competitive basis, to eligible applicants
statewide. Applications for the main street program and the downtown
revitalization program are accepted annually. Applications will not be
accepted after 5:00 pm on the nal day of submission. The application
deadline dates are included in the program guidelines.
(d) Repayment Requirements. TCF awards for real estate im-
provements and private infrastructure require repayment. Infrastruc-
ture payments and real estate lease payments are intended to be paid by
the beneting business to the applicant/contractor and constitute pro-
gram income. The repayment is structured as follows:
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(1) Real estate improvements. These improvements are in-
tended to be owned by the applicant and leased to the business. Real
estate improvements require full repayment. At a minimum, the lease
agreement with the business must be for a minimum three year period
or until the TCF contract between the applicant and TDA has been sat-
isfactorily closed (whichever is longer). A minimum monthly lease
payment will be required to be collected from the original business and
any subsequent business which occupies the real estate funded by the
TCF, which equates to the principal funded by the TCF divided over a
maximum 20 year period (240 months), or until the entire principal has
been recaptured. The repayment term is determined by TDA and may
not be for the maximum of 20 years for smaller award amounts. There
is no interest expense associated with an award. Payments begin the
rst day of the third month following the construction completion date
or acquisition date. Payments received 15 calendar days or more late
will be assessed a late charge/fee of 5% of the payment amount. After
the contract between the applicant and the Department is satisfactorily
closed, the applicant will be responsible for continuing to collect the
minimum lease payments only if a business (any business) occupies
the real estate. The lease agreement may contain a purchase option,
if the option is effective after a minimum ve year ownership require-
ment and if the purchase price equals (at a minimum) the remaining
principal amount originally funded by the TCF which has not been re-
captured.
(2) Infrastructure improvements.
(A) Private Infrastructure is infrastructure that will be
located on the business’s site or on adjacent and/or contiguous prop-
erty, to the site, that is owned by the business, principals, or related
entities. All funds for private infrastructure improvements require full
repayment. Terms for repayment will be interest free, with repayment
not to exceed 20 years and are intended to be repaid by the business
through a repayment agreement. Payments begin the rst day of the
third month following the construction completion date. Payments re-
ceived 15 calendar days or more late will be assessed a late charge/fee
of 5% of the payment amount.
(B) Public Infrastructure is infrastructure located on
public property or right-of-ways and easements granted by entities
unrelated to the business or its owners and not included or identied
as private infrastructure. All funds for public infrastructure do not
require repayment.
(C) Rail improvements on private property require full
repayment. Terms for repayment will be no interest, with repayment
not to exceed 20 years and are intended to be repaid by the business
through a repayment agreement. Payments begin the rst day of the
third month following the construction completion date. Payments re-
ceived 15 calendar days or more late will be assessed a late charge/fee
of 5% of the payment amount.
(e) Application process for the infrastructure and real estate
programs. The TDA will only accept applications during the months
identied in the program guidelines. Applications are reviewed after
they have been competitively scored. Staff makes recommendation for
award to the TDA Commissioner. The TDA Commissioner makes the
nal decision. The application and selection procedures consist of the
following steps:
(1) Each applicant must submit a complete application to
TDA’s Rural Economic Development Division. No changes to the ap-
plication will be allowed after the application deadline date, unless they
are a result of TDA staff recommendations. Any change that occurs
will only be considered through the amendment/modication process
after the contract is signed.
(2) Upon receipt of applications, TDA staff reviews scores
for validity and ranks them in descending order.
(3) TDA staff will review the applications for eligibility
and completeness in descending order based on the scoring. The appli-
cant will be given 10 business days to rectify all deciencies. An appli-
cation containing an excessive number of deciencies, or deciencies
of a material nature will be determined incomplete and returned. In the
event staff determines that an application contains activities that are
ineligible for funding, the application will be restructured or returned
to the applicant. An application resubmitted for future funding cycles
will be competing with those applications submitted for that cycle. No
preferential placement will be given an application previously submit-
ted and not funded.
(4) TDA staff then conducts a review of each complete ap-
plication to make threshold determinations with respect to:
(A) The nancial feasibility of the business to be as-
sisted based on a credit analysis;
(B) The strength of commitments from all other public
and/or private investments identied in the application;
(C) Whether the use of TCF is appropriate to carry out
the project proposed in the application;
(D) Whether efforts have been made to maximize other
nancial resources;
(E) Whether there is evidence that the permanent jobs
created or retained will primarily benet low-and-moderate income
persons; and
(F) The ability of the applicant to operate or maintain
any public facility, improvements, or services funded with TxCDBG
[TCDP] funds.
(5) Upon TDA staff determination that an application sup-
ports a feasible and eligible project, staff normally will schedule a visit
to the applicant jurisdiction to discuss the project and program rules
with the chief elected ofcial (or designee), business representative(s),
and to visit the project site.
(6) TDA staff prepares a project report with recommenda-
tions (for approval or denial) to TDA’s Commissioner.
(7) The TDA Commissioner reviews the recommendation
and announces the nal decision.
(8) TDA staff works with the recipient to execute the con-
tract agreement. While the contract award must be based on the in-
formation provided in the application, TDA staff may negotiate some
elements of the nal contract agreement with the recipient.
(9) The contract is drafted and then reviewed by manage-
ment and legal prior to two copies being mailed to award recipient.
Upon receipt, the award recipient has 30 days to review and execute
both copies. Once returned to TDA, the contract will be fully executed
by the TDA Commissioner and then a single copy is returned to con-
tractor.
(f) Scoring criteria for the infrastructure and real estate pro-
grams. There is a minimum 25-point threshold requirement. Applica-
tions will be reviewed for feasibility in descending order based on the
scoring criteria. There are a total of 100 points possible.
(1) In the event of a tie score and insufcient funds to ap-
prove all applications, the following tie breaker criteria will be used.
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(A) The tying applications are ranked from lowest to
highest based on county poverty rate. Thus, preference is given to the
applicant with the higher poverty rate.
(B) If a tie still exists after applying the rst criteria then
applications are ranked from lowest to highest based on county unem-
ployment rate. Thus, preference is then given to the applicant with the
higher unemployment rate.
(2) Community Need (maximum 60 points). Measures the
economic distress of the applicant community.
(A) Unemployment (maximum 10 points). Five points
awarded if the applicant’s quarterly county unemployment rate (the
most recently available 3 months will be used) is higher than the state
rate, indicating that the community is economically below the state av-
erage. Ten points awarded if the applicant’s most recently available
quarterly county unemployment rate is 1.5% over the state rate.
(B) Poverty (maximum 15 points). Awarded if the ap-
plicant’s most recently available annual county poverty rate, as pro-
vided in Appendix A of the Application, is higher than the annual state
rate, indicating that the community is economically below the state av-
erage. Applicants will score 5 points if their rate meets or exceeds the
state average; score 10 points if this gure exceeds the state average by
at least 15%; and score 15 points if this gure exceeds the state average
by at least 25%.
(C) Enterprise/Empowerment/Defense Zone (maxi-
mum 5 points). A project located in a state designated enterprise zone,
federal enterprise community, federal empowerment zone, or defense
zone receives these ve points.
(D) Previous Contracts (Maximum 10 points). Award
5 points if the community has been awarded one contract in the current
calendar year or preceding 2 calendar years. Award 10 points if the
community has been awarded zero contracts in the current calendar
year or the preceding 2 calendar years.
(E) Community Population (maximum 10 points).
Points are awarded to applying cities with populations of 5,050 or
less and counties with a total population of 35,000 or less, using 2000
census data. For cities: score 5 points if the city is located in a county
with a population of 35,000 or less; and score 5 additional points if the
population of the city is less than 5,050. For counties: score 5 points if
the county population is less than 35,000 and score 5 additional points
if the county population is less than 15,350. Community population
gures are net of the population held in adult or juvenile correctional
institutions, as shown by the 2000 census data.
(F) Community Income (maximum 10 points). Ten
points awarded to communities that have a low and moderate income
level for a 4 person household that is in the bottom 90% of all county
level 4 person low and moderate income levels, as provided in Appen-
dix D of the application.
(3) Jobs (maximum 20 points).
(A) Job Impact (maximum 10 points). Awarded by tak-
ing the business’ total job commitment, created and retained, and di-
viding by applicant’s 2000 unadjusted population. This equals the job
impact ratio. Score 5 points if this gure exceeds the median job impact
ratio for prior years; and score 10 points if this gure exceeds 200% of
the ratio. County applicants should deduct the 2000 census population
amounts for all incorporated cities, except in the case where the county
is sponsoring an application for a business that is or will be located in
an incorporated city. In this case the city’s population would be used,
rather than the county’s. Community population gures are net of the
population held in adult or juvenile correctional institutions, as shown
in the 2000 census data.
(B) Cost per Job (maximum 10 points). Awarded by di-
viding the amount of TCF monies requested (including administration)
by the number of full-time job equivalents to be created and/or retained.
Points are then awarded in accordance with the following scale:
(i) Below $15,000--10 points.
(ii) Below $20,000--5 points.
(4) Business Emphasis (maximum 20 points).
(A) Manufacturers (max 10 points). Awarded if 51% or
more of the jobs created and/or retained are or will be employed by a
beneting Business’ whose primary Standard Industrial Classication
(SIC) code number starts with 20-39 or if their primary North Ameri-
can Industrial Classication System (NAICS) code number starts with
31-33. This is based on the SIC number reported on the Business’
Texas Workforce Commission (TWC) Quarterly Contribution Report,
Form C-3, their IRS business tax return, or other documentation from
the Texas Workforce Commission. Foreign businesses that have not
had an SIC/NAICS code number assigned to them by either the TWC
or IRS may submit alternative documentation to support manufactur-
ing as their primary business activity to be eligible for these points.
(B) Small businesses (maximum 5 Points). Awarded if
each/the beneting Business employs no more than 50 employees for
all locations both in and out of state. This number is determined by
the business and any related entities, such as parent companies, sub-
sidiaries and common ownership. Common ownership is considered
51% or more of the same owners.
(C) HUB--Historically Underutilized Business (maxi-
mum 5 Points). Awarded if each/the beneting business is certied
by the state Texas Building and Procurement Commission (TBPC) as a
Historically Underutilized Business (HUB). Provide a copy of TBPC’s
certication in the application.
(g) Equity requirement by the business. All businesses are re-
quired to make nancial contributions to the proposed project. A cash
injection of a minimum of 2.5% of the total project cost is required.
Total equity participation must be no less than 10% of the total project
cost. This equity participation may be in the form of cash and/or net
equity value in xed assets utilized within the proposed project. A min-
imum of a 33% equity injection (of the total projects costs) in the form
of cash and/or net equity value in xed assets is required, if the busi-
ness has been operating for less than three years and is accessing the
R/E program. TDA staff will consider a business to have been operat-
ing for at least three years if:
(1) The business or principals have been operating for at
least three years with comparable product lines or services;
(2) The parent company (100% ownership of the business)
has been operating for at least three years with comparable product
lines or services; or
(3) An individual or partnership (100% ownership of the
business) has been in existence/operation for at least three years with
comparable product lines or services.
(h) Application process for the main street program. The ap-
plication and selection procedures consist of the following steps:
(1) Each applicant must submit two complete applications
to Texas Historical Commission (THC). No changes to the application
are allowed after the application deadline date, unless they are a result
of TDA staff recommendations. Any change that occurs will only be
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considered through the amendment/modication process after the con-
tract is signed.
(2) Upon receipt of the applications, THC evaluates appli-
cations based on the scoring criteria and ranks them in descending or-
der.
(3) TDA staff will then review the four highest ranking ap-
plications for eligibility and completeness in descending order based
on the scoring. In the event the staff determines the application con-
tains activities that are ineligible for funding, the application will be
restructured or considered ineligible. The applicant will be notied of
any deciencies and given 10 business days to rectify all deciencies.
An application containing an excessive number of deciencies, or de-
ciencies of a material nature (e.g., lack of nancial commitments) may
be declined. In any event a determination is made that an application
contains activities that are ineligible for funding, the application will be
restructured or declined and the application materials will be retained
by TDA. An application resubmitted for future funding cycles will be
competing with those applications submitted for that cycle. No prefer-
ential placement will be given an application previously submitted and
not funded.
(4) TDA staff then conducts a review of each complete ap-
plication to make threshold determinations with respect to:
(A) The project feasibility;
(B) The strength of commitments from all other public
and/or private investments identied in the application;
(C) Whether the use of TCF is appropriate to carry out
the project proposed in the application;
(D) Whether efforts have been made to maximize other
nancial resources; and
(E) The ability of the applicant to operate or maintain
any public facility, improvements, or services funded with TCF funds.
(5) Upon TDA staff determination that an application sup-
ports a feasible and eligible project, an on-site visit to the four high-
est scoring applicants may be conducted by TDA staff to discuss the
project and program rules with the chief elected ofcial, as applicable,
or their designee and to visit the Main Street area.
(6) TDA staff prepares a project report and makes a rec-
ommendation for approval or denial to TDA’s Commissioner or the
Commissioner’s designee for the nal decision.
(7) The Commissioner reviews the recommendation and, if
approved, an award letter is sent to the applicant’s chief elected ofcial.
(8) The contract is drafted and then reviewed by manage-
ment and legal prior to two copies being mailed to award recipient.
Upon receipt, award recipient has 30 days to review and execute both
copies. Once returned to TDA, the contract will be fully executed by
the Commissioner or the Commissioner’s designee and then a single
copy is returned to contractor.
(i) Scoring criteria for the main street program. There is a min-
imum 25-point threshold requirement. Applications will be reviewed
for feasibility and placed in descending order based on the scoring cri-
teria. There is a total of 100 points possible.
(1) In the event of a tie score, the following tie breaker cri-
teria will be used.
(A) The tying applications are ranked from lowest to
highest based on the applicant’s most recently available annual county
poverty rate, as provided in Appendix A of the application. Thus, pref-
erence is given to the applicant with the higher poverty rate.
(B) If a tie still exists after applying the rst criteria,
then applications are ranked from lowest to highest based on the most
recently available, quarterly, county unemployment rate provided by
the Texas Workforce Commission. Thus, preference is then given to
the applicant with the higher unemployment rate.
(2) Project Feasibility (maximum 70 points). Measures the
applicant’s potential for a successful project. Each applicant must sub-
mit detailed and complete support documentation for each category.
Compliance with the ten criteria for Main Street Recognition is re-
quired. First year Main Street Cities must receive prior approval from
THC to apply and must submit the Main Street Criteria for Recognition
Survey with the TCF application. The criteria include the following:
(A) Broad-based public support for the proposed
project--(10 points). Show letters of support from the following:
(i) one (1) letter from the County Historical Com-
mission (A letter of support from the County Historical Commission is
required to receive any points in this category.)
(ii) Score 10 points for letters from 75% or more of
the businesses and/or property owners in the proposed Texas Capital
Fund project area.
(B) Infrastructure Project Plan--(10 points). Show the
city’s plan for dealing with an infrastructure project. Develop a plan
for access to local business during the infrastructure project. Provide
public notication to support the project.
(C) ADA Compliance Goals--(10 points). Does the
project address ADA accessibility issues. How will ADA issues be
addressed in the project. If project does not address ADA compliance
issues, is the Main Street District in compliance with Federal ADA
standards. If the project does not address ADA compliance, no points
will be awarded for this category. Partial points may be awarded
depending upon the degree in which the project addresses ADA
compliance issues.
(D) Historic Preservation Ethic and Preservation
Impact--Main Street’s Role--(10 points). Preservation is a major
component of the Texas Historical Commission’s Main Street pro-
gram. Ofcially designated cities are eligible for the Texas Capital
Fund grant based on their inclusion in the Texas Main Street program.
Points will be awarded if the applicant has successfully addressed the
criteria as follows: if the applicant successfully addressed the issue
of enhancing historic assets and/or historic preservation goals, up to
5 points may be awarded. If the applicant has demonstrated that they
have a current historic preservation ordinance, up to 3 points may be
awarded based upon the content of the ordinance. Up to 2 points may
be awarded for historic preservation-related programs or incentives.
The THC mission is "To protect and preserve the state’s historic and
prehistoric resources for the use, education, enjoyment and economic
benet of present and future generations." Therefore, in the interest of
accomplishing our mission, please answer the following:
(i) Describe how the proposed Texas Capital Fund
project enhances your historic assets or historic preservation goals.
(ii) Does the city have a current historic preservation
ordinance?
(iii) Does the city have any historic preservation re-
lated programs or incentives?
(iv) List any building demolitions within your Main
Street project area during the past ve years. If you had any building
demolitions in the past ve years, what was the age of the buildings
that were demolished?
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(E) State Enterprise Zone and Economic Development
Consideration--(10 points) Four points will be awarded if the city has
a nominated or active Enterprise Zone project. Three points will be
awarded if the city has the economic development sales tax (4A, 4B or
both). Three points may be awarded for other viable economic devel-
opment programs the city offers in order to further realize its full eco-
nomic development potential. Please document any other economic
development programs and strategies that your city is engaged in.
(F) Community Size--(10 points). Score 5 points if the
population of the city is 12,000 or less; score additional 5 points if the
population is less than 4,000, using 2000 census data. City population
gures are net of the population held in adult or juvenile correctional
institutions, as shown by the 2000 census data.
(G) Main Street Program Participation--(5 points).
Points are awarded on the applicant’s continuous participation in the
Main Street program as follows: For every two years of continuous
participation in the Main Street program, the applicant will be awarded
1 point. Points will only be awarded for every two consecutive years
and will not be broken into half points for increments other than
two-year increments. If a city leaves the Main Street program and then
returns at a later date, "continuous participation" will be calculated
from the date that they returned to the program. Applicants will
receive the maximum amount of points if they have participated in the
program for 10 continuous years.
(H) Texas Capital Fund Grant Training--(5 points). Has
a city representative attended a Texas Capital Fund Main Street Im-
provements grant training workshop? At least one training workshop
is held prior to each application deadline. List the date attended and
the location. If the city is retaining a paid consultant to prepare the ap-
plication, a city representative will still be required to attend training
in order to receive the points in the category.
(3) Applicant (maximum 30 points). There are three appli-
cant scoring categories each worth 5 to 10 points.
(A) Minority Hiring (maximum 10 points). Measures
applicant’s hiring practices. Percentage of minorities presently em-
ployed by the applicant divided by the percentage of minority residents
within the local community. Score 10 points if the applicant’s minority
employment rate is equal to or greater than the applicant’s community
minority rate.
(B) Leverage (maximum 10 points). A 10% cash match
is required for the grant. Additional points will be given for additional
matching funds. 10% additional match equals 5 points. 20% additional
match equals 10 points. The additional match can be cash and in-kind.
(C) Main Street Standing (maximum 10 points). If the
Main Street program received National Recognition the prior year, 10
points will be awarded.
(j) Threshold criteria for the main street program. In order for
its application to be considered, an applicant must meet the require-
ments of either paragraph (1) or (2) and paragraph (3) of this subsec-
tion.
(1) The national objective of aiding in the prevention or
elimination of slum or blight on a spot basis. To show how this objec-
tive will be met, the applicant must:
(A) document that the project qualies as slum or
blighted on a spot basis under local law; and
(B) describe the specic condition of blight or physical
decay that is to be treated.
(2) Area slums/blight objective. Document the boundaries
of the area designated as a slum or blighted, document the conditions
which qualied it under the denition in §255.1(a)(14) of this title (re-
lating to General Provisions), and the way in which the assisted activ-
ity addressed one or more of the conditions which qualied the area as
slum or blighted.
(3) Main street designation. The applicant must be desig-
nated by the THC as a Main Street City prior to submitting a TCF ap-
plication for main street improvements and must remain a participating
city for the duration of the award/contract.
(k) Application process for the downtown revitalization
program. The TDA will only accept applications during the months
identied in the program guidelines. Applications are reviewed after
they have been competitively scored. Staff makes recommendation
for award to TDA Commissioner or the Commissioner’s designee.
TDA Commissioner makes the nal decision. The application and
selection procedures consist of the following steps:
(1) Each applicant must submit a complete application to
TDA’s Rural Economic Development Division. No changes to the ap-
plication will be allowed after the application deadline date, unless they
are a result of TDA staff recommendations. Any change that occurs
will only be considered through the amendment/modication process
after the contract is signed.
(2) Upon receipt of applications, TDA staff reviews scores
for validity and ranks them in descending order.
(3) TDA staff will review the applications for eligibility
and completeness in descending order based on the scoring. The appli-
cant will be given 10 business days to rectify all deciencies. An appli-
cation containing an excessive number of deciencies, or deciencies
of a material nature will be determined incomplete and returned. In the
event staff determines that an application contains activities that are
ineligible for funding, the application will be restructured or returned
to the applicant. An application resubmitted for future funding cycles
will be competing with those applications submitted for that cycle. No
preferential placement will be given an application previously submit-
ted and not funded.
(4) TDA staff then conducts a review of each complete ap-
plication to make threshold determinations with respect to:
(A) The strength of commitments from all other public
and/or private investments identied in the application;
(B) Whether the use of TCF is appropriate to carry out
the project proposed in the application;
(C) Whether efforts have been made to maximize other
nancial resources; and
(D) The ability of the applicant to operate or maintain
any public facility, improvements, or services funded with TCF funds.
(l) Scoring criteria for downtown revitalization program.
There are a total of 100 points.
(1) In the event of a tie score and insufcient funds to ap-
prove all applications, the following tie breaker criteria will be used.
(A) The tying applications are ranked from lowest to
highest based on applicant’s most recently available annual county
poverty rate, as provided in Appendix A of the application. Thus,
preference is given to the applicant with the higher poverty rate.
(B) If a tie still exists after applying the rst criteria then
applications are ranked from lowest to highest based on the most re-
cently available, quarterly, county unemployment rate provided by the
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Texas Workforce Commission. Thus, preference is then given to the
applicant with the higher unemployment rate.
(2) Maximum 100 points.
(A) Unemployment (maximum 10 points). Five points
awarded if the applicant’s quarterly county unemployment rate (the
most recently available 3 months will be used) is higher than the state
rate, indicating that the city is economically below the state average.
Ten points awarded if the applicant’s most recently available quarterly
county unemployment rate is 1.5% over the state rate.
(B) Poverty (maximum 15 points). Awarded if the ap-
plicant’s most recently available annual county poverty rate, as pro-
vided in Appendix A of the Application, is higher than the annual state
rate, indicating that the community is economically below the state av-
erage. Applicants will score 5 points if their rate meets or exceeds the
state average; score 10 points if this gure exceeds the state average by
at least 15%; and score 15 points if this gure exceeds the state average
by at least 25%.
(C) Enterprise/Empowerment/Defense Zone (maxi-
mum 5 points). A project located in a state designated enterprise zone,
federal enterprise community, federal empowerment zone, or defense
zone receives these ve points.
(D) Previous Contracts (Maximum 10 points). Award
5 points if the community has been awarded one contract in the current
calendar year or preceding 2 calendar years. Award 10 points if the
community has been awarded zero contracts in the current calendar
year or the preceding 2 calendar years.
(E) Community Population (maximum 10 points).
Points are awarded to applying cities with populations of 5,050 or less,
using 2000 census data. Score 5 points if the city is located in a county
with a population of 35,000 or less; and score 5 additional points if
the population of the city is less than 5,050. Community population
gures are net of the population held in adult or juvenile correctional
institutions, as shown by the 2000 census data.
(F) Community Income (maximum 10 points). Ten
points awarded to communities that have a low and moderate income
level for a 4 person household that is in the bottom 90% of all county
level 4 person low and moderate income levels, as provided in Appen-
dix D of the application.
(G) Leverage (maximum 10 points). A 10% cash match
is required for the grant. Additional points will be given for additional
matching funds. 10% additional match equals 5 points. 20% additional
match equals 10 points. The additional match can be cash and in-kind.
(H) Minority Hiring (maximum 10 points). Measures
applicant’s hiring practices. Award 5 points if the city’s minority em-
ployment rate is equal to or greater than the community minority per-
centages rate. Award 10 points if the city’s minority employment rate
is equal to or greater than 125% of the community minority percentage
rate or in cities where the minority population is 80% or greater, the
applicant must employ 95% minorities.
(I) Commercial Support (maximum 10 points) Award 5
points for letters from 50% or more of the businesses in the Downtown
Revitalization area. Award 10 points for letters from 75% of the busi-
nesses in the Downtown Revitalization area.
(J) Sidewalks and ADA Compliance (10 points). Points
awarded if a minimum of 70% of the requested funds will be used for
sidewalk and/or ADA compliance activities.
(m) Threshold criteria for the downtown revitalization pro-
gram. In order for its application to be considered, an applicant must
meet the requirements of either paragraph (1) or (2) of this subsection.
(1) The national objective of aiding in the prevention or
elimination of Slum or Blight on a spot basis. To show how this objec-
tive will be met, the applicant must:
(A) document that the project qualies as slum or
blighted on a spot basis under local law; and
(B) describe the specic condition of blight or physical
decay that is to be treated.
(2) Area slums/blight objective. Document the boundaries
of the area designated as a slum or blighted, document the conditions
which qualied it under the denition in §255.1(a)(14) of this title (re-
lating to General Provisions), and the way in which the assisted activ-
ity addressed one or more of the conditions which qualied the area as
slum or blighted.
§255.8. Regional Review Committees.
(a) Composition. There is a regional review committee in each
of the 24 state planning regions. Each committee consists of at least
12 members appointed by the governor. Composition of each regional
committee reects geographic diversity within the region, difference
in population among eligible localities, and types of government (gen-
eral law cities, home rule cities, and counties). The chairperson of the
committee is also appointed by the governor. Members of the commit-
tee serve two-year terms. An individual may not serve as a member
of a regional review committee while serving as a member of the State
Community Development Review Committee.
(b) Role. Each regional review committee reviews and scores
all applications submitted from within its region under the commu-
nity development fund. Each regional review committee may review
and comment on other TxCDBG [TCDP] applications. Each regional
review committee sends its scores and comments to the Ofce. Re-
gional review committees may elect to utilize staff of regional planning
commissions to assist with project review responsibilities except when
staff of the regional planning commission intend to prepare TxCDBG
[TCDP] applications for the current funding cycle or when staff of the
regional planning commission intend to administer TxCDBG [TCDP]
projects that could receive TxCDBG [TCDP] funding under the cur-
rent funding cycle. When staff of the regional planning commissions
cannot assist with project review responsibilities, the Ofce staff may
provide the assistance.
(c) General requirements. In the performance of its responsi-
bilities, each regional review committee shall comply with all federal
and state laws and regulations relating to the administration of commu-
nity development block grant nonentitlement area funds including, but
not limited to, requirements of this subchapter, the scoring procedures
specied in the current Regional Review Committee Guidebook, and
the procedures established by the regional review committee under the
TxCDBG [TCDP].
(1) Meetings. Each meeting held by a regional review
committee shall conform to the following requirements.
(A) The regional review committee shall notify each el-
igible unit of general local government within the regional review com-
mittee’s state planning region, in writing, of the date, time and location
of its organizational meeting at least ve days prior to the meeting.
The regional review committee shall notify each applicant within its
region, in writing, of the date, time and location of its scoring meeting
at least ve days prior to the meeting. The notices must be in the format
specied by the Ofce in the most recent Regional Review Committee
Guidebook. The notices must also be published in a regional newspa-
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per at least three days prior to the meeting. Articles published in such
newspapers which satisfy the content and timing requirements of this
subparagraph will be accepted by the Ofce in lieu of publication of
notices. The regional review committee must determine at its organi-
zational meeting whether it will have a housing set-aside and include
the decision and amount of housing set-aside in the regional review
committee scoring guidelines.
(B) Each applicant shall be provided with the opportu-
nity to make a presentation to the regional review committee at its scor-
ing meeting.
(C) The order of the presentations shall be randomly se-
lected by the regional review committee
(D) All discussions, deliberations and votes shall be
made in public except for items which would be specically exempted
under the Texas Open Meetings Act. The scoring of applications must
occur at the same meeting of the regional review committee at which
the presentations by applicants are made.
(E) A quorum of a simple majority of the current mem-
bers of the regional review committee, rounded to the nearest whole
number, shall be present. Any actions taken by a regional review com-
mittee in which a quorum was not present shall be voidable, provided
however, that if a conict of interest situation has required a regional
review committee member to excuse himself, thus dropping the num-
ber of participating members below the simple majority requirement,
a quorum shall have been considered present.
(2) Conicts of interest. No member of a regional review
committee shall vote on an application if the member is on the govern-
ing body of the applicant or in cases where that member has a personal
or pecuniary interest as dened under state law. A county judge or
county commissioner may not score an application from an incorpo-
rated city within the county, unless specically authorized by the re-
gional review committee. A regional review committee member may
not discuss any application, including the scoring of any application
that the member is allowed to score, with any person that may bene-
t from an award of TxCDBG [TCDP] funds to such application. If a
regional review committee member discusses an application with any
person that may benet from an award of TxCDBG [TCDP] funds to
such application, the regional review committee member shall abstain
from the scoring of that application.
(3) Voting. Only appointed members of a regional review
committee may vote on an action of the regional review committee.
A regional review committee member may designate an alternate to
participate in the member’s absence. Each regional review committee
shall retain all ballots or other voting records used by its members.
Such records shall be maintained in an accessible location and be made
available for inspection by the public for a period of one year. Each
member of a regional review committee shall score each application
individually and shall sign each of his or her ballots and other voting
records or scoring sheets. The high and low scores are eliminated and
the average of the remaining individual scores is the regional review
committee’s score on each scoring factor. Consensus scoring is not
permitted.
(4) Scoring procedures. Each regional review committee
(RRC) must submit its scoring procedures to the Ofce for approval
before the procedures are disseminated to all eligible applicants in its
region. The committee must establish, as part of the organizational
meeting, a scoring methodology for each of the selection factors listed
under Local Effort and Merits of the Project consistent with HUD reg-
ulations, as determined by TXCDBG. The scoring procedure must pre-
scribe the method of documenting the committee member’s score. The
RRC may:
(A) further subdivide the broad selection factors/cate-
gories into smaller categories/increments and provide additional detail
in the RRC scoring for the Local Effort and Merits of the Project;
(B) select certain "Key questions/Considerations/Fac-
tors" that can be used to evaluate the broad selection factor/category
and develop a specic number of scoring ranges, including a scoring
range for Yes/No answers; or
(C) a combination of A and B, which includes a subdi-
vision of the categories into smaller increments and key questions/con-
siderations with specic scoring ranges. Factors selected must be un-
ambiguous in the method of scoring them. As part of the process, the
committee must retain documentation showing how each committee
member awarded points under this factor and provide a copy of this
documentation of the TXCDBG.
(d) Appeals. An applicant may appeal the actions of the re-
gional review committee established in its state planning region by fol-
lowing the procedures set forth in this subsection. The Ofce will with-
hold the running of computer scores on community development fund
applications for ve working days after the regional review commit-
tee’s scoring meeting or until all regional appeals, if any, have been
resolved, whichever is longer. A regional review committee must pro-
vide written notication of each appeal to all applicants in the region.
An applicant that is adversely affected by the action of its regional re-
view committee on an appeal, may appeal that action in accordance
with the procedures specied in this subsection.
(1) An applicant shall notify its regional review committee,
in writing, of an alleged violation of regional review committee proce-
dures committed by the regional review committee within ve working
days after the date of the regional review committee meeting which is
the subject of the appeal. The applicant shall also send a copy of the
appeal to the Ofce. All appeals must be based on a specically iden-
tied violation of regional review committee procedures.
(2) Within 10 working days after the receipt of an appeal,
the regional review committee shall notify all the applicants within
its region that the regional review committee will reconvene to hear
the appeal. If a quorum of the regional review committee agrees that
the alleged procedural violation occurred, the regional review commit-
tee shall sustain the appeal, make appropriate adjustments to regional
scores, and notify the Ofce. If a quorum of the regional review com-
mittee votes to deny the appeal, the regional review committee shall
provide all applicants in the region and the Ofce with a written state-
ment of the basis of its denial.
(3) If the appeal is resolved, the Ofce runs the computer
scores and provides funding recommendations to the state review com-
mittee.
(4) If the appeal is not resolved, the Ofce prepares an ap-
peal le for the state review committee. The le includes:
(A) the appeal;
(B) the response of the regional review committee;
(C) Ofce staff reports; and
(D) comments of other interested parties.
(5) The state review committee shall make one of the fol-
lowing recommendations to the executive director of the Ofce:
(A) sustain the appeal and suggest corrective actions; or
(B) reject the appeal and sustain the regional scores.
§255.9. Colonia Fund.
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(a) General provisions. This fund covers the payment of as-
sessments, access fees, and capital recovery fees for low and moderate
income persons for eligible water and sewer improvements projects, all
other program eligible activities, eligible planning activities projects,
and the establishment of colonia self-help centers to serve severely dis-
tressed unincorporated areas of counties which meet the denition of a
colonia under this fund. A colonia is dened as: any identiable unin-
corporated community that is determined to be a colonia on the basis
of objective criteria, including lack of potable water supply, lack of ad-
equate sewage systems, and lack of decent, safe, and sanitary housing;
and was in existence as a colonia prior to November 28, 1990. For an
eligible county to submit an application on behalf of eligible colonia
areas, the colonia areas must be within 150 miles of the Texas-Mex-
ico border region, except that any county that is part of a standard
metropolitan statistical area with a population exceeding one million
is not eligible under this fund.
(1) An applicant may not submit an application under this
fund and also under any other TxCDBG [TCDP] fund category at the
same time if the proposed activity under each application is the same
or substantially similar.
(2) In addition to the threshold requirements of §255.1(h)
and §255.1(n) of this title (relating to General Provisions), in order
to be eligible to apply for colonia funds, an applicant must document
that at least 51% of the persons who would directly benet from the
implementation of each activity proposed in the application are of low
to moderate income.
(3) Eligibility for the Ofce’s colonia economically dis-
tressed areas program EDAP fund (colonia EDAP fund) is limited to
counties, and nonentitlement cities (that meet other eligibility require-
ments including the geographic requirements of the Colonia Fund),lo-
cated in those counties, that are eligible under the TxCDBG [TCDP]
Colonia Fund and Texas Water Development Board’s EDAP. Eligible
colonia EDAP fund projects shall be located in unincorporated colo-
nias and in eligible cities that annexed the eligible colonia where im-
provements are to be made within ve years after the effective date
of the annexation, or are in the process of annexing the colonia where
improvements are to be made. A colonia EDAP fund application can-
not be submitted until the construction of the Texas Water Develop-
ment Board’s Economically Distressed Areas Program nanced water
or sewer system begins.
(4) In accordance with Subchapter Z, Chapter 43, Section
43.905 of the Local Government Code, eligible colonia areas annexed
by municipalities on or after September 1, 1999, remain eligible for
ve years after the effective date of the annexation to receive any form
of assistance for which the colonia would be eligible if the annexation
had not occurred. A nonentitlement city located in a county that is
eligible under the TxCDBG [TCDP] Colonia Fund and Texas Water
Development Board’s Economically Distressed Areas Program that has
annexed a colonia area is an eligible applicant for the Ofce’s colonia
EDAP fund. However, an application for TxCDBG [TCDP] colonia
construction fund or colonia planning fund assistance for a colonia area
annexed by a municipality on or after September 1, 1999, may only be
submitted by the county where the annexed colonia area is located.
(b) Eligible activities. The only eligible activities under the
colonia fund are:
(1) the payment of assessments (including any charge
made as a condition of obtaining access) levied against properties
owned and occupied by persons of low and moderate income to
recover the capital cost for a public water and/or sewer improvement;
(2) payment of the cost of planning community develop-
ment (including water and sewage facilities) and housing activities;
costs for the provision of information and technical assistance to resi-
dents of the area in which the activities are located and to appropriate
nonprot organizations and public agencies acting on behalf of the res-
idents; and costs for preliminary surveys and analyses of market needs,
preliminary site engineering and architectural services, site options, ap-
plications, mortgage commitments, legal services, and obtaining con-
struction loans;
(3) other activities eligible under the Housing and Commu-
nity Development Act of 1974, §105, as amended, designed to meet the
needs of residents of colonias;
(4) the establishment of colonia self-help centers and ac-
tivities conducted by colonia self-help centers in accordance with the
provisions of Chapter 2306, Subchapter Z, of the Government Code.
(5) For the Ofce’s colonia EDAP fund, eligible activities
are limited to those that provide assistance to low and moderate in-
come colonia residents that cannot afford the costs associated with
connections and service to water or sewer systems funded through
the Texas Water Development Board’s Economically Distressed Areas
Program. The eligible activities are water distribution lines connecting
to water lines installed through the Texas Water Development Board’s
Economically Distressed Areas Program (when approved by the Tx-
CDBG [TCDP]), sewer collection lines connecting to sewer lines in-
stalled through the Texas Water Development Board’s Economically
Distressed Areas Program (when approved by the TxCDBG [TCDP]),
water or sewer connection fees, water or sewer taps, water meters, wa-
ter or sewer yard service lines, plumbing improvements associated with
the provision of water or sewer service to an occupied housing unit,
water or sewer house service connections, reasonable associated ad-
ministrative costs, and reasonable associated engineering costs.
(c) Types of applications. Eligible applicants may submit one
application for the colonia construction fund and the colonia planning
fund. Eligible applicants may submit one application for the colonia
EDAP fund, unless the TxCDBG [TCDP] has an excess amount of
colonia EDAP funds available in which case an eligible applicant could
submit more than one application for the colonia EDAP fund. Eligible
planning activities cannot be included in an application for the colonia
construction fund. Two separate fund categories are available under the
colonia planning fund. The colonia area planning fund is available for
eligible planning activities that are targeted to selected colonia areas.
The colonia comprehensive planning fund is available for countywide
comprehensive planning activities that include an assessment and pro-
les of a county’s colonia areas. Separate competitions are held for the
colonia area planning fund and colonia comprehensive planning fund
allocations. A county that has previously received a colonia compre-
hensive planning fund grant award from the Ofce may not submit an-
other application for colonia comprehensive planning fund assistance.
For a county to be eligible to submit an application for the colonia area
planning fund, the county must have previously completed a colonia
comprehensive plan that prioritizes problems and colonias for future
action. The colonia or colonias included in the colonia area planning
fund application must be colonias that were included in the colonia
comprehensive plan.
(d) Funding cycle. The colonia construction fund is allocated
to eligible county applicants on a biennial basis for the 2007 [2005] and
2008 [2006] program years pursuant to a competition held for the 2007
[2005] program year applicants. The colonia planning fund is allocated
on an annual basis to eligible county applicants through competitions
conducted during the program year. Applications for funding must be
received by the Ofce by the dates and times specied in the most re-
cent application guide for each separate colonia fund category. The
colonia self-help centers fund is allocated on an annual basis to coun-
ties included in Subchapter Z, Chapter 2306, §2306.582, Government
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Code, and/or counties designated as economically distressed areas un-
der Chapter 17, Water Code. The colonia EDAP fund is allocated on
an annual basis and the funds are distributed on an as-needed basis.
(e) Selection procedures.
(1) On or before the application deadline, each eligible
county may submit one application for the colonia construction fund,
for colonia comprehensive planning, and for colonia area planning.
Eligible applicants for the colonia EDAP fund may submit one appli-
cation after construction begins on the water or sewer system nanced
by the Texas Water Development Board’s Economically Distressed
Areas Program.
(2) Upon receipt of an application, the Ofce staff performs
an initial review to determine whether the application is complete and
whether all proposed activities are eligible for funding. The results
of this initial review are provided to the applicant. If not subject to
disqualication, the applicant may correct any deciencies identied
within ten calendar days of the date of the staff’s notication.
(3) Each regional review committee may, at its option,
review and comment on a colonia fund proposal from a jurisdiction
within its state planning region. These comments will become part
of the application le, provided such comments are received by the
Ofce prior to scoring of the applications.
(4) The Ofce then scores the colonia construction fund
and colonia planning fund applications to determine rankings. Scores
on the selection factors are derived from standardized data from the
Census Bureau, other federal or state sources, and from information
provided by the applicant. For colonia EDAP fund applications, the
Ofce evaluates information in each application and other factors be-
fore the completion of a nal technical review of each application.
(5) Following a nal technical review, the Ofce staff
presents the funding recommendations for the 2007 [2005] and 2008
[2006] colonia construction fund and the 2007 [2005] colonia planning
fund to the executive director of the Ofce.
(6) The executive director of the Ofce reviews the 2007
[2005] nal recommendations and except for awards exceeding
$300,000 announces the contract awards. Awards exceeding $300,000
are submitted to the Executive Committee for approval.
(7) Upon announcement of the 2007 [2005] contract
awards, the Ofce staff works with recipients to execute the contract
agreements. While the award must be based on the information
provided in the application, the Ofce may negotiate any element of
the contract with the recipient as long as the contract amount is not
increased and the level of benets described in the application is not
decreased. The level of benets may be negotiated only when the
project is partially funded.
(8) When the 2008 [2006] program year TxCDBG [TCDP]
allocation becomes available, the executive director of the Ofce re-
views the 2008 [2006] program year colonia construction fund nal
recommendations for project awards and except for awards exceeding
$300,000 announces the contract awards. Awards exceeding $300,000
are submitted to the Executive Committee for approval.
(9) Upon announcement of the 2008 [2006] program year
colonia construction fund contract awards, the Ofce staff works with
recipients to execute the contract agreements. While the award must
be based on the information provided in the application, the Ofce may
negotiate any element of the contract with the recipient as long as the
contract amount is not increased and the level of benets described in
the application is not decreased. The level of benets may be negoti-
ated only when the project is partially funded with the remainder of the
target allocation within a region.
(f) Selection criteria (colonia construction fund). The follow-
ing is an outline of the selection criteria used by the Ofce for scoring
colonia construction fund applications. For the 2007 [2005] and 2008
program years [year], four hundred thirty points are available.
(1) Community distress (total--35 [40] points). All com-
munity distress factor scores are based on the unincorporated popula-
tion of the applicant. An applicant that has 125% or more of the average
of all applicants in the competition of the rate on any community dis-
tress factor, except per capita income, receives the maximum number
of points available for that factor. An applicant with less than 125% of
the average of all applicants in the competition on a factor will receive
a proportionate share of the maximum points available for that factor.
An applicant that has 75% or less of the average of all applicants in the
competition on the per capita income factor will receive the maximum
number of points available for that factor. An applicant with greater
than 75% of the average of all applicants in the competition on the per
capita income factor will receive a proportionate share of the maximum
points available for that factor.
(A) Percentage of persons living in poverty--15
(B) Per capita income--10 [15]
(C) Percentage of housing units without complete
plumbing--5 [10]
(D) Unemployment rate--5
(2) Benet to low and moderate income persons (total--30
points). A formula is used to determine the percentage of TxCDBG
[TCDP] funds beneting low to moderate income persons. The per-
centage of low to moderate income persons beneting from each con-
struction, acquisition, and engineering activity is multiplied by the Tx-
CDBG [TCDP] funds requested for each corresponding construction,
acquisition, and engineering activity. Those calculations determine the
amount of TxCDBG [TCDP] beneting low to moderate income per-
son for each of those activities. Then, the funds beneting low to mod-
erate income persons for each of those activities are added together and
divided by the TxCDBG [TCDP] funds requested minus the TxCDBG
[TCDP] funds requested for administration to determine the percentage
of TxCDBG [TCDP] funds beneting low to moderate income persons.
Points are then awarded in accordance with the following scale:
(A) 100% to 90% of funds beneting [benetting] low
to moderate income persons--30
(B) 89.99% to 80% of funds beneting [benetting] low
to moderate income persons--25
(C) 79.99% to 70% of funds beneting [benetting] low
to moderate income persons--20
(D) 69.99% to 60% of funds beneting [benetting]
low to moderate income persons--15
(E) Below 60% of funds beneting [benetting] low to
moderate income persons--5
(3) Project priorities (total--195 points) When necessary, a
weighted average is used to assign scores to applications which in-
clude activities in the different project priority scoring levels. Using
as a base gure the TxCDBG [TCDP] funds requested minus the Tx-
CDBG [TCDP] funds requested for engineering and administration, a
percentage of the total TxCDBG [TCDP] construction dollars for each
activity is calculated. The percentage of the total TxCDBG [TCDP]
construction dollars for each activity is then multiplied by the appro-
priate project priorities point level. The sum of the calculations de-
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termines the composite project priorities score. The different project
priority scoring levels are:
(A) activities (service lines, service connections, and/or
plumbing improvements) providing access to water and/or sewer sys-
tems funded through the Texas Water Development Board Economi-
cally Distressed Area program--195
(B) rst time public water service activities (including
yard service lines)--145 points
(C) rst time public sewer service activities (including
yard service lines)--145 points
(D) installation of approved residential on-site waste-
water disposal systems for providing rst time service --145 points
(E) installation of approved residential on-site waste-
water disposal systems for failing systems that cause health issues -
140 points
(F) [(E)] housing activities--140 points
(G) [(F)] rst time water and/or sewer service through
a privately-owned for prot utility--135 points
(H) [(G)] expansion or improvement of existing water
and/or sewer service-- 120 points [110]
(I) [(H)] street paving and drainage activities--75 points
(J) [(I)] all other eligible activities--20 points
(4) Matching funds (total--20 points). An applicant’s
matching share may consist of one or more of the following contribu-
tions: cash; in-kind services or equipment use; materials or supplies;
or land. An applicant’s match is considered only if the contributions
are used in the same target areas for activities directly related to the
activities proposed in its application; if the applicant demonstrates
that its matching share has been specically designated for use in the
activities proposed in its application; and if the applicant has used an
acceptable and reasonable method of valuation. The population cate-
gory under which county applications are scored is dependent upon the
project type and the beneciary population served. If the project is for
activities in the unincorporated area of the county with a target area of
beneciaries, the population category is based on the unincorporated
residents for the entire county. For county applications addressing
water and sewer improvements in unincorporated areas, the population
category is based on the actual number of beneciaries to be served by
the project activities. The population category under which multi-ju-
risdiction applications are scored is based on the combined populations
of the applicants according to the 2000 Census. Applications that
include a housing rehabilitation and/or affordable new permanent
housing activity for low- and moderate-income persons as a part of a
multi-activity application do not have to provide any matching funds
for the housing activity. This exception is for housing activities only.
The TxCDBG [TCDP] does not consider sewer or water service lines
and connections as housing activities. The TxCDBG [TCDP] also does
not consider on-site wastewater disposal systems as housing activities.
Demolition/clearance and code enforcement, when done in the same
target area in conjunction with a housing rehabilitation activity, is
counted as part of the housing activity. When demolition/clearance
and code enforcement are proposed activities, but are not part of a
housing rehabilitation activity, then the demolition/clearance and code
enforcement are not considered as housing activities. Any additional
activities, other than related housing activities, are scored based on the
percentage of match provided for the additional activities.
(A) Applicants with populations equal to or less than
1,500 according to the 2000 census:
(i) match equal to or greater than 5.0% of grant re-
quest--20;
(ii) match at least 2.0% but less than 5.0% of grant
request--10;
(iii) match less than 2.0% of grant request--0.
(B) Applicants with populations equal to or less than
3,000 but over 1,500 according to the 2000 census:
(i) match equal to or greater than 10% of grant re-
quest--20;
(ii) match at least 2.5% but less than 10% of grant
request--10;
(iii) match less than 2.5% of grant request--0.
(C) Applicants with populations equal to or less than
5,000 but over 3,000 according to the 2000 census:
(i) match equal to or greater than 15% of grant re-
quest--20;
(ii) match at least 3.5% but less than 15% of grant
request--10;
(iii) match less than 3.5% of grant request--0.
(D) Applicants with populations over 5,000 according
to the 2000 census:
(i) match equal to or greater than 20% of grant re-
quest--20;
(ii) match at least 5.0% but less than 20% of grant
request--10;
(iii) match less than 5.0% of grant request--0.
(5) Project design (total--140 [135] points). Each applica-
tion is scored based on how the proposed project resolves the identied
need and the severity of need within the applying jurisdiction. A more
detailed description on the assignment of points under the project de-
sign scoring is included in the application guide for this fund and in
paragraph (6) of this subsection. Each application is scored by a com-
mittee composed of TxCDBG [TCDP] staff using the following infor-
mation submitted in the application:
(A) the severity of need within the colonia area(s) and
how the proposed project resolves the identied need (additional con-
sideration is given to water activities addressing impacts from drought
conditions);
(B) the TxCDBG [TCDP] cost per low to moderate in-
come beneciary;
(C) the applicant’s past efforts, especially the appli-
cant’s most recent efforts, to address water, sewer, and housing needs
in colonia areas through applications submitted under the TxCDBG
[TCDP] community development fund or through community devel-
opment block grant entitlement funds;
(D) the projected water and/or sewer rates after comple-
tion of the project based on 3,000 gallons, 5,000 gallons, and 10,000
gallons of usage;
(E) the ability of the applicant to utilize the grant funds
in a timely manner;
(F) the availability of grant funds to the applicant for
project nancing from other sources;
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(G) whether the applicant, or the service provider, has
waived the payment of water or sewer service assessments, capital re-
covery fees, and other access fees for the proposed low and moderate
income project beneciaries;
(H) whether the applicant’s proposed use of TxCDBG
[TCDP] funds is to provide water or sewer connections/yardlines
and/or plumbing improvements that provide access to water/sewer
systems nanced through the Texas Water Development Board Eco-
nomically Distressed Areas Program;
(I) whether the applicant has already met its basic water
and wastewater needs if the application is for activities other than water
or wastewater; and
(J) whether the project has provided for future funding
necessary to sustain the project.
(K) whether the applicant has provided any local
matching funds for administrative, engineering, or construction activ-
ities.
(L) the applicant’s past performance on previously
awarded TXCDBG contracts.
(M) proximity of project site to entitlement cities or
metropolitan statistical areas.
(6) Project design scoring guidelines. Project design
scores are assigned by Ofce staff using guidelines that rst consider
the severity of the need for each application activity and how the
project resolves the need described in the application. The severity of
need and resolution of the need determine the maximum project design
score that can be assigned to an application. After the maximum
project design score has been established, points are then deducted
from this maximum score through the evaluation of the other project
design evaluation factors until the maximum score and the point de-
ductions from that maximum score determine the nal assigned project
design score. When necessary, a weighted average is used to set the
maximum project design score to applications that include activities in
the different severity of the need/project resolution maximum scoring
levels. Using as a base gure the TxCDBG [TCDP] funds requested
minus the TxCDBG [TCDP] funds requested for engineering and
administration, a percentage of the total TxCDBG [TCDP] construc-
tion dollars for each activity is calculated. The percentage of the
total TxCDBG [TCDP] construction dollars for each activity is then
multiplied by the appropriate maximum project design point level.
The sum of the calculations determines the maximum project design
score that the applicant can be assigned before points are deducted
based on the evaluation of the other project design factors.
(A) Maximum project design score that can be assigned
based on the severity of the need and resolution of the problem.
(i) Activities providing rst-time publicsewer ser-
vice to the area--maximum score 140 [135] points.
(ii) Activities providing rst-time publicwater ser-
vice to the area--maximum score 140 [135] points.
(iii) Installation of approved residential on-site
wastewater disposal systems providing rst-time sewer service--max-
imum score 140 [135] points.
(iv) installation of approved residential on-site
wastewater disposal systems for failing systems that cause health
issues--maximum score 130 points.
(v) [(iv)] Housing rehabilitation and eligible new
housing construction--maximum score 130 points.
(vi) [(v)] Water activities addressing and resolving
water supply shortage from drought conditions--maximum score 130
points.
(vii) [(vi)] Water or sewer activities expanding or
improving existing water or sewer system--maximum score 125 [120]
points.
(viii) [(vii)] Street paving activities providing rst
time surface pavement to the area--maximum score 100 points.
(ix) [(viii)] Installation of designed drainage struc-
tures providing rst time designed drainage system to the area--maxi-
mum score 100 points.
(x) [(ix)] Reconstruction of streets with existing sur-
face pavement--maximum score 90 points.
(xi) [(x)] Installation of improvements or drainage
structures to a designed drainage system--maximum score 90 points.
(xii) [(xi)] All other eligible activities--maximum
score 80 points.
(B) TxCDBG [TCDP] cost per low to moderate income
beneciary. The total amount of TxCDBG [TCDP] funds requested
by the applicant is divided by the total number of low to moderate
income persons benetting from the application activities to determine
the TxCDBG [TCDP] cost per beneciary.
(i) Cost per low to moderate income beneciary is
equal to or less than $2,000. Deduct zero points from the set maximum
project design score.
(ii) Cost per low to moderate income beneciary is
greater than $2,000 but equal to or less than $4,000. Deduct 1 point
from the set maximum project design score.
(iii) Cost per low to moderate income beneciary is
greater than $4,000 but equal to or less than $6,000. Deduct 2 points
from the set maximum project design score.
(iv) Cost per low to moderate income beneciary is
greater than $6,000 but equal to or less than $8,000. Deduct 3 points
from the set maximum project design score.
(v) Cost per low to moderate income beneciary is
greater than $8,000 but equal to or less than $10,000. Deduct 4 points
from the set maximum project design score.
(vi) Cost per low to moderate income beneciary is
greater than $10,000. Deduct 5 points from the set maximum project
design score.
(C) The applicant’s past efforts, especially the appli-
cant’s most recent efforts, to address water, sewer, and housing needs
in colonia areas through applications submitted under the TxCDBG
[TCDP] community development fund or through community devel-
opment block grant entitlement funds.
(i) The nonentitlement county submitted an applica-
tion under the TxCDBG [TCDP] community development fund 2005
[2003]/2006 [2004] biennial competition that was not addressing wa-
ter, sewer, and housing needs in colonia areas. Deduct 3 points from
the set maximum project design score.
(ii) The nonentitlement county submitted an appli-
cation under the TxCDBG [TCDP] community development fund 2003
[2001]/2004 [2002] biennial competition that was not addressing wa-
ter, sewer, and housing needs in colonia areas. Deduct 3 points from
the set maximum project design score.
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(iii) The entitlement county did not use 2005 [2003]
CDBG entitlement funds to address water, sewer, and housing needs in
colonia areas. Deduct 3 points from the set maximum project design
score.
(iv) The entitlement county did not use 2004 [2002]
CDBG entitlement funds to address water, sewer, and housing needs in
colonia areas. Deduct 3 points from the set maximum project design
score.
(D) The projected water and/or sewer rates after com-
pletion of the project based on 3,000 gallons, 5,000 gallons, and 10,000
gallons of usage.
(i) The projected water and/or sewer rates may be
too high for the application beneciaries. Deduct 1 point from the set
maximum project design score.
(ii) The projected water and/or sewer rates are too
low to discourage water conservation by the application beneciaries.
Deduct 1 point from the set maximum project design score.
(E) The ability of the applicant to utilize the grant funds
in a timely manner.
(i) The application includes the acquisition of real
property, easements or rights-of-way. Deduct 1 point from the set max-
imum project design score.
(ii) The application includes matching funds that
have not been secured by the applicant. Deduct 1 point from the set
maximum project design score.
(iii) The proposed application target area is not lo-
cated in an area where a service provider already has the certicate of
convenience and necessity (CCN) needed to provide service to the ap-
plication beneciaries. Deduct 1 point from the set maximum project
design score.
(F) The availability of grant funds to the applicant for
project nancing from other sources. Grant funds for any activity in-
cluded in the application are available from another source. Deduct 1
point from the set maximum project design score.
(G) The applicant, or the service provider, has not
waived the payment of water or sewer service assessments, capital
recovery fees, and other access fees for the proposed low and moderate
income project beneciaries.
(i) Assessments and fees budgeted in the application
are equal to or less that $100 per low and moderate income household.
Deduct 2 points from the set maximum project design score.
(ii) Assessments and fees budgeted in the applica-
tion are greater than $100 but equal to or less that $200 per low and
moderate income household. Deduct 4 points from the set maximum
project design score.
(iii) Assessments and fees budgeted in the applica-
tion are greater than $200 but equal to or less that $300 per low and
moderate income household. Deduct 6 points from the set maximum
project design score.
(iv) Assessments and fees budgeted in the applica-
tion are greater than $300 but equal to or less that $500 per low and
moderate income household. Deduct 8 points from the set maximum
project design score.
(v) Assessments and fees budgeted in the applica-
tion are greater than $500 per low and moderate income household.
Deduct 10 points from the set maximum project design score.
(H) Applicant’s proposed use of TxCDBG [TCDP]
funds does not provide water or sewer connections/yardlines and/or
plumbing improvements that provide access to water/sewer systems
nanced through the Texas Water Development Board Economically
Distressed Areas Program. Deduct 2 points from the set maximum
project design score.
(I) The application is for activities other than water or
wastewater and the applicant has not already met its basic water and
wastewater needs. Deduct 3 points from the set maximum project de-
sign score,
(J) The applicant has not documented that future fund-
ing necessary to sustain the project is available. Deduct 3 points from
the set maximum project design score,
(7) Past performance. An applicant receives from zero to
ten (10) points based on the applicant’s past performance on previously
awarded TxCDBG [TCDP] contracts. The applicant’s score will pri-
marily be based on an assessment of the applicant’s performance on the
applicant’s two (2) most recent TxCDBG [TCDP] contracts that have
reached the end of the original contract period stipulated in the con-
tract. TxCDBG [TCDP] staff may also assess the applicant’s perfor-
mance on existing TxCDBG [TCDP] contracts that have not reached
the end of the original contract period. An applicant that has never
received a TxCDBG [TCDP] grant award will automatically receive
these points. TxCDBG [TCDP] staff will assess the applicant’s perfor-
mance on TxCDBG [TCDP] contracts up to the application deadline
date. The applicant’s performance on TxCDBG [TCDP] contracts after
the application deadline date will not be evaluated in this assessment.
The evaluation of an applicant’s past performance may [will] include,
but is not necessarily limited to the following:
(A) The applicant’s completion of the previous contract
activities within the original contract period. [Deduct 2 points from the
maximum past performance score for each occurrence where the ap-
plicant did not complete contract activities within the original contract
period (maximum of 4 points deducted from the maximum past perfor-
mance score).]
(B) The applicant’s submission of the required
close-out documents within the period prescribed for such submis-
sion. [Deduct 1 point from the maximum past performance score
for each occurrence where the applicant did not submit the required
close-out documents within the period prescribed for such submission
(maximum of 2 points deducted from the maximum past performance
score).]
(C) The applicant’s timely response to monitoring nd-
ings on previous TxCDBG [TCDP] contracts especially any instances
when the monitoring ndings included disallowed costs. [Deduct 1
point from the maximum past performance score for any occurrence
where the applicant did not provide a timely response to monitoring
ndings (maximum of 1 point deducted from the maximum past per-
formance score).]
(D) The applicant’s timely response to audit ndings on
previous TxCDBG [TCDP] contracts. [Deduct 1 point from the max-
imum past performance score for any occurrence where the applicant
did not provide a timely response to audit ndings (maximum of 1 point
deducted from the maximum past performance score).]
(E) The applicant’s submission of all contract reporting
requirements such as quarterly progress reports, certicates of expen-
ditures, and project completion reports. [Deduct 1 point from the max-
imum past performance score for each occurrence where the applicant
did not submit contract reporting documents (maximum of 2 points de-
ducted from the maximum past performance score).]
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(g) Selection criteria (colonia area planning fund). The fol-
lowing is an outline of the selection criteria used by the Ofce for scor-
ing applications for eligible planning activities under this fund. Three
hundred forty points are available.
(1) Community distress (total--up to 35 [40] points). All
community distress factor scores are based on the unincorporated pop-
ulation of the applicant. An applicant that has 125% or more of the
average of all applicants in the competition of the rate on any commu-
nity distress factor, except per capita income, receives the maximum
number of points available for that factor. An applicant with less than
125% of the average of all applicants in the competition on a factor
will receive a proportionate share of the maximum points available for
that factor. An applicant that has 75% or less of the average of all ap-
plicants in the competition on the per capita income factor will receive
the maximum number of points available for that factor. An applicant
with greater than 75% of the average of all applicants in the competi-
tion on the per capita income factor will receive a proportionate share
of the maximum points available for that factor.
(A) Percentage of persons living in poverty--15 points
(B) Per capita income--10 points [15]
(C) Percentage of housing units without complete
plumbing--5 points [10]
(D) Unemployment Rate--5 points
(2) Benet to low and moderate income persons (total--30
points). Points are awarded based on the low and moderate income per-
centage for all of the colonia areas where project activities are located
according to the following scale:
(A) 100% to 90% of funds beneting [benetting] low
to moderate income persons--30
(B) 89.99% to 80% of funds beneting [benetting] low
to moderate income persons--25
(C) 79.99% to 70% of funds beneting [benetting] low
to moderate income persons--20
(D) 69.99% to 60% of funds beneting [benetting]
low to moderate income persons--15
(E) Below 60% of funds beneting [benetting] low to
moderate income persons--5
(3) Project design (total--255 [250] points). Each applica-
tion is scored based on how the proposed planning effort resolves the
identied need and the severity of need within the applying jurisdiction.
A colonia planning fund application must receive a minimum score for
the project design selection factor of at least 70 percent of the maxi-
mum number of points available under this factor to be considered for
funding. A more detailed description on the assignment of points un-
der the project design scoring is included in the application guide for
this fund. Each application is scored by TxCDBG [TCDP] staff using
the following information submitted in the application:
(A) the severity of need within the colonia area(s) (to-
tal--up to 60 points);
(i) Evidence of severity of need as described in orig-
inally received application (total--up to 10 points).
(ii) Primary need within all target area colonia(s)
generally as reported in originally received application (total--up to
20 points):
(I) all target area colonia(s) not platted (up to 20
points)
(II) all target area colonia(s) with no water (up to
20 points)
(III) all target area colonia(s) with no wastewater
(up to 20 points)
(IV) all or some target area colonia(s) are par-
tially platted or platted but not recorded (up to10 points)
(V) target area colonia(s) partial water (up to10
points)
(VI) target area colonia(s) partial sewer (up to10
points)
(iii) Population (total--10 points). The change in
county population from 1990 and 2000 is between:
(I) greater than 5% but less than or equal to 10%
(2 points)
(II) greater than 10% but less than or equal to
15% (4 points)
(III) greater than 15% but less than or equal to
20% (6 points)
(IV) greater than 20% but less than or equal to
25% (8 points)
(V) greater than 25% (10 points)
(iv) Needs are clearly identied in original applica-
tion by priority through a community needs assessment (total--up to 5
points).
(v) Evidence provided in the original application of
strong citizen input or known citizen involvement in addressing need
(total--up to 5 points).
(vi) Evidence provided in the original application of
effort to notify special groups to solicit information on severity of need
(total--up to 5 points).
(vii) Evidence provided in the original application
that the public hearings to solicit input on needs were performed as
described in the application guide (total--up to 5 points).
(B) how clearly the proposed planning effort removes
barriers to the provision of public facilities to the colonia area(s) and re-
sults in a strategy to resolve the identied needs (total--up to 60 points);
(i) Proposed planning efforts as described in the ap-
plication are clear, concise and reasonable (total--up to 15 points).
(ii) Proposed target area is clearly dened in the ap-
plication (total--up to 15 points).
(iii) Proposed planning efforts as described in the
application match the needs in the target area (total--up to 15 points).
(iv) Evidence in the application that the county is or-
ganized to implement the plan or would ensure that the plan is imple-
mented (total--up to 15 points).
(C) the planning activities proposed in the application
(total--up to 65 [60] points);
(i) The description of planning activity in the origi-
nal application:
(I) Describes eligible activities (total--up to 7 [6]
points).
(II) Describes understanding of plan process (to-
tal--up to 7 [6] points).
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(III) Addresses identied needs (total--up to 7
[6] points).
(IV) Appears to result in solution to problems
(total--up to 7 [6] points).
(V) Indicates a strategy that can be implemented
(total--7 [6] points).
(ii) Considering the applicant’s probable capability,
the Colonia Questionnaire in the original application indicates an at-
tempt to control problems and the original submission was complete
(total--up to10 points).
(iii) Applicant has indicated in the application that a
capital improvement programming process is routinely accomplished
or will be developed as part of the planning project (total--up to10
points).
(iv) Applicant’s responses to questions in the orig-
inally submitted application appear to indicate that the applicant will
produce a valid Capital Improvements Program that would draw on lo-
cal resources and other grant/loan programs (total--up to10 points).
(D) whether each proposed planning activity is con-
ducted on a colonia-wide basis (total--up to10 points). All proposed
activities will be conducted on a colonia-wide basis (up to10 points);
(E) the extent to which any previous planning efforts
for colonia areas have been accomplished (total--up to12 points). Ap-
plicant was a previous recipient of Colonia Planning Funds and some
implementation of previously funded activities or special or extenu-
ating circumstances prohibiting implementation exist. Points will be
awarded if applicant is not a previous recipient of a Colonia Planning
Fund award. Points will not be awarded if applicant did not imple-
ment previously funded activities and no special or extenuating cir-
cumstances prohibiting implementation exist;
(F) the TxCDBG [TCDP] cost per low to moderate in-
come beneciary;
(i) TxCDBG [TCDP] cost per low to moderate in-
come beneciary (total--15 points):
(I) the TxCDBG [TCDP] cost per low to moder-
ate income beneciary is at least 50 percent below the median cost per
beneciary of all eligible applicants (15 points); or
(II) the TxCDBG [TCDP] cost per low to mod-
erate income beneciary is at or below the median cost per beneciary
of all eligible applicants (10 points); or
(III) the TxCDBG [TCDP] cost per low to mod-
erate income beneciary is below 150 percent of the median cost per
beneciary of all eligible applicants (7 points); or
(IV) the TxCDBG [TCDP] cost per low to mod-
erate income beneciary is 150 percent or greater than the median cost
per beneciary of all eligible applicants (5 points).
(ii) Amount requested originally appears to be rea-
sonable and relates to the described needs with respect to the location
and characteristics of the proposed target area (up to 15 points).
(G) the availability of grant funds to the applicant for
project nancing from other sources (total--6 points) The area would
be eligible for funding under the Texas Water Development Board’s
Economically Distressed Areas Program (EDAP) or other programs as
described in the original application; and
(H) the applicant’s past performance on prior TxCDBG
[TCDP] contracts. An applicant can receive from zero to twelve
(12) points based on the applicant’s past performance on previously
awarded TxCDBG [TCDP] contracts. The applicant’s score will be
primarily based on our assessment of the applicant’s performance
on the applicant’s two (2) most recent TxCDBG [TCDP] contracts
that have reached the end of the original contract period stipulated in
the contract. The TxCDBG [TCDP] may also assess the applicant’s
performance on existing TxCDBG [TCDP] contracts that have not
reached the end of the original contract period. Applicants that have
never received a TxCDBG [TCDP] grant award will automatically
receive these points. The TxCDBG [TCDP] will assess the applicant’s
performance on TxCDBG [TCDP] contracts up to the application
deadline date. The applicant’s performance after the application dead-
line date will not be evaluated in this assessment. The evaluation of an
applicant’s past performance may [will] include, but is not necessarily
limited to the following:
(i) The applicant’s completion of the previous con-
tract activities within the original contract period (up to 3 points).
(ii) The applicant’s submission of the required
close-out documents within the period prescribed for such submission
(up to 3 points).
(iii) The applicant’s timely response to monitoring
ndings on previous TxCDBG [TCDP] contracts especially any in-
stances when the monitoring ndings included disallowed costs (up to
3 points).
(iv) The applicant’s timely response to audit ndings
on previous TxCDBG [TCDP] contracts (up to 3 points).
(4) Matching funds (total--20 points). The population cat-
egory under which county applications are scored is based on the actual
number of beneciaries to be served by the colonia planning activities.
(A) Applicants with populations equal to or less than
1,500 according to the 2000 census:
(i) match equal to or greater than 5.0% of grant re-
quest--20;
(ii) match at least 2.0% but less than 5.0% of grant
request--10;
(iii) match less than 2.0% of grant request--0.
(B) Applicants with populations equal to or less than
3,000 but over 1,500 according to the 2000 census:
(i) match equal to or greater than 10% of grant re-
quest--20;
(ii) match at least 2.5% but less than 10% of grant
request--10;
(iii) match less than 2.5% of grant request--0.
(C) Applicants with populations equal to or less than
5,000 but over 3,000 according to the 2000 census:
(i) match equal to or greater than 15% of grant re-
quest--20;
(ii) match at least 3.5% but less than 15% of grant
request--10;
(iii) match less than 3.5% of grant request--0.
(D) Applicants with populations over 5,000 according
to the 2000 census:
(i) match equal to or greater than 20% of grant re-
quest--20;
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(ii) match at least 5.0% but less than 20% of grant
request--10;
(iii) match less than 5.0% of grant request--0.
(h) Selection criteria (colonia comprehensive planning fund).
The following is an outline of the selection criteria used by the Ofce
for scoring applications for eligible planning activities under this fund.
Two hundred points are available.
(1) Community distress (total--25 points). All community
distress factor scores are based on the unincorporated population of
the applicant. An applicant that has 125% or more of the average of all
applicants in the competition of the rate on any community distress fac-
tor, except per capita income, receives the maximum number of points
available for that factor. An applicant with less than 125% of the aver-
age of all applicants in the competition on a factor will receive a pro-
portionate share of the maximum points available for that factor. An
applicant that has 75% or less of the average of all applicants in the
competition on the per capita income factor will receive the maximum
number of points available for that factor. An applicant with greater
than 75% of the average of all applicants in the competition on the per
capita income factor will receive a proportionate share of the maximum
points available for that factor.
(A) Percentage of persons living in poverty--10 points
[15]
(B) Per capita income--5 points [10]
(C) Percentage of housing units without complete
plumbing--5 points
(D) Unemployment Rate--5 points
(2) Project design (total--175 points). A colonia planning
fund application must receive a minimum score for the project design
selection factor of at least 70 percent of the maximum number of points
available under this factor to be considered for funding. A more de-
tailed description on the assignment of points under the project design
scoring is included in the application guide for this fund. Each ap-
plication is scored by the Ofce staff using the following information
submitted in the application:
(A) the severity of need for the comprehensive colonia
planning effort and how effectively the proposed comprehensive plan-
ning effort will result in a useful assessment of colonia populations,
locations, infrastructure conditions, housing conditions, and the devel-
opment of short-term and long-term strategies to resolve the identied
needs (total--140 points);
(i) Evidence of severity of need as described in orig-
inally received application (total--10 points).
(ii) Population (total--10 points). The change in
county population from 1990 and 2000 is between:
(I) greater than 5% but less than or equal to 10%
(2 points).
(II) greater than 10% but less than or equal to
15% (4 points).
(III) greater than 15% but less than or equal to
20% (6 points).
(IV) greater than 20% but less than or equal to
25% (8 points).
(V) greater than 25% (10 points).
(iii) the county population in 2000 (total--10 points):
(I) the county population is at least 50 percent be-
low the median county population of all eligible applicants (10 points).
(II) the county population is at or below the me-
dian county population of all eligible applicants (7 points).
(III) the county population is below 150 percent
of the median county population of all eligible applicants (5 points).
(IV) the county population is 150 percent or
greater than the median county population of all eligible applicants (2
points).
(iv) Needs are clearly identied in original appli-
cation by priority through a community needs assessment (total--5
points);
(v) Evidence provided in the original application of
strong citizen input or known citizen involvement in addressing need
(total--5 points);
(vi) Evidence provided in the original application of
effort to notify special groups to solicit information on severity of need
(total--5 points);
(vii) Evidence provided in the original application
that the public hearings to solicit input on needs were performed as
described in the application guide (total--5 points);
(viii) Proposed planning efforts as described in the
application are clear, concise and reasonable (total--10 points).
(ix) Proposed planning efforts as described in the ap-
plication match the needs in the target area (total--25 points).
(x) Evidence in the application that the county is or-
ganized to implement the plan or would ensure that the plan is imple-
mented (total--20 points).
(xi) The description of planning activity in the orig-
inal application:
(I) Describes eligible activities (total--5 points).
(II) Describes understanding of plan process (to-
tal--5 points).
(III) Addresses identied needs (total--5 points).
(IV) Appears to result in solution to problems
(total--5 points).
(V) Indicates a strategy that can be implemented
(total--5 points).
(xii) Considering the applicant’s probable capabil-
ity, the Colonia Questionnaire in the original application indicates an
attempt to control problems and the original submission was complete
(total--10 points).
(B) the extent to which any previous planning efforts
for colonia areas have been implemented (total--10 points). Applicant
was a previous recipient of Colonia Planning Funds and some imple-
mentation of previously funded activities or special or extenuating cir-
cumstances prohibiting implementation exist. Points will be awarded if
applicant is not a previous recipient of a Colonia Planning Fund award.
Points will not be awarded if applicant did not implement previously
funded activities and no special or extenuating circumstances prohibit-
ing implementation existed;
(C) whether the applicant provides any local matching
funds for project activities. (total--13 points). The population category
under which county applications are scored is based on the actual num-
ber of beneciaries to be served by the colonia planning activities;
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(i) Applicants with populations equal to or less than
1,500 according to the 2000 census:
(I) match equal to or greater than 5.0% of grant
request--13;
(II) match at least 2.0% but less than 5.0% of
grant request--7;
(III) match less than 2.0% of grant request--0.
(ii) Applicants with populations equal to or less than
3,000 but over 1,500 according to the 2000 census:
(I) match equal to or greater than 10% of grant
request--13;
(II) match at least 2.5% but less than 10% of
grant request--7;
(III) match less than 2.5% of grant request--0.
(iii) Applicants with populations equal to or less
than 5,000 but over 3,000 according to the 2000 census:
(I) match equal to or greater than 15% of grant
request--13;
(II) match at least 3.5% but less than 15% of
grant request--7;
(III) match less than 3.5% of grant request--0.
(iv) Applicants with populations over 5,000 accord-
ing to the 2000 census:
(I) match equal to or greater than 20% of grant
request--13;
(II) match at least 5.0% but less than 20% of
grant request--7;
(III) match less than 5.0% of grant request--0;
and
(D) the applicant’s past performance on previously
awarded TxCDBG [TCDP] contracts. An applicant can receive from
zero to twelve (12) points based on the applicant’s past performance
on previously awarded TxCDBG [TCDP] contracts. The applicant’s
score will be primarily based on our assessment of the applicant’s
performance on the applicant’s two (2) most recent TxCDBG [TCDP]
contracts that have reached the end of the original contract period
stipulated in the contract. The TxCDBG [TCDP] may also assess the
applicant’s performance on existing TxCDBG [TCDP] contracts that
have not reached the end of the original contract period. Applicants
that have never received a TxCDBG [TCDP] grant award will au-
tomatically receive these points. The TxCDBG [TCDP] will assess
the applicant’s performance on TxCDBG [TCDP] contracts up to
the application deadline date. The applicant’s performance after the
application deadline date will not be evaluated in this assessment. The
evaluation of an applicant’s past performance will include, but is not
necessarily limited to the following:
(i) The applicant’s completion of the previous con-
tract activities within the original contract period (up to 3 points).
(ii) The applicant’s submission of the required
close-out documents within the period prescribed for such submission
(up to 3 points).
(iii) The applicant’s timely response to monitoring
ndings on previous TxCDBG [TCDP] contracts especially any in-
stances when the monitoring ndings included disallowed costs (up to
3 points).
(iv) The applicant’s timely response to audit ndings
on previous TxCDBG [TCDP] contracts (up to 3 points).
(i) Program guidelines (colonia self-help centers fund). The
colonia self-help centers fund is administered by the Texas Department
of Housing and Community Affairs (TDHCA) under an interagency
agreement with the Ofce. The following is an outline of the adminis-
trative requirements and eligible activities under this fund.
(1) The geographic area served by each colonia self-help
center shall be determined by the Ofce or by the TDHCA. Five colo-
nias located in each established colonia self-help center service area
shall be designated to receive concentrated attention from the center.
Each colonia self-help center shall set a goal to improve the living con-
ditions of the residents located in the colonias designated for concen-
trated attention within a two-year period set under the contract terms.
The Ofce and the TDHCA have the authority to make changes to the
colonias designated for this concentrated attention.
(2) The Ofce’s grant contract for each colonia self-help
center is awarded and executed with the county where the colonia self-
help center is located. Each county executes a subcontract agreement
with a non-prot community action agency or a public housing author-
ity.
(3) A colonia advisory committee is established and not
fewer than ve persons who are residents of colonias are selected from
the candidates submitted by local nonprot organizations and the com-
missioners court of a county where a self-help center is located. One
committee member shall be appointed to represent each of the counties
in which a colonia self-help center is located. Each committee mem-
ber must be a resident of a colonia located in the county the member
represents but may not be a board member, contractor, or employee of
or have any ownership interest in an entity that is awarded a contract
through the TxCDBG [TCDP]. The advisory committee shall advise
the Ofce and the TDHCA regarding:
(A) the needs of colonia residents;
(B) appropriate and effective programs that are pro-
posed or are operated through the centers; and
(C) activities that may be undertaken through the cen-
ters to better serve the needs of colonia residents.
(4) The purpose of each colonia self-help center is to as-
sist low income and very low income individuals and families living
in colonias located in the center’s designated service area to nance,
renance, construct, improve or maintain a safe, suitable home in the
designated service area or in another suitable area. Each self-help cen-
ter may serve low income and very low income individuals and families
by:
(A) providing assistance in obtaining loans or grants to
build a home;
(B) teaching construction skills necessary to repair or
build a home;
(C) providing model home plans;
(D) operating a program to rent or provide tools for
home construction and improvement for the benet of property owners
in colonias who are building or repairing a residence or installing
necessary residential infrastructure;
(E) helping to obtain, construct, assess, or improve the
service and utility infrastructure designed to service residences in a
colonia, including potable water, wastewater disposal, drainage, streets
and utilities;
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(F) surveying or platting residential property that an in-
dividual purchased without the benet of a legal survey, plat, or record;
(G) providing credit and debt counseling related to
home purchase and nance;
(H) applying for grants and loans to provide housing
and other needed community improvements;
(I) monthly programs to educate individuals and fami-
lies on their rights and responsibilities as property owners;
(J) providing other eligible services that the self-help
center, with the Ofce’s approval, determines are necessary to assist
colonia residents in improving their physical living conditions, includ-
ing help in obtaining suitable alternative housing outside of a colonia’s
area;
(K) providing assistance in obtaining loans or grants to
enable an individual or family to acquire fee simple title to property
that originally was purchased under a contract for a deed, contract for
sale, or other executory contract; and
(L) providing access to computers, the internet, and
computer training.
(5) A self-help center may not provide grants, nancing,
or mortgage loan services to purchase, build, rehabilitate, or nance
construction or improvements to a home in a colonia if water service
and suitable wastewater disposal are not available.
(j) Selection criteria (colonia EDAP fund). The following is an
outline of the application information evaluated by a committee com-
posed of the Ofce’s staff.
(1) The proposed use of the colonia EDAP funds includ-
ing the eligibility of the proposed activities and the effective use of the
funds to provide water or sewer connections/yard lines to water/sewer
systems funded through the Texas Water Development Board Econom-
ically Distressed Area Program.
(2) The ability of the applicant to utilize the grant funds in
a timely manner.
(3) The availability of grant funds to the applicant for
project nancing from other sources.
(4) The applicant’s past performance on previously
awarded TxCDBG [TCDP] contracts.
(5) Cost per beneciary.
(6) Proximity of project site to entitlement cities or
metropolitan statistical areas.
§255.10. Housing Fund.
(a) General provisions. Two separate fund categories are
available under the housing fund. The housing infrastructure fund is
available for public facilities and infrastructure improvements support-
ing the development and construction of single family and multifamily
low to moderate income housing. The housing infrastructure funds
may not be used for the actual construction cost of new housing.
The housing rehabilitation fund is available for the rehabilitation or
existing owner-occupied and renter-occupied housing units and, in
strictly limited circumstances, the construction of new housing that is
accessible to persons with disabilities. The housing rehabilitation fund
selection criteria places emphasis on housing activities that provide
accessible housing for persons with disabilities.
(1) An applicant may not submit an application under this
fund and also under any other TxCDBG [TCDP] fund category at the
same time if the proposed activity under each application is the same
or substantially similar.
(2) Each applicant must meet the threshold requirements of
§255.1(h) and §255.1(n) of this title (relating to General Provisions),
in order to be eligible to apply for housing fund assistance.
(3) In order to meet a national program objective under the
housing infrastructure fund, at least 51% of the housing units built in
conjunction with each housing infrastructure fund project must be oc-
cupied by low to moderate income persons. In the case of a rental
housing construction project, occupancy by low to moderate income
persons must be at affordable rents. TxCDBG [TCDP] funds can be
used to nance 100% of the eligible project costs when at least 51% of
the units are occupied by low to moderate income persons.
(4) There is only one type of housing infrastructure fund
project that may qualify for assistance when less than 51% of the units
will be occupied by low to moderate income persons. Eligible assis-
tance may also be provided to reduce the cost of new construction of a
multifamily non-elderly rental housing project. However, at least 20%
of the units must be occupied by persons of low to moderate income at
affordable rents. For this type of project, the maximum percentage of
TxCDBG [TCDP] funds available for the eligible project costs is equal
to the percentage of the project’s units that are occupied by persons of
low to moderate income at affordable rents.
(5) A housing rehabilitation fund applicant must document
that at least 51% of the persons who would directly benet from the
implementation of housing activities proposed in the application are
of low to moderate income. It is generally expected that 100% of the
persons beneting [benetting] from the housing activities will be low
to moderate income persons.
(b) Eligible activities (housing infrastructure fund). The only
eligible activities under the housing infrastructure fund are:
(1) The provision of public facilities improvements sup-
porting the development of the low to moderate income housing.
(2) Engineering costs associated with the public facilities
improvements.
(3) Administrative costs associated with the site clearance,
site improvements and public facilities improvements.
(4) Eligible projects must leverage public (local, state, or
federal) or private resources for the actual housing construction costs
and any other project costs that are not eligible for assistance under this
fund.
(c) Funding cycle (housing infrastructure fund). This fund is
allocated on an annual basis to eligible units of general local govern-
ment through a statewide competition. Applications for funding must
be received by the TxCDBG [TCDP] by the application deadline date
or dates specied in the application guide for this fund.
(d) Eligible activities (housing rehabilitation fund). Housing
units rehabilitated under this fund must be brought up to HUD Section
8 Existing Housing Quality Standards or local housing codes. The only
eligible activities under the housing rehabilitation fund are:
(1) Loan or deferred loan assistance for the rehabilitation
of owner-occupied or renter-occupied housing units that are inhabited
by persons with disabilities or that will be occupied by persons with
disabilities after completion of the housing unit rehabilitation. Reha-
bilitated housing units must include any improvements necessary to
make the housing unit accessible to persons with disabilities.
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(2) Loan or deferred loan assistance for the rehabilitation
of owner-occupied housing units that are not inhabited by persons with
disabilities.
(3) Loan or deferred loan assistance for the construction of
new housing units that include accessibility features for persons with
disabilities. Construction of new housing must be provided through an
eligible subrecipient such as a neighborhood-based non-prot organi-
zation or a non-prot organization serving the development needs of
the TxCDBG [TCDP]-eligible community. In this instance, the appli-
cant must provide documentation that conrms a need for a housing
unit or units, that are accessible to persons with disabilities; and that
there is no existing housing currently available in the applicant’s juris-
diction that can satisfy or meet the documented need.
(4) Soft costs associated with the delivery of the housing
program assistance including the preparation of work write-ups; re-
quired architectural or professional services that are directly attribut-
able to a particular housing unit; interim and nal inspections; and in-
spections for lead-based paint, asbestos, termites, and existing septic
systems.
(5) Administrative costs associated with the housing assis-
tance program.
(6) TxCDBG [TCDP] assistance for the hard costs of hous-
ing assistance is limited to no more than $25,000 per housing unit. The
cost of replacement housing can exceed this $25,000 limit.
(e) Funding cycle (housing rehabilitation fund). This fund is
allocated to eligible units of general local government on a biennial ba-
sis for the 2003 and 2004 program years pursuant to a statewide com-
petition held during the 2003 program year. Applications for funding
from the 2003 and 2004 program year allocations must be received by
the TxCDBG [TCDP] by the dates and times specied in the most re-
cent application guide for this fund.
(f) Selection procedures (housing rehabilitation fund).
(1) Each eligible local government may submit one appli-
cation for funding under the housing rehabilitation fund. Two copies
of the application must be submitted to the Ofce and at least one copy
of the application must be submitted to the applicant’s state planning
region.
(2) Upon receipt of an application, the Ofce staff performs
an initial review to determine whether the application is complete and
whether all proposed activities are eligible for funding. The results
of this initial review are provided to the applicant. If not subject to
disqualication, the applicant may correct any deciencies identied
by the Ofce staff in the timeframe stated in the notication.
(3) Each regional review committee may, at its option, re-
view and comment on an application from a local government within
its state planning region. These comments become part of the applica-
tion le, provided such comments are received by the Ofce prior to
nal review of an application.
(4) The Ofce then scores the housing rehabilitation fund
to determine rankings. Scores on the selection factors are derived
from standardized data from the Census Bureau, other federal or state
sources, and from information provided by the applicant.
(5) Following a nal technical review, the Ofce staff sub-
mits the 2003 program year and 2004 program year funding recom-
mendations to the executive director of the Ofce.
(6) The executive director of the Ofce reviews the 2003
program year funding recommendations for project awards and ex-
cept for awards exceeding $300,000 announces the contract awards.
Awards exceeding $300,000 are submitted to the Executive Commit-
tee for approval.
(7) Upon announcement of the 2003 program year contract
awards, the Ofce staff works with recipients to execute the contract
agreements. While the award must be based on the information pro-
vided in the application, the Ofce may negotiate any element of the
contract with the recipient as long as the contract amount is not in-
creased and the level of benets described in the application is not de-
creased. The level of benets may be negotiated only when the project
is partially funded.
(8) When the 2004 program year TxCDBG [TCDP] allo-
cation becomes available, the executive director of the Ofce reviews
the 2004 program year nal recommendations for project awards and
except for awards exceeding $300,000 announces the contract awards.
Awards exceeding $300,000 are submitted to the Executive Committee
for approval.
(9) Upon announcement of the 2004 program year contract
awards, the Ofce staff works with recipients to execute the contract
agreements. While the award must be based on the information pro-
vided in the application, the Ofce may negotiate any element of the
contract with the recipient as long as the contract amount is not in-
creased and the level of benets described in the application is not de-
creased. The level of benets may be negotiated only when the project
is partially funded with the remainder of the target allocation within a
region.
(g) Selection criteria (housing rehabilitation fund). The fol-
lowing is an outline of the selection criteria used by the Ofce for scor-
ing applications under this fund. Two hundred points are available.
(1) Community distress (total--25 points). All community
distress factor scores are based on the population of the applicant. For
counties, the population may include the unincorporated county pop-
ulation and the populations of any cities located in the county partici-
pating in the application.
(A) Percentage of persons living in poverty--15
(B) Per capita income--10
(2) Project design (total--175 points). Each application is
scored by a committee composed of the Ofce staff using the following
information submitted in the application:
(A) how the proposed project will resolve the identied
housing needs and the severity of the needs within the applicant’s ju-
risdiction;
(B) whether the application includes a commitment to
rehabilitate existing housing units addressing the needs of persons with
disabilities (applications that include housing activities providing ac-
cessible housing for persons with disabilities receive additional con-
sideration);
(C) whether the applicant provides any local matching
funds for the administration or service delivery soft costs activities; and
(D) the applicant’s past performance on previously
awarded TxCDBG [TCDP] contracts.
(h) Selection procedures (housing infrastructure fund).
(1) Each eligible local government may submit one appli-
cation for funding under the housing infrastructure fund. Two copies
of the application must be submitted to the Ofce and at least one copy
of the application must be submitted to the applicant’s state planning
region.
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(2) Upon receipt of an application, the Ofce staff review
the application to determine whether it is complete, if all proposed ac-
tivities are program eligible, and if the project is nancially feasible. If
not subject to disqualication, the applicant may correct any decien-
cies identied by the Ofce staff in the timeframe stated in the noti-
cation.
(3) After review by Ofce staff, each application is evalu-
ated by a team of reviewers. Reviewer’s scores are averaged for a nal
team score and applications recommended for funding are forwarded
to the executive director of the Ofce.
(4) The executive director of the Ofce reviews the funding
recommendations for project awards and except for awards exceeding
$300,000 announces the contract awards. Awards exceeding $300,000
are submitted to the Executive Committee for approval.
(5) Upon announcement of the contract awards, the Ofce
staff works with recipients to execute the contract agreements. While
the award must be based on the information provided in the application,
the Ofce may negotiate any element of the contract with the recipient
as long as the contract amount is not increased and the level of benets
described in the application is not decreased.
(i) 2003 program year selection criteria (housing infrastructure
fund). The following is an outline of the selection criteria used by the
Ofce for scoring 2003 program year applications under this fund. One
hundred seventy points are available.
(1) Financial feasibility (20 points).
(2) Market assessment (30 points).
(3) Affordable housing solutions (30 points).
(4) Organizational capacity (25 points).
(5) Program consideration (35 points).
(6) Project design (10 points).
(7) Community support (10 points).
(8) Rural project (10 points). Project is located in a com-
munity with a population of 10,000 persons or less.
(j) 2004 program year selection criteria (housing infrastructure
fund). Within the selection criteria described in paragraphs (1) through
(9) of this subsection, different factors may be evaluated for single fam-
ily projects and multi-family projects. These different selection criteria
factors will be described in the application guide for the program. The
following is an outline of the selection criteria used by the Ofce for
scoring 2004 program year applications under this fund. One hundred
seventy (170) points are available. Applications determined not to be
nancially feasible will be eliminated from funding consideration. Any
such application will not be reviewed any further and the applicant will
be notied that the application lacked sufcient nancial feasibility.
(1) Market assessment (60 points). The market assessment
will be scored based on housing market information, realtor infor-
mation, census data provided, public housing authority waiting lists,
project site information, and other information in the application.
(A) Documented market description. Maximum of 6
points for Single Family or Multi-Family.
(B) Documented analysis of market trends. Maximum
of 6 points for Single Family or Multi-Family.
(C) Evaluation and understanding of the local housing
needs. Maximum of 6 points for Single Family or Multi-Family.
(D) Ability of the market to absorb the proposed num-
ber of homes/units. Maximum of 6 points for Single Family or Multi-
Family.
(E) Project location in terms of commercial and social
services, and appropriateness and general appeal of site. Maximum of
6 points for Single Family or Multi-Family.
(F) An occupancy rate of 90 percent or higher exists in
the community where the housing project is located. Maximum of 6
points for Single Family or Multi-Family.
(G) New industry/businesses in the area have created
jobs that have increased the need for affordable housing. Maximum of
6 points for Single Family or Multi-Family.
(H) No existing TxCDBG [TCDP] funded Housing In-
frastructure project is located within 50 miles of the proposed project
site. Maximum of 6 points for Single Family or Multi-Family.
(I) The market assessment has been prepared by an in-
dependent party other than the locality’s staff or application preparer.
Maximum of 6 points for Single Family or Multi-Family.
(J) Other factors that demonstrate a need for additional
housing in the area such as an increase in the cost of housing, lack of
affordable housing, and major transportation changes. Maximum of 6
points for Single Family or Multi-Family.
(2) Affordable housing solutions (20 points).
(A) Degree that project includes housing located in sta-
ble neighborhoods for the targeted population. This is determined by
TxCDBG [TCDP] during its site visit assessment. Maximum of 5
points for Single Family or Multi-Family.
(B) Affordability of project to individuals with 80%,
60% or 50% area median family income. Maximum of 5 points for
Single Family or Multi-Family.
(i) Project encompasses units affordable to families
with 80 percent, 60 percent and 50 percent of area median family in-
come--5 points.
(ii) Project encompasses units affordable to families
with 80 percent and 60 percent of area median family income--3 points.
(iii) Project encompasses units affordable to fami-
lies with 80 percent of area median family income--1 point.
(C) Availability of down-payment and closing cost as-
sistance. Maximum of 5 points for Single Family.
(D) Availability of homebuyer counseling services.
Maximum of 5 points for Single Family.
(E) Support Services Plan of resident services available
to tenants. Maximum of 10 points for Multi-Family.
(3) Organizational capacity (15 points).
(A) Experience and capacity of the developer and ap-
plicant (in relation to the scale of the project). Maximum of 10 points
for Single Family or Multi-Family.
(B) Readiness to proceed. Score will consider nan-
cial commitments, evidence of zoning, options on land, and other evi-
dence that the project will not encounter delays upon receipt of program
funds. Maximum of 5 points for Single Family or Multi-Family.
(4) Program consideration and matching funds (20 points).
(A) Program Consideration. Maximum of 10 points for
Single Family or Multi-Family.
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(i) Descriptions of how proposed project will
resolve the identied need and the severity of the need within the
jurisdiction--up to 5 points.
(ii) Minimal displacement, relocation, site acquisi-
tion, and clearance costs--up to 1 points.
(iii) Adequacy of community infrastructure and ser-
vices in relation to the project site--up to 2 points.
(iv) Description of applicant’s other efforts to pro-
vide affordable housing in the community--up to 2 points.
(B) Financial commitment from local government (lo-
cal contribution). Maximum of 5 points for Single Family or Multi-
Family.
(i) Local government has provided a contribution in
the amount of 2 percent of the fund grant amount requested--5 points.
(ii) Local government has provided a contribution in
the amount of 1 percent of the fund grant amount requested--3 points.
(iii) Local government has not provided a contribu-
tion--0 points.
(C) Adequacy of community infrastructure in relation
to the project. Maximum of 5 points for Single Family or Multi-Family.
(5) Applicant has not received a previous housing infra-
structure fund contract (5 points).
(6) Project design (10 points). Maximum of 10 points for
Single Family or Multi-Family.
(A) Maximum of 5 points for creative housing designs
that incorporate cost-effectiveness, practicality, and security without
compromising comfort, attractiveness, and privacy, as well as a variety
of oor plans and elevations.
(B) Maximum of 2 points for housing units that incor-
porate energy efcient construction and appliances.
(C) Maximum of 2 points for projects that incorporate
a main entrance to the proposed subdivision that enhances the visual
appeal of the property.
(D) Maximum of 1 point for applications from gov-
erning bodies of communities designated as defense economic
readjustment zones over other eligible applications for TxCDBG
[TCDP] grants if at least fty percent (50%) of the grant will be
expended for the direct benet of the readjustment zone and the pur-
pose of the grant is to promote TxCDBG [TCDP]-eligible economic
development in the community or for TxCDBG [TCDP]-eligible
construction, improvement, extension, repair, or maintenance of
TxCDBG [TCDP]-eligible public facilities in the community.
(7) Community support (20 points).
(A) Community awareness of the project as demon-
strated by support letters and newspaper articles. Maximum of 10
points for Single Family or Multi-Family.
(B) Financial commitments from other sources (lever-
aging). Greater weight will be provided for nancial commitments
from within the community for the project. Maximum of 10 points
for Single Family or Multi-Family.
(8) Cost per beneciary (10 points). Single Family and
Multi-Family applications will be considered separately. The bene-
ciaries used in this determination will be based on the number of units
proposed and the assumption that a family of four will occupy a single
family unit or multi-family unit.
(A) the TxCDBG [TCDP] cost per beneciary is at least
50 percent below the calculated median cost per beneciary of all eli-
gible applicants within the respective single or multi-family category--
(10 points);
(B) the TxCDBG [TCDP] cost per beneciary is at or
below the calculated median cost per beneciary of all eligible appli-
cants within the respective single or multi-family category (7 points);
(C) the TxCDBG [TCDP] cost per beneciary is below
150 percent of the calculated median cost per beneciary of all eligi-
ble applicants within the respective single or multi-family category (5
points); or
(D) the TxCDBG [TCDP] cost per beneciary is 150
percent or greater than the calculated median cost per beneciary of all
eligible applicants within the respective single or multi-family category
(2 points).
(9) Rural project (10 points). Project is located in a com-
munity with a population of 10,000 persons or less--10 points.
(k) Principal residence requirement (housing infrastructure
fund). Each resident must be one that, at the time the mortgage loan
is executed, the borrower reasonably expects to become his or her
principal residence within a reasonable time (not to exceed 60 days)
after the nancing is provided. Whether a residence is occupied as a
principal residence depends upon all the facts and circumstances of
each case, including the good faith of the borrower. A residence that
is intended to be used primarily in a trade of business will not satisfy
the principal residence requirement. Further, a residence that will be
used as an investment property or a recreational home does not satisfy
the principal residence requirement.
§255.11. Small Towns Environment Program Fund.
(a) General provisions. This fund is available to eligible units
of general local government to provide nancial assistance to cities
and communities that are willing to address water and sewer needs
through self-help methods that are encouraged and supported by the
Small Towns Environment Program (STEP). The self-help method for
addressing water and sewer needs is best utilized by cities and com-
munities recognizing that conventional water and sewer nancing and
construction methods cannot provide an affordable response to the wa-
ter or sewer needs. By utilizing a city’s or community’s own resources
(human, material, and nancial), the costs for the water or sewer im-
provements can be reduced signicantly from the retail costs of the im-
provements through conventional construction methods. Participants
in the small town environment program fund should attain at least a
forty percent reduction in the costs of the water or sewer project by us-
ing self-help in lieu of conventional nancing and construction meth-
ods.
(1) Small towns environment program funds can be used
to cover material costs, certain engineering costs, administrative costs,
and other necessary project costs that are approved by program staff.
(2) In addition to the threshold requirements of §255.1(h)
and §255.1(n) of this title (relating to General Provisions), in order to
be eligible to apply for small towns environment program funds, an
applicant must document that at least 51% of the persons who would
directly benet from the implementation of each activity proposed in
the application are of low to moderate income.
(3) Cities and counties receiving 2007 [2005] and 2008
[2006] Community Development Fund/Community Development
Supplemental Fund grant awards for applications that do not include
water, sewer, or housing activities are not eligible to receive a 2008
[2006] grant award from this fund. However, the Ofce may consider
a city’s or county’s request to transfer funds that are not nancing
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water, sewer, or housing activities under a 2007 [2005] or 2008
[2006] Community Development Fund/Community Development
Supplemental Fund grant award to nance water and sewer activities
that will be addressed through self-help methods.
(b) Eligible activities. For the small towns environment pro-
gram fund eligible activities are limited to the following:
(1) The installation of facilities to provide rst-time water
or sewer service.
(2) The installation of water or sewer system improve-
ments.
(3) Ancillary repairs related to the installation of water and
sewer systems or improvements.
(4) The acquisition of real property related to the installa-
tion of water and sewer systems or improvements (easements, rights of
way, etc.).
(5) Sewer or water taps and water meters.
(6) Water or sewer yard service lines (for low and moderate
income persons).
(7) Water or sewer house service connections (for low and
moderate income persons).
(8) Plumbing improvements associated with providing wa-
ter or sewer service to a housing unit.
(9) Water or sewer connection fees (for low and moderate
income persons).
(10) Equipment for installation of water or sewer if justi-
cation is provided.
(11) Reasonable associated administrative costs.
(12) Reasonable associated engineering services costs.
(c) Ineligible activities. Any activity not described in subsec-
tion (b) of this section is ineligible under this fund unless the activity is
approved by the TxCDBG [TCDP]. Other ineligible activities are tem-
porary solutions, such as emergency inter-connects that are not used
on an on-going basis for supply or treatment and back-ups not required
by the regulations of the Texas Commission on Environmental Quality.
The TxCDBG [TCDP] will not reimburse for force account work for
construction activities on the STEP project.
(d) Funding cycle. Applications are accepted three times a
year as long as funds are available. Funds will be divided among the
three application periods. After all projects are ranked, only those that
can be fully funded will be awarded a grant. There will be no margin-
ally funded grant awards. The TxCDBG [TCDP] will not accept an
application for STEP fund assistance until TxCDBG [TCDP] staff and
representatives of the potential applicant have evaluated the self-help
process and TxCDBG [TCDP] staff determine that self-help is a feasi-
ble method for completion of the water or sewer project, the commu-
nity is committed to self-help as the means to address the problem, and
the community is ready and has the capacity to begin and complete a
self-help project. If it is determined that the community meets all of
the STEP criteria then an invitation to apply for funds will be extended
to the community and the application may be submitted.
(e) Threshold criteria. The self-help response to water and
sewer needs may not be appropriate in every community. In most cases,
the decision by a community to utilize self-help to obtain needed wa-
ter and sewer facilities is based on the community’s realization that it
cannot afford even a "no frills" water or sewer system based on the ini-
tial construction costs and the operations/maintenance costs (includ-
ing debt service costs) for water or sewer facilities installed through
conventional nancing and construction methods. The following are
threshold requirements for the STEP framework: Without all these el-
ements the project may not be considered under the STEP fund.
(1) The community receiving benets from the project
must have one or more sparkplugs (preferably three). Sparkplugs are
local leaders willing to both lead and sustain the effort to complete
the project. While local ofcials may serve as sparkplugs, at least
two of the three sparkplugs must be residents and not local ofcials.
One of the sparkplugs should have the skills necessary to maintain
the paperwork needed for the project. One of the sparkplugs should
have knowledge or skills necessary to lead the self-help effort, and
one sparkplug can have a combination of these skills or just be the
motivator and problem solver of the group.
(2) The community receiving benets from the project
should exhibit a readiness to proceed with the project. The commu-
nity’s readiness to proceed is based on a strong local perception of
the problem and the willingness to take action to solve the problem.
A community’s readiness to proceed is shown when the following
conditions exist:
(A) A strong local perception of the problem exists.
(B) The community has the perception that local imple-
mentation is the best and maybe only solution to the problem.
(C) The residents of the community have condence
that they can adequately complete the project.
(D) The community has no strong competing priority.
(E) The local government is supportive of the effort and
understands the urgency.
(F) There exists a public and private willingness to pay
additional costs if needed such as fees, hook-ups for churches, and
other costs.
(G) Some effort and attention have already been given
to local assessment of the problem.
(H) There is enthusiastic, capable support for the com-
munity from the county or regional eld staff of any regulatory agency
involved with solutions to the problem.
(3) The community receiving benets from the project
should have the capacity and manpower with the skills needed to
complete the project. The capacity and skills to complete the project
include the following:
(A) Skilled workers within the community such as an
electrician, plumber, engineer water system operator and persons with
experience operating heavy equipment, and persons with construction
skills and pipe laying experience.
(B) The community has a list of volunteers that includes
the tasks that are assigned to each volunteer.
(C) The community has equipment that will be needed
to complete the project.
(D) The community has letters stating support from lo-
cal businesses in form of donation of supplies or manpower.
(E) The community has letter from the water and/or
sewer service provider supporting the project and agreeing to provide
service.
(F) A letter from a Certied Public Accountant docu-
menting that applying locality has nancial and management capacity
to compete project.
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(4) The community receiving benets from the project
must be able to show that by completing the proposed project through
self-help volunteer methods the community can achieve at least a 40%
savings off the retail price of completing the same project through
the bid/contract process. The information provided to the TxCDBG
[TCDP] to document the reduced project cost through self-help
includes the following:
(A) Two engineering break-outs of cost, one that shows
the retail construction cost and another that shows the self-help cost and
demonstrates the 40% savings.
(B) Documents containing material prices and pledges
of equipment.
(C) A list of the volunteers by project completion task.
(D) A determination of appropriate technology for the
project and the feasibility of project through a letter from an engineer.
(5) Project work, except for any contract administrative ac-
tivities or engineering services activities, must be performed predomi-
nately by community volunteer workers.
(f) Selection procedures.
(1) During each of the two application rounds, the Ofce
staff initially evaluate eligible cities or counties that have expressed
an interest in using the self-help method and potentially applying for
funding under the STEP Fund. Ofce staff assess whether self-help is a
feasible method for completion of the water or sewer project, the com-
munity is committed to self-help as the means to address the problem,
and the community is ready along with having the capacity to begin and
complete a self-help project. If Ofce staff determines that the com-
munity meets all of the STEP threshold criteria then the community is
invited to apply prior to the application deadline.
(2) The Ofce will not accept an application under the
STEP Fund unless this assessment and invitation process is followed.
(3) Applicants invited to apply under the STEP Fund are
scored using the selection criteria to determine the ranking.
(4) Following a nal technical review, the Ofce staff
makes funding recommendations to the executive director of the
Ofce.
(5) The executive director of the Ofce reviews the
nal recommendations and except for awards exceeding $300,000
announces the contract awards. Awards exceeding $300,000 are
submitted to the Executive Committee for approval.
(6) Upon announcement of contract awards, the Ofce staff
works with recipients to execute the contract agreements. While the
award must be based on the information provided in the application,
the Ofce may negotiate any element of the contract with the recipient
as long as the contract amount is not increased and the level of benets
described in the application is not decreased. The level of benets may
be negotiated only when the project is partially funded.
(g) Selection criteria. The following is an outline of the selec-
tion criteria used by the Ofce for scoring applications under the STEP
fund. One hundred twenty (120) points are available.
(1) Project impact (total--up to 60 points). When neces-
sary, a weighted average is used to assign scores to applications which
include activities in the different project impact scoring levels. Using
as a base gure the TxCDBG [TCDP] funds requested minus the Tx-
CDBG [TCDP] funds requested for engineering and administration,
a percentage of the total TxCDBG [TCDP] construction dollars for
each activity will be calculated. The percentage of the total TxCDBG
[TCDP] construction dollars for each activity will then be multiplied
by the appropriate project impact point level. The sum of these cal-
culations will determine the composite project impact score. Factors
that are evaluated by the TxCDBG [TCDP] staff in the assignment of
scores within the predetermined scoring ranges for activities include,
but are not limited to, how the proposed project will resolve the iden-
tied need and the severity of the need within the applying jurisdic-
tion; and projects designed to bring existing services up to at least the
state minimum standards as set by the applicable regulatory agency are
generally given additional consideration. The different project impact
scoring levels and scoring ranges within each level are:
(A) rst time water and/or sewer service--up to 60-- 50
points
(B) water activities addressing drought conditions--up
to 60-- 50 points
(C) activities addressing severe impact to a water sys-
tem (imminent loss of well, transmission line, supply impact)--up to
60-- 50 points
(D) water and/or sewer activities addressing an immi-
nent threat to health as documented by the Texas Commission of En-
vironmental Quality or Department of State Health Services--60-- 50
points
(E) activities addressing documented severe water pres-
sure problems--up to 50--40 points
(F) replacement of existing water or sewer lines that are
not addressing activities described in subparagraphs (A) - (E) of this
paragraph--up to 40-- 30 points
(G) all other proposed water and sewer projects that are
not addressing activities described in subparagraphs (A) - (F) of this
paragraph--up to 30-- 20 points
(2) STEP Characteristics, Merits of the Project, and Local
Effort (total--up to 30 points). The TxCDBG [TCDP] staff will assess
the proposal for the following STEP characteristics not scored in other
factors:
(A) Degree work will be performed by community vol-
unteer workers, including information provided on the volunteer work
to total work;
(B) Local leaders (sparkplugs) willing to both lead and
sustain the effort;
(C) Readiness to proceed--the local perception of the
problem and the willingness to take action to solve it;
(D) Capacity--the manpower required for the proposal
including skills required to solve the problem;
(E) Merits of the projects, including the severity of the
need, whether the applicant sought funding from other sources, cost in
TxCDBG [TCDP] dollars requested per beneciary, etc.; and
(F) Local efforts being made by applicants in utilizing
local resources for community development.
(3) Past participation and performance (total--up to15
points). An applicant receives up to 15 points on the following two
factors.
(A) Ten of the 15 points available are awarded to appli-
cants that do not have a current TxCDBG [TCDP] STEP grant.
(B) An applicant can receive from zero to ve (5) points
based on the applicant’s past performance on previously awarded Tx-
CDBG [TCDP] contracts. The applicant’s score will be primarily based
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on our assessment of the applicant’s performance on the applicant’s two
(2) most recent TxCDBG [TCDP] contracts that have reached the end
of the original contract period stipulated in the contract. The TxCDBG
[TCDP] may also assess the applicant’s performance on existing Tx-
CDBG [TCDP] contracts that have not reached the end of the origi-
nal contract period. Applicants that have never received a TxCDBG
[TCDP] grant award will automatically receive these points. The Tx-
CDBG [TCDP] will assess the applicant’s performance on TxCDBG
[TCDP] contracts up to the application deadline date. The applicant’s
performance after the application deadline date will not be evaluated
in this assessment. The evaluation of an applicant’s past performance
may [will] include, but is not necessarily limited to the following:
(i) The applicant’s completion of the previous con-
tract activities within the original contract period (total--2 points).
(ii) The applicant’s submission of all contract re-
porting requirements such as Quarterly Progress Reports, Certicates
of Expenditures, and Project Completion Reports (total--1 point).
(iii) The applicant’s submission of the required
close-out documents within the period prescribed for such submission
(total--1 point).
(iv) The applicant’s timely response to monitoring
ndings on previous TxCDBG [TCDP] contracts especially any in-
stances when the monitoring ndings included disallowed costs and
the applicant’s timely response to audit ndings on previous TxCDBG
[TCDP] contracts (total--1 point).
(4) Percentage of savings off the retail price (total--up to10
points). For STEP, the percentage of savings off of the retail price
is considered a form of community match for the project. In STEP,
a threshold requirement is a minimum of 40% savings off the retail
price for construction activities. The population category under which
county applications are scored is dependent upon the project type and
the beneciary population served. If the project is for beneciaries
for the entire county, the total population of the county is used. If
the project is for activities in the unincorporated area of the county
with a target area of beneciaries, the population category is based on
the unincorporated residents for the entire county. For county appli-
cations addressing water and sewer improvements in unincorporated
areas, the population category is based on the actual number of bene-
ciaries to be served by the project activities. The population category
under which multi-jurisdiction applications are scored is based on the
combined populations of the applicants according to the 2000 Census.
An applicant can receive from zero to 10 points based on the following
population levels and savings percentages:
(A) Communities with populations equal to or less than
1,500 according to the 2000 census:
(i) 55% or more savings--10
(ii) 50% - 54.99% savings--9
(iii) 45% - 49.99% savings--7
(iv) 41% - 44.99% Savings--5
(B) Communities with populations above 1,500 but
equal to or less than 3,000 according to the 2000 census:
(i) 55% or more savings--10
(ii) 50% - 54.99% savings--8
(iii) 45% - 49.99% savings--6
(iv) 41% - 44.99% Savings--3
(C) Communities with populations above 3,000 but
equal to or less than 5,000 according to the 2000 census:
(i) 55% or more savings--10
(ii) 50% - 54.99% savings--7
(iii) 45% - 49.99% savings--5
(iv) 41% - 44.99% Savings--2
(D) Communities with populations above 5,000 but less
than 10,000 according to the 2000 census:
(i) 55% or more savings--10
(ii) 50% - 54.99% savings--6
(iii) 45% - 49.99% savings--3
(iv) 41% - 44.99% Savings--1
(E) Communities with populations that are 10,000 or
above 10,000 according to the 2000 census:
(i) 55% or more savings--10
(ii) 50% - 54.99% savings--5
(iii) 45% - 49.99% savings--2
(iv) 41% - 44.99% Savings--0
(5) Benet to low/moderate income persons (total--up to
5 points). Applicants are required to meet the 51 percent low/moder-
ate-income benet for each activity as a threshold requirement. Any
project where at least 60 percent of the TxCDBG [TCDP] funds bene-
t low/moderate-income persons will receive 5 points.
§255.12. Microenterprise Fund.
(a) General provisions. This fund is available on an annual
basis for funding from available program income through an annual
statewide competition. Applications received by the application dead-
line are eligible to receive grant awards from available program in-
come. An eligible community submits the application and must con-
tract with a non-prot organization (economic development corpora-
tion, community development corporation, etc.) for the purpose of es-
tablishing a local loan program that directly assists for-prot microen-
terprise businesses. Proceeds from the repayment of the loans will be
retained by the non-prot organization.
(b) Conditions. A microenterprise is a commercial enterprise
that has ve (5) or fewer employees, one (1) or more of whom owns
the enterprise. The microenterprise receiving the loan assistance must
commit to creating or retaining jobs that will not exceed a maximum
cost of $25,000 per job. The jobs created or retained by the microenter-
prise must principally benet low and moderate income persons. The
funds cannot be used by the microenterprise for debt service, renanc-
ing, or payment of the business owner’s salaries.
(c) Eligible activities. The activities eligible under this fund
are:
(1) Working capital (purchase of raw materials, inventory,
rent, utilities, salaries, and others needed for business operations);
(2) Machinery and equipment (cars and trucks considered
rolling stock would not be an eligible use of funds); and
(3) Real estate improvements.
(d) Selection criteria. The following is an outline of the se-
lection criteria used by the Ofce for scoring microenterprise fund ap-
plications. One hundred twenty (120) points are available. Additional
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information on the selection criteria may be provided in the application
guide.
(1) Community Distress (total - 50 points). All community
distress factor scores are based on the population of the applicant. For
counties, the population may include the unincorporated county pop-
ulation and the populations of any cities located in the county partic-
ipating in the application. An applicant that has 125% or more of the
average of all applicants in the competition of the rate on any commu-
nity distress factor, except per capita income, receives the maximum
number of points available for that factor. An applicant with less than
125% of the average of all applicants in the competition on a factor
will receive a proportionate share of the maximum points available for
that factor. An applicant that has 75% or less of the average of all ap-
plicants in the competition on the per capita income factor will receive
the maximum number of points available for that factor. An applicant
with greater than 75% of the average of all applicants in the competi-
tion on the per capita income factor will receive a proportionate share
of the maximum points available for that factor.
(A) Percentage Of Persons Living In Poverty (total - 15
points).
(B) Per Capita Income (total - 15 points).
(C) Population Loss from 1990 to 2000 (total - 10
points).
(D) Unemployment Rate - (total - 10 points).
(2) Program Design (total - up to 50 points).
(A) Nonprot Capacity. The score will be based on evi-
dence in the application of the experience and/or capability of the con-
tracted non-prot organization to administer a local business lending
program, including the staff of the non-prot who will operate the fund
(total - up to 10 points).
(B) Overall Program Design. The score will be based
on design of the revolving loan program, including the application and
selection process, credit analysis procedure, collection process, and
other procedures necessary to sustain the long-term viability of the re-
volving loan fund (total - up to 10 points).
(C) Technical Assistance and Counseling Services. The
score will be based on the magnitude and scope of the non-prot’s pro-
posed technical assistance and counseling services for microenterprise
businesses on operational, nancial, marketing, and other business-re-
lated matters (total - up to 5 points).
(D) Citizen Involvement. The score will be based on
degree of input on the design of the fund that has been solicited from
the citizens in the region who could benet from the fund (total - up to
5 points).
(E) Business Involvement. The score will be based on
degree of input on the design of the fund from businesses, particularly
potential applicants, in the region who could benet from the fund.
Consideration will be given for any business involvement in assisting
in reviewing applications or providing technical assistance and coun-
seling services (total - up to 5 points).
(F) Potential Applicants. If the application includes a
list of the names of potential business applicants who met the eligibility
requirements (total - up to 5 points).
(G) Marketing Plan. The score will be based on the plan
submitted to market the availability of the revolving loan fund to po-
tential microenterprise businesses in the region to be served (total - up
to 5 points).
(H) Terms. The score will be based on whether the loan
terms are consistent with the life of the security and risk factors (total
- up to 5 points).
(3) Leverage Ratio (total - 5 points). Score ve (5) points
if matching dollars are greater than or equal to grant dollars received
under this fund based on the following:
(A) For an applicant with a population in 2000 of less
than 5,000 persons, the match is at least equal to 100 percent of the
grant.
(B) For an applicant with a population in 2000 equal to
or greater than 5,000 persons, the match is 125 percent of the grant.
(4) Previous Participation (total - 10 points).
(A) If no previous Texas Capital Fund participation - 10
points, or
(B) If no open Texas Capital Fund contracts - 5 points.
(5) Rural Projects (total - 5 points). Score ve (5) points if:
(A) The applicant is a city with a population in 2000
under 10,000 persons, or
(B) The applicant is a county with a population in 2000
under 100,000 persons.
(6) An application must receive at least 25 points under
Program Design to be considered eligible for funding consideration.
§255.13. Small Business Fund.
(a) General provisions. This fund is available on an annual
basis for funding from available program income through an annual
statewide competition. Applications received by the application dead-
line are eligible to receive grant awards from available program in-
come. An eligible community submits the application for the purpose
of supporting for-prot small businesses through loans meeting a gap
nancing need. Retention of the proceeds from the repayment of the
loans will meet the same requirements for program income that apply
to Texas Capital Fund contracts.
(b) Conditions. A small business is a for-prot business with
less than one hundred (100) employees. The small business receiving
the loan assistance must commit to creating or retaining jobs that will
not exceed a maximum cost of $25,000 per job. The jobs created or
retained by the small business must principally benet low and mod-
erate income persons. The funds cannot be used by the small business
for debt service, renancing, or payment of the business principal’s
salaries.
(c) Eligible activities. The activities eligible under this fund
are:
(1) Working capital (purchase of raw materials, inventory,
rent, utilities, salaries, and others needed for business operations);
(2) Machinery and equipment (cars and trucks considered
rolling stock would not be an eligible use of funds); and
(3) Real estate improvements.
(d) Selection criteria. The following is an outline of the selec-
tion criteria used by the Ofce for scoring small business fund applica-
tions. One hundred twenty ve (125) points are available. Additional
information on the selection criteria may be provided in the application
guide.
(1) Community Distress (total - up to 50 points). All
community distress factor scores are based on the population of the
applicant. For counties, the population may include the unincorporated
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county population and the populations of any cities located in the
county participating in the application. An applicant that has 125%
or more of the average of all applicants in the competition of the rate
on any community distress factor, except per capita income, receives
the maximum number of points available for that factor. An applicant
with less than 125% of the average of all applicants in the competition
on a factor will receive a proportionate share of the maximum points
available for that factor. An applicant that has 75% or less of the
average of all applicants in the competition on the per capita income
factor will receive the maximum number of points available for that
factor. An applicant with greater than 75% of the average of all appli-
cants in the competition on the per capita income factor will receive a
proportionate share of the maximum points available for that factor.
(A) Percentage of [Of] Persons Living In Poverty (total
- 15 points).
(B) Per Capita Income (total - 15 points).
(C) Population Loss from 1990 to 2000 (total - 10
points).
(D) Unemployment Rate (total - 10 points).
(2) Jobs (total - up to 20 points).
(A) Below $10,000 per job - 20 points,
(B) Below $15,000 per job - 15 points,
(C) Below $20,000 per job - 10 points, or
(D) Below $25,000 per job - 5 points.
(3) Project Feasibility (total - up to 30 points). The fea-
sibility of each project is evaluated and scored based on the nancial
soundness of the project. Factors examined include:
(A) Firm commitments for nancial investments. The
score will be based on evidence in the application that nancing from
other sources, including owner equity, has been committed in sufcient
amounts for the proposed project (total - up to5 points);
(B) The jobs to be created or retained. The score will
be based on evidence in the application that the type, skill, and wage of
the proposed jobs to be created or retained is appropriate for the overall
labor force in the area such as local employment data, surveys, or local,
state or federal data (total - up to 5 points);
(C) The history of the business. The score will be based
on either the success of the business over the last ve years or, for new
businesses, the history of the successful start-up period, including a
discussion of the products, facilities, markets, job growth, and nancial
investments in the business (total - up to 3 points);
(D) The current nancial condition of the business (in-
cluding a full review of the credit analysis). The score will be based
on whether the business has a sound balance sheet, including debt to
equity ratios, and is currently protable as demonstrated by recent in-
come statements (total - up to 5 points);
(E) Cash ow projections. The score will be based on
the detail and reasonableness of the projected cash ow statements for
the proposed project (total - 5 points);
(F) The business or marketing plan. The score will be
based on evidence that the business has the capacity to sustain opera-
tions beyond the period of program assistance (total - up to 5 points);
and
(G) Management. The score will be based on the expe-
rience and capabilities of the business owners and managers (total - up
to 2 points).
(4) Leverage Ratio (total - 5 Points) A minimum ten per-
cent (10%) equity injection by the assisted business is required. Score
ve (5) points if matching dollars are greater than or equal to grant dol-
lars received under this fund based on the following:
(A) For an applicant with a population in 2000 of less
than 5,000 persons, the match is at least equal to 100 percent of the
grant.
(B) For an applicant with a population in 2000 equal to
or greater than 5,000 persons, the match is 125 percent of the grant.
(5) Previous Participation (total - 10 points).
(A) If no previous Texas Capital Fund participation - 10
points.
(B) If no open Texas Capital Fund contracts - 5 points.
(6) Innovative Projects (total - 5 points). Projects that sup-
port a business addressing a community need or economic/population
trend would receive ve (5) points.
(7) Rural Projects (total - 5 points). Score ve (5) points if:
(A) The applicant is a city with a population in 2000
under 10,000 persons, or
(B) The applicant is a county with a population in 2000
under 100,000 persons.
(8) An application must receive at least 15 points under
Project Feasibility to be considered for funding.
§255.14. Section 108 Loan Guarantee Pilot Program.
(a) General Provisions. Section 108 is the loan guarantee pro-
vision authorized under section 108 of the Housing and Community
Development Act (42 United States Code §§5301 et seq.). The loan is
made by a private lender to an eligible community. The United States
Department of Housing and Urban Development (HUD) guarantees
the loan; however, TxCDBG [TCDP] must pledge the state’s current
and future Community Development Block Grant nonentitlement area
funds to cover any losses. An eligible community would prepare a loan
guarantee application for submission to HUD.
(b) Conditions. The following conditions apply under the Tx-
CDBG [TCDP] Section 108 program:
(1) the Ofce will not provide a commitment for an appli-
cation submitted to HUD for a Section 108 guarantee unless the Ofce
has reviewed the application, conducted an underwriting analysis, and
specically recommended its approval;
(2) the Ofce will charge the eligible community receiving
the Section 108 loan a non-refundable loan loss reserve fee at the rate of
one percent per annum on the principal amount outstanding. The funds
from the one percent fee would be used for any debt service payments
the Ofce would need to pay on account of the loan, or to cover any loan
losses, if the recipient does not make its Section 108 loan payments;
(3) the application must be only for an activity eligible un-
der the TxCDBG [TCDP];
(4) the Ofce will require the community to submit ade-
quate information necessary to track all loan repayments made by any
third party borrowers such as assisted businesses; and
(5) the Ofce will monitor compliance with program re-
quirements.
(c) Eligible Activities.
(1) The project must meet a national objective of Housing
and Community Development Act:
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(A) principally benet low- and moderate-income per-
sons;
(B) aid in the elimination of slums or blight; or
(C) meet other community development needs of par-
ticular urgency which represent an immediate threat to the health and
safety of residents of the community.
(2) In addition, the State program is specically restricting
eligibility to economic development activities eligible under the state
Community Development Block Grant (CDBG) Program. Other ac-
tivities eligible under the 24 Code of Federal Regulations Part 570 will
not be eligible under the pilot phase of this program.
(d) Terms. The maximum repayment period for a Section 108
guaranteed loan under the TxCDBG [TCDP] will be twenty years. The
TxCDBG [TCDP] will not establish a funded loss reserve. The Ofce
anticipates entering into a Reimbursement Agreement with the com-
munity providing for recovery of amounts required to be paid by the
TxCDBG [TCDP]. Should the TxCDBG [TCDP] be required to cover
any Section 108 loan payments not made by the recipient of the loan
guarantee, it would rst use funds that have been collected from the
additional one percent per annum fee charged on the loan.
(e) Pilot Program Application and Amount. In order to pro-
vide eligible communities an additional funding source, the TxCDBG
[TCDP] is authorizing a loan guarantee pilot program consisting of one
application up to a maximum of $500,000 for a particular project. Ad-
ditional information on the selection criteria and underwriting thresh-
olds will be provided in the application guide for applicants interested
in being selected as the pilot project under this program.
(f) Application Review and Underwriting Analysis. The Of-
ce will review each complete application to make threshold determi-
nations with respect to:
(1) whether the application meets the Section 108 eligibil-
ity requirements;
(2) whether the use of CDBG Section 108 loan guarantee
funds is appropriate to carry out the project proposed in the application;
(3) the strength of commitments from all other public
and/or private investments identied in the application;
(4) whether there is evidence that the permanent jobs cre-
ated or retained will primarily benet low-and-moderate income per-
sons; and
(5) the nancial feasibility of the business to be assisted, in-
cluding reviews of appropriate projections of revenues, expenses, debt
service and returns on equity investments in the project as described
in subsection (g) of this section, Underwriting Analysis and Review,
of this subsection. Generally, the project should demonstrate that it
would generate a positive net present value of discounted cash ows.
(g) Underwriting Analysis and Review.
(1) Project costs are reasonable. The Ofce will review a
breakdown of all project costs and that each cost element making up
the project for reasonableness.
(2) Commitment of all project sources of nancing. The
Ofce will review all projected sources of nancing necessary to carry
out the economic development project to determine whether the pro-
posal is ready to proceed. To the extent practicable, prior to the com-
mitment of Section 108 CDBG funds to the project, the Ofce will ver-
ify that sufcient sources of funds have been identied to nance the
project; all participating parties providing those funds have afrmed
their intention to make the funds available; and the participating par-
ties have the nancial capacity to provide the funds.
(3) Avoid substitution of Section 108 CDBG funds for non-
Federal nancial support. The Ofce will review the economic devel-
opment project to ensure that, to the extent practicable, CDBG funds
will not be used to substantially reduce the amount of non-Federal -
nancial support for the activity. The Ofce will review whether or not
the business being assisted has applied for private debt nancing from
a commercial lending institution and whether that institution has com-
pleted all of its nancial underwriting and loan approval actions re-
sulting in either a rm commitment of its funds or a decision not to
participate in the project.
(4) Financial feasibility of the project. The Ofce will
evaluate the nancial viability of the project. A project would be
considered nancially viable if:
(A) all of the assumptions about the project’s market
share, projections of revenue, projections of expenses, non-cash ex-
penses, net income, and debt service, including the repayment of the
Section 108 guaranteed loan, are determined to be realistic;
(B) it projects positive accumulated cash ow for the
life of the project including cash from both operational and nancial
cash ows;
(C) it projects a debt service coverage ratio of 1.5 and
cash ow coverage ratio of 1.25 by the 5th year; and
(D) it projects a return on equity by the 10th year of
at least 400 basis points greater than the current rate for 30-year U.S.
Treasury Bonds.
(5) Disbursement of Section 108 CDBG funds on a pro rata
basis. To the extent practicable, the proceeds should be disbursed on a
pro rata basis with other funding sources.
(h) Selection Criteria. Applications meeting threshold re-
quirements of subsection (f) of this section will be scored based on
the following:
(1) Community Need (Maximum of 30 points)
(A) Unemployment (maximum 10 points). Five points
awarded if the applicant’s unemployment rate is higher than the state
rate, indicating that the community is economically below the state av-
erage. Ten points awarded if the applicant’s most recently available
unemployment rate is 1.5% over the state rate. (For cities, the most
recently available city rate will be used; for counties, the most recently
available county or census tract rate, for where the business site is lo-
cated, whichever is higher, will be used).
(B) Poverty (maximum 10 points). Awarded if the ap-
plicant’s most recently available annual county poverty rate is higher
than the annual state rate, indicating that the community is econom-
ically below the state average. Applicants will score 5 points if their
rate meets or exceeds the state average and score 10 points if this gure
exceeds the state average by at least 15%.
(C) Community Population (more Rural) (maximum 10
points). Points are awarded to applying cities with populations of 5,050
or less and counties with a total population of 35,000 or less, using 2000
census data. For cities: score 5 points if the city is located in a county
with a population of 35,000 or less; and score 5 additional points if the
population of the city is less than 5,050. For counties: score 5 points if
the county population is less than 35,000 and score 5 additional points
if the county population is less than 15,350.
(2) Jobs (Maximum of 20 points).
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(A) Job Impact (Jobs Created or Retained per Popula-
tion of Community) (Maximum 10 points). Awarded by taking the
Business’ total job commitment, created and retained, and dividing by
applicant’s 2000 unadjusted population. This equals the job impact
ratio. Score 5 points if this gure exceeds the median job impact ra-
tio for prior years; and score 10 points if this gure exceeds 200% of
the ratio. County applicants should deduct the 2000 census population
amounts for all incorporated cities, except in the case where the county
is sponsoring an application for a business that is or will be located in
an incorporated city. In this case the city’s population would be used,
rather than the county’s.
(B) Cost per Job (Maximum 10 points). Awarded by
dividing the amount of Section 108 loan guarantee amount requested
by the number of full-time job equivalents to be created and/or retained.
Points are then awarded in accordance with the following scale:
(i) Below $15,000--10 points.
(ii) Below $20,000--5 points.
(3) In the event of a tie score and insufcient funds to ap-
prove all applications, the following tie breaker criteria will be used.
(A) The tying applications are ranked from lowest to
highest based on poverty rate stated on the score sheet. Thus, prefer-
ence is given to the applicant with the higher poverty rate.
(B) If a tie still exists after applying the rst criteria then
applications are ranked from lowest to highest based on unemployment
rate stated on the score sheet. Thus, preference is then given to the
applicant with the higher unemployment rate.
§255.15. Community Development Supplemental Fund.
(a) General provisions. Applications for there funds are sub-
mitted under the community development fund for eligible activities
including but not limited to housing, public facilities, and public ser-
vice projects. Eligible units of general local government may apply for
funding of a single purpose project such as housing assistance, sewer
improvements, water improvements, drainage, roads, or community
centers, or for a multi-purpose project which consists of any combina-
tion of such eligible activities. An application submitted for the com-
munity development fund can receive a grant from the community de-
velopment fund regional allocation and/or from the community devel-
opment supplemental fund regional allocation.
(1) An applicant may not submit an application for com-
munity development supplemental funds under the community devel-
opment fund and also under any other TxCDBG [TCDP] fund category
at the same time if the proposed activity under each application is the
same or substantially similar. An application submitted for the com-
munity development fund is also considered for the regional allocation
for the community development supplemental fund.
(2) In addition to the threshold requirements of §255.1(h)
and (n) of this title (relating to General Provisions), in order to be el-
igible to apply for community development funds, an applicant must
document that at least 51% of the persons who would directly benet
from the implementation of each activity proposed in the application
are of low to moderate income.
(b) Funding cycle. Community development supplemental
funds are allocated to eligible units of general local government on
a biennial basis for the 2007 [2005] and 2008 [2006] program years
pursuant to regional competitions held for the 2007 [2005] program
year community development fund applicants. Applications for
funding must be received by the TxCDBG [TCDP] by the dates and
times specied in the most recent application guide for this fund.
(c) Allocation plan.
(1) Additional information on the allocation and distribu-
tion of community development supplemental funds is described in
§255.2(c) of this title (related to the Community Development Fund).
This fund is allocated among the 24 state planning regions established
pursuant to Texas Local Government Code, §391.003, through the
methodology and formulas used by the U.S. Department of Housing
and Urban Development to allocate community development block
grant funds to states. Each region receives an allocation for the 2007
[2005] and 2008 [2006] program years based on the higher amount
derived from either of the two following formulas:
(A) Formula A includes the following factors and
weights:
(i) population--25%
(ii) number of persons living in poverty--50%
(iii) number of overcrowded housing units--25%
(B) Formula B includes the following factors and
weights:
(i) population--20%
(ii) number of persons living in poverty--30%
(iii) number of housing units built before
1940--50%
(2) The higher amount available for each regional allo-
cation is determined through one of the two formulas. The higher
amounts for each region are then added together and the total will
exceed the total amount allocated for the community development
supplemental fund. Each regional allocation is then adjusted down-
ward by the same percentage to equal the total allocation for the
community development supplemental fund. As an example, if the
community development supplemental fund allocation was 4 million
dollars and the total of the higher allocations for each of the 24 state
planning regions was 5 million dollars, then each region would only
receive 80% of its higher allocation amount calculated through one of
the two formulas.
(d) Selection procedures.
(1) In general, both the Community Development (CD)
Fund and Community Development Supplemental (CDS) Fund scores
will be considered under the rst year’s CD and CDS allocation to
provide an applicant the greater award amount in the rst year of
competition, whether from the anticipated CD or CDS allocations.
(2) Specically, the Community Development Fund dol-
lars for the rst year will be allocated using the CD score until a mar-
ginal CD award amount remains for the anticipated rst year allocation.
A comparison will then be made to compare the preliminary rst-year
marginal CD applicant’s CDS score with the remaining applicants and
also if it could be offered a higher dollar award in the rst year under the
CDS Fund allocation. If its CDS score was higher than the next high-
est ranked applicant’s CDS score and it would receive a higher award
amount in the rst year under the CDS allocation, it would be offered a
rst year CDS award. The remaining applicants would compete for the
remaining CD and CDS rst-year funds based on the method of pro-
viding the highest ranked applicants under the respective CD and CDS
scoring criteria with the higher award amount, whether from the rst
year CD or CDS allocation.
(3) In the second year, the Community Development Fund
marginal funds may be used in the second year to fund a non-fully
funded Community Development Supplemental Fund application.
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(4) If there are sufcient Community Development Sup-
plemental Funds in the rst year to fully fund an application, then the
applicant may accept the amount available or wait for full funding in
the second year by combining the two years.
(5) If there are insufcient Community Development Sup-
plemental Funds in the two years to fully fund an application, then
Community Development Fund marginal funds may be used to fully
fund the application. If marginal funds are not available to fully fund
the application, the applicant may accept the amount of the funds avail-
able or, if declined, the funds will be part of the marginal competition.
(6) Additional information on the [The] selection proce-
dures for the use of community development supplemental funds are
described in §255.2(d) of this title (related to the Community Develop-
ment Fund).
(e) Selection criteria. The following is an outline of the se-
lection criteria used by the Ofce and the regional review committees
to determine the applicants that will receive community development
supplemental funds. Three hundred sixty points are available.
(1) Other considerations (total--10 points). An applicant
receives from zero to ten (10) points based on the applicant’s past per-
formance on previously awarded TxCDBG [TCDP] contracts. The ap-
plicant’s score will primarily be based on an assessment of the appli-
cant’s performance on the applicant’s two (2) most recent TxCDBG
[TCDP] contracts that have reached the end of the original contract pe-
riod stipulated in the contract. TxCDBG [TCDP] staff may also assess
the applicant’s performance on existing TxCDBG [TCDP] contracts
that have not reached the end of the original contract period. An ap-
plicant that has never received a TxCDBG [TCDP] grant award will
automatically receive these points. TxCDBG [TCDP] staff will assess
the applicant’s performance on TxCDBG [TCDP] contracts up to the
application deadline date. The applicant’s performance on TxCDBG
[TCDP] contracts after the application deadline date will not be eval-
uated in this assessment. The evaluation of an applicant’s past perfor-
mance will include, but is not necessarily limited to the following:
(A) The applicant’s completion of the previous contract
activities within the original contract period.
(B) The applicant’s submission of the required close-
out documents within the period prescribed for such submission.
(C) The applicant’s timely response to monitoring nd-
ings on previous TxCDBG [TCDP] contracts especially any instances
when the monitoring ndings included disallowed costs.
(D) The applicant’s timely response to audit ndings on
previous TxCDBG [TCDP] contracts.
(E) The applicant’s submission of all contract reporting
requirements such as quarterly progress reports, certicates of expen-
ditures, and project completion reports.
(2) Regional scoring factors (total--350 points). Each re-
gional review committee shall use the following three factors to score
applications in its region:
(A) Project priorities. Each regional review committee
shall rank and assign points to categories of eligible activities based
on the priority of such projects in the region. The rst priority shall
receive at least 100 points.
(B) Local effort. A minimum of 75 points shall be made
available based on denitions and criteria adopted by each regional
review committee. The regional review committee must establish the
methods its members will use to score this factor, consistent with HUD
regulations as determined by TxCDBG [TCDP].
(C) Merits of the project. A maximum of 175 points
shall be awarded based on denitions and criteria adopted by each re-
gional review committee. The regional review committee must estab-
lish the methods its members will use to score this factor, consistent
with HUD regulations as determined by TxCDBG [TCDP].
§255.16. Non-Border Colonia Fund.
(a) General provisions. This fund covers the payment of as-
sessments, access fees, and capital recovery fees for low and moderate
income persons for eligible water and sewer improvements projects and
all other program eligible activities with the exception of planning ac-
tivities and economic development activities. This fund is available to
eligible county applicants for projects in severely distressed unincorpo-
rated areas located farther than 150 miles from the Texas-Mexico bor-
der and non-entitlement counties, or portions of counties, within 150
miles of the Texas-Mexico border that are not eligible for the colonia
fund because they are located in a standard metropolitan statistical area
that has a population exceeding 1,000,000, as specied the Cranston-
Gonzalez National Affordable Housing Act. Non-border colonia areas
would be an identiable unincorporated community that is determined
to be colonia-like on the basis of objective criteria, including lack of
potable water supply, lack of adequate sewage systems, and lack of
decent, safe, and sanitary housing; and was in existence as a colonia
before the date of the enactment of the Cranston-Gonzalez National
Affordable Housing Act (November 28, 1990).
(1) An applicant may not submit a single jurisdiction ap-
plication or a multi-jurisdiction application under this fund and also
under any other TxCDBG [TCDP] fund category at the same time if
the proposed activity under each application is the same or substan-
tially similar.
(2) A nonentitlement county that is eligible for the colonia
fund and that has only a portion of the county located within 150 miles
of the Texas-Mexico border cannot submit an application for the non-
border colonia fund for any unincorporated areas located within the
portion of the county located within 150 mile Texas-Mexico border.
However, the eligible nonentitlement count can submit an application
under the non-border colonia fund for the unincorporated areas located
outside of 150 miles of the Texas-Mexico border.
(3) In addition to the threshold requirements of §255.1(h)
and §255.1(n) of this title (relating to General Provisions), in order
to be eligible to apply for colonia funds, an applicant must document
that at least 51% of the persons who would directly benet from the
implementation of each activity proposed in the application are of low
to moderate income.
(b) Funding cycle. This fund is allocated to eligible counties
on a biennial basis for the 2007 [2005] and 2008 [2006] program years
pursuant to a competition held for the 2007 [2005] program year ap-
plicants. Applications for funding must be received by the TxCDBG
[TCDP] by the dates and times specied in the most recent application
guide for this fund.
(c) Selection procedures.
(1) Prior to the submission deadline specied in the most
recent application guide for this fund, each eligible county may submit
one application to the Ofce for funding under the non-border colonia
funds. Two copies of the application must be submitted. Each applicant
should also provide at least one copy of its application to the applicant’s
state planning region for review and comment.
(2) Upon receipt of an application, the Ofce staff performs
an initial review to determine whether the application is complete and
whether all proposed activities are eligible for funding, if ranked. The
results of this initial review are provided to the applicant. If not subject
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to disqualication, the applicant may correct any deciencies identied
within 10 calendar days of the date of the staff’s notication.
(3) Each regional review committee may, at its option, re-
view and comment on a non-border colonia fund proposal from a juris-
diction within its state planning region. These comments will become
part of the application le, provided such comments are received by
the Ofce prior to scoring of the applications.
(4) The Ofce then scores the applications to determine
rankings. Scores on the selection factors are derived from standard-
ized data from the Census Bureau, other federal or state sources, and
from information provided by the applicant.
(5) Following a nal technical review, the Ofce staff sub-
mits the 2007 [2005] program year and 2008 [2006] program year fund-
ing recommendations to the executive director of the Ofce.
(6) The executive director of the Ofce reviews the 2007
[2005] program year funding recommendations for project awards and
except for awards exceeding $300,000 announces the contract awards.
Awards exceeding $300,000 are submitted to the Executive Committee
for approval.
(7) Upon announcement of the 2007 [2005] program year
contract awards, the Ofce staff works with recipients to execute the
contract agreements. While the award must be based on the informa-
tion provided in the application, the Ofce may negotiate any element
of the contract with the recipient as long as the contract amount is not
increased and the level of benets described in the application is not de-
creased. The level of benets may be negotiated only when the project
is partially funded.
(8) When the 2008 [2006] program year TxCDBG [TCDP]
allocation becomes available, the executive director of the Ofce re-
views the 2008 [2006] program year nal recommendations for project
awards and except for awards exceeding $300,000 announces the con-
tract awards. Awards exceeding $300,000 are submitted to the Execu-
tive Committee for approval.
(9) Upon announcement of the 2008 [2006] program year
contract awards, the Ofce staff works with recipients to execute the
contract agreements. While the award must be based on the informa-
tion provided in the application, the Ofce may negotiate any element
of the contract with the recipient as long as the contract amount is not
increased and the level of benets described in the application is not de-
creased. The level of benets may be negotiated only when the project
is partially funded with the remainder of the target allocation within a
region.
(d) Selection criteria (non-border colonia fund). The follow-
ing is an outline of the selection criteria used by the Ofce for scoring
colonia construction fund applications. Three [Four] hundred eighty
[thirty] points are available.
(1) Community distress (total--35 [40] points). All com-
munity distress factor scores are based on the unincorporated popula-
tion of the applicant. An applicant that has 125% or more of the average
of all applicants in the competition of the rate on any community dis-
tress factor, except per capita income, receives the maximum number
of points available for that factor. An applicant with less than 125% of
the average of all applicants in the competition on a factor will receive
a proportionate share of the maximum points available for that factor.
An applicant that has 75% or less of the average of all applicants in the
competition on the per capita income factor will receive the maximum
number of points available for that factor. An applicant with greater
than 75% of the average of all applicants in the competition on the per
capita income factor will receive a proportionate share of the maximum
points available for that factor.
(A) Percentage of persons living in poverty--15 points
(B) Per capita income--10 points [15]
(C) Percentage of housing units without complete
plumbing--5 points [10]
(D) Unemployment Rate -- 5 points
(2) Benet to low and moderate income persons (total--30
points). A formula is used to determine the percentage of TxCDBG
[TCDP] funds beneting low to moderate income persons. The per-
centage of low to moderate income persons beneting from each con-
struction, acquisition, and engineering activity is multiplied by the Tx-
CDBG [TCDP] funds requested for each corresponding construction,
acquisition, and engineering activity. Those calculations determine the
amount of TxCDBG [TCDP] beneting low to moderate income per-
son for each of those activities. Then, the funds beneting low to mod-
erate income persons for each of those activities are added together and
divided by the TxCDBG [TCDP] funds requested minus the TxCDBG
[TCDP] funds requested for administration to determine the percentage
of TxCDBG [TCDP] funds beneting low to moderate income persons.
Points are then awarded in accordance with the following scale:
(A) 100% to 90% of funds beneting [benetting] low
to moderate income persons--30
(B) 89.99% to 80% of funds beneting [benetting] low
to moderate income persons--25
(C) 79.99% to 70% of funds beneting [benetting] low
to moderate income persons--20
(D) 69.99% to 60% of funds beneting [benetting]
low to moderate income persons--15
(E) Below 60% of funds beneting [benetting] low to
moderate income persons--5
(3) Project priorities (total--145 [195] points) When neces-
sary, a weighted average is used to assign scores to applications which
include activities in the different project priority scoring levels. Using
as a base gure the TxCDBG [TCDP] funds requested minus the Tx-
CDBG [TCDP] funds requested for engineering and administration, a
percentage of the total TxCDBG [TCDP] construction dollars for each
activity is calculated. The percentage of the total TxCDBG [TCDP]
construction dollars for each activity is then multiplied by the appro-
priate project priorities point level. The sum of the calculations de-
termines the composite project priorities score. The different project
priority scoring levels are:
[(A) activities (service lines, service connections,
and/or plumbing improvements) providing access to water and/or
sewer systems funded through the Texas Water Development Board
Economically Distressed Area program--195]
(A) [(B)] rst time public water service activities (in-
cluding yard service lines)--145 points
(B) [(C)] rst time public sewer service activities (in-
cluding yard service lines)--145 points
(C) [(D)] installation of approved residential on-site
wastewater disposal systems for providing rst time service--145
points
(D) installation of approved residential on-site waste-
water disposal systems or failing systems that cause health issues--140
points
(E) housing activities--140 points
31 TexReg 9160 November 10, 2006 Texas Register
(F) rst time water and/or sewer service through a pri-
vately-owned for prot utility--135 points
(G) expansion or improvement of existing water and/or
sewer service--110 points
(H) street paving and drainage activities--75 points
(I) all other eligible activities--20 points
(4) Matching funds (total--20 points). An applicant’s
matching share may consist of one or more of the following contribu-
tions: cash; in-kind services or equipment use; materials or supplies;
or land. An applicant’s match is considered only if the contributions
are used in the same target areas for activities directly related to the
activities proposed in its application; if the applicant demonstrates
that its matching share has been specically designated for use in the
activities proposed in its application; and if the applicant has used an
acceptable and reasonable method of valuation. The population cate-
gory under which county applications are scored is dependent upon the
project type and the beneciary population served. If the project is for
activities in the unincorporated area of the county with a target area of
beneciaries, the population category is based on the unincorporated
residents for the entire county. For county applications addressing
water and sewer improvements in unincorporated areas, the population
category is based on the actual number of beneciaries to be served by
the project activities. The population category under which multi-ju-
risdiction applications are scored is based on the combined populations
of the applicants according to the 2000 Census. Applications that
include a housing rehabilitation and/or affordable new permanent
housing activity for low- and moderate-income persons as a part of a
multi-activity application do not have to provide any matching funds
for the housing activity. This exception is for housing activities only.
The TxCDBG [TCDP] does not consider sewer or water service lines
and connections as housing activities. The TxCDBG [TCDP] also does
not consider on-site wastewater disposal systems as housing activities.
Demolition/clearance and code enforcement, when done in the same
target area in conjunction with a housing rehabilitation activity, is
counted as part of the housing activity. When demolition/clearance
and code enforcement are proposed activities, but are not part of a
housing rehabilitation activity, then the demolition/clearance and code
enforcement are not considered as housing activities. Any additional
activities, other than related housing activities, are scored based on the
percentage of match provided for the additional activities.
(A) Applicants with populations equal to or less than
1,500 according to the 2000 census:
(i) match equal to or greater than 5.0% of grant re-
quest--20;
(ii) match at least 2.0% but less than 5.0% of grant
request--10;
(iii) match less than 2.0% of grant request--0.
(B) Applicants with populations equal to or less than
3,000 but over 1,500 according to the 2000 census:
(i) match equal to or greater than 10% of grant re-
quest--20;
(ii) match at least 2.5% but less than 10% of grant
request--10;
(iii) match less than 2.5% of grant request--0.
(C) Applicants with populations equal to or less than
5,000 but over 3,000 according to the 2000 census:
(i) match equal to or greater than 15% of grant re-
quest--20;
(ii) match at least 3.5% but less than 15% of grant
request--10;
(iii) match less than 3.5% of grant request--0.
(D) Applicants with populations over 5,000 according
to the 2000 census:
(i) match equal to or greater than 20% of grant re-
quest--20;
(ii) match at least 5.0% but less than 20% of grant
request--10;
(iii) match less than 5.0% of grant request--0.
(5) Project design (total--140 [135] points). Each applica-
tion is scored based on how the proposed project resolves the identied
need and the severity of need within the applying jurisdiction. A more
detailed description on the assignment of points under the project de-
sign scoring is included in the application guide for this fund and in
paragraph (6) of this subsection. Each application is scored by a com-
mittee composed of TxCDBG [TCDP] staff using the following infor-
mation submitted in the application:
(A) the severity of need within the colonia area(s) and
how the proposed project resolves the identied need (additional con-
sideration is given to water activities addressing impacts from drought
conditions);
(B) the TxCDBG [TCDP] cost per low to moderate in-
come beneciary;
(C) the applicant’s past efforts, especially the appli-
cant’s most recent efforts, to address water, sewer, and housing needs
in colonia areas through applications submitted under the TxCDBG
[TCDP] community development fund;
(D) the projected water and/or sewer rates after comple-
tion of the project based on 3,000 gallons, 5,000 gallons, and 10,000
gallons of usage;
(E) the ability of the applicant to utilize the grant funds
in a timely manner;
(F) the availability of grant funds to the applicant for
project nancing from other sources;
(G) whether the applicant, or the service provider, has
waived the payment of water or sewer service assessments, capital re-
covery fees, and other access fees for the proposed low and moderate
income project beneciaries;
(H) whether the applicant’s proposed use of TxCDBG
[TCDP] funds is to provide water or sewer connections/yardlines
and/or plumbing improvements that provide access to water/sewer
systems nanced through the Texas Water Development Board Eco-
nomically Distressed Areas Program;
(I) whether the applicant has already met its basic water
and wastewater needs if the application is for activities other than water
or wastewater; and
(J) whether the project has provided for future funding
necessary to sustain the project.
(K) whether the applicant has provided any local
matching funds for administrative, engineering, or construction activ-
ities.
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(L) the applicant’s past performance on previously
awarded TXCDBG contracts.
(M) proximity of project site to entitlement cities or
metropolitan statistical areas.
(6) Project design scoring guidelines. Project design
scores are assigned by Ofce staff using guidelines that rst consider
the severity of the need for each application activity and how the
project resolves the need described in the application. The severity of
need and resolution of the need determine the maximum project design
score that can be assigned to an application. After the maximum
project design score has been established, points are then deducted
from this maximum score through the evaluation of the other project
design evaluation factors until the maximum score and the point de-
ductions from that maximum score determine the nal assigned project
design score. When necessary, a weighted average is used to set the
maximum project design score to applications that include activities in
the different severity of the need/project resolution maximum scoring
levels. Using as a base gure the TxCDBG [TCDP] funds requested
minus the TxCDBG [TCDP] funds requested for engineering and
administration, a percentage of the total TxCDBG [TCDP] construc-
tion dollars for each activity is calculated. The percentage of the
total TxCDBG [TCDP] construction dollars for each activity is then
multiplied by the appropriate maximum project design point level.
The sum of the calculations determines the maximum project design
score that the applicant can be assigned before points are deducted
based on the evaluation of the other project design factors.
(A) Maximum project design score that can be assigned
based on the severity of the need and resolution of the problem.
(i) Activities providing rst-time publicsewer ser-
vice to the area--maximum score 140 [135] points.
(ii) Activities providing rst-time publicwater ser-
vice to the area--maximum score 140 [135] points.
(iii) Installation of approved residential on-site
wastewater disposal systems providing rst time sewer service--maxi-
mum score 140 [135] points.
(iv) installation of approved residential on-site
wastewater disposal systems for failing systems that cause health
issues--maximum score 130 points.
(v) [(iv)] Housing rehabilitation and eligible new
housing construction--maximum score 130 points.
(vi) [(v)] Water activities addressing and resolving
water supply shortage from drought conditions--maximum score 130
points.
(vii) [(vi)] Water or sewer activities expanding or
improving existing water or sewer system--maximum score 125 [120]
points.
(viii) [(vii)] Street paving activities providing rst
time surface pavement to the area--maximum score 100 points.
(ix) [(viii)] Installation of designed drainage struc-
tures providing rst time designed drainage system to the area--maxi-
mum score 100 points.
(x) [(ix)] Reconstruction of streets with existing sur-
face pavement--maximum score 90 points.
(xi) [(x)] Installation of improvements or drainage
structures to a designed drainage system--maximum score 90 points.
(xii) [(xi)] All other eligible activities--maximum
score 80 points.
(B) TxCDBG [TCDP] cost per low to moderate income
beneciary. The total amount of TxCDBG [TCDP] funds requested
by the applicant is divided by the total number of low to moderate
income persons beneting [benetting] from the application activities
to determine the TxCDBG [TCDP] cost per beneciary.
(i) Cost per low to moderate income beneciary is
equal to or less than $2,000. Deduct zero points from the set maximum
project design score.
(ii) Cost per low to moderate income beneciary is
greater than $2,000 but equal to or less than $4,000. Deduct 1 point
from the set maximum project design score.
(iii) Cost per low to moderate income beneciary is
greater than $4,000 but equal to or less than $6,000. Deduct 2 points
from the set maximum project design score.
(iv) Cost per low to moderate income beneciary is
greater than $6,000 but equal to or less than $8,000. Deduct 3 points
from the set maximum project design score.
(v) Cost per low to moderate income beneciary is
greater than $8,000 but equal to or less than $10,000. Deduct 4 points
from the set maximum project design score.
(vi) Cost per low to moderate income beneciary is
greater than $10,000. Deduct 5 points from the set maximum project
design score.
(C) The applicant’s past efforts, especially the appli-
cant’s most recent efforts, to address water, sewer, and housing needs
in colonia areas through applications submitted under the TxCDBG
[TCDP] community development fund.
(i) The nonentitlement county submitted an applica-
tion under the TxCDBG [TCDP] community development fund 2005
[2003]/2006 [2004] biennial competition that was not addressing wa-
ter, sewer, and housing needs in colonia areas. Deduct 3 points from
the set maximum project design score.
(ii) The nonentitlement county submitted an appli-
cation under the TxCDBG [TCDP] community development fund 2003
[2001]/2004 [2002] biennial competition that was not addressing wa-
ter, sewer, and housing needs in colonia areas. Deduct 3 points from
the set maximum project design score.
(D) The projected water and/or sewer rates after com-
pletion of the project based on 3,000 gallons, 5,000 gallons, and 10,000
gallons of usage.
(i) The projected water and/or sewer rates may be
too high for the application beneciaries. Deduct 1 point from the set
maximum project design score.
(ii) The projected water and/or sewer rates are too
low to discourage water conservation by the application beneciaries.
Deduct 1 point from the set maximum project design score.
(E) The ability of the applicant to utilize the grant funds
in a timely manner.
(i) The application includes the acquisition of real
property, easements or rights-of-way. Deduct 1 point from the set max-
imum project design score.
(ii) The application includes matching funds that
have not been secured by the applicant. Deduct 1 point from the set
maximum project design score.
(iii) The proposed application target area is not lo-
cated in an area where a service provider already has the certicate of
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convenience and necessity (CCN) needed to provide service to the ap-
plication beneciaries. Deduct 1 point from the set maximum project
design score.
(F) The availability of grant funds to the applicant for
project nancing from other sources. Grant funds for any activity in-
cluded in the application are available from another source. Deduct 1
point from the set maximum project design score.
(G) The applicant, or the service provider, has not
waived the payment of water or sewer service assessments, capital
recovery fees, and other access fees for the proposed low and moderate
income project beneciaries.
(i) Assessments and fees budgeted in the application
are equal to or less that $100 per low and moderate income household.
Deduct 2 points from the set maximum project design score.
(ii) Assessments and fees budgeted in the applica-
tion are greater than $100 but equal to or less that $200 per low and
moderate income household. Deduct 4 points from the set maximum
project design score.
(iii) Assessments and fees budgeted in the applica-
tion are greater than $200 but equal to or less that $300 per low and
moderate income household. Deduct 6 points from the set maximum
project design score.
(iv) Assessments and fees budgeted in the applica-
tion are greater than $300 but equal to or less that $500 per low and
moderate income household. Deduct 8 points from the set maximum
project design score.
(v) Assessments and fees budgeted in the applica-
tion are greater than $500 per low and moderate income household.
Deduct 10 points from the set maximum project design score.
(H) Applicant’s proposed use of TxCDBG [TCDP]
funds does not provide water or sewer connections/yardlines and/or
plumbing improvements that provide access to water/sewer systems
nanced through the Texas Water Development Board Economically
Distressed Areas Program. Deduct 2 points from the set maximum
project design score.
(I) The application is for activities other than water or
wastewater and the applicant has not already met its basic water and
wastewater needs. Deduct 3 points from the set maximum project de-
sign score,
(J) The applicant has not documented that future fund-
ing necessary to sustain the project is available. Deduct 3 points from
the set maximum project design score,
(7) Past performance. An applicant receives from zero to
ten (10) points based on the applicant’s past performance on previously
awarded TxCDBG [TCDP] contracts. The applicant’s score will pri-
marily be based on an assessment of the applicant’s performance on the
applicant’s two (2) most recent TxCDBG [TCDP] contracts that have
reached the end of the original contract period stipulated in the con-
tract. TxCDBG [TCDP] staff may also assess the applicant’s perfor-
mance on existing TxCDBG [TCDP] contracts that have not reached
the end of the original contract period. An applicant that has never
received a TxCDBG [TCDP] grant award will automatically receive
these points. TxCDBG [TCDP] staff will assess the applicant’s perfor-
mance on TxCDBG [TCDP] contracts up to the application deadline
date. The applicant’s performance on TxCDBG [TCDP] contracts after
the application deadline date will not be evaluated in this assessment.
The evaluation of an applicant’s past performance may [will] include,
but is not necessarily limited to the following:
(A) The applicant’s completion of the previous contract
activities within the original contract period. [Deduct 2 points from the
maximum past performance score for each occurrence where the ap-
plicant did not complete contract activities within the original contract
period (maximum of 4 points deducted from the maximum past perfor-
mance score).]
(B) The applicant’s submission of the required
close-out documents within the period prescribed for such submis-
sion. [Deduct 1 point from the maximum past performance score
for each occurrence where the applicant did not submit the required
close-out documents within the period prescribed for such submission
(maximum of 2 points deducted from the maximum past performance
score).]
(C) The applicant’s timely response to monitoring nd-
ings on previous TxCDBG [TCDP] contracts especially any instances
when the monitoring ndings included disallowed costs. [Deduct 1
point from the maximum past performance score for any occurrence
where the applicant did not provide a timely response to monitoring
ndings (maximum of 1 point deducted from the maximum past per-
formance score).]
(D) The applicant’s timely response to audit ndings on
previous TxCDBG [TCDP] contracts. [Deduct 1 point from the max-
imum past performance score for any occurrence where the applicant
did not provide a timely response to audit ndings (maximum of 1 point
deducted from the maximum past performance score).]
(E) The applicant’s submission of all contract reporting
requirements such as quarterly progress reports, certicates of expen-
ditures, and project completion reports. [Deduct 1 point from the max-
imum past performance score for each occurrence where the applicant
did not submit contract reporting documents (maximum of 2 points de-
ducted from the maximum past performance score).]
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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SUBCHAPTER B. CONTRACT ADMINISTRA-
TION
10 TAC §255.41
The amendments are proposed under the §487.052 of the Gov-
ernment Code, which provides the executive committee with the
authority to adopt rules concerning the implementation of the Of-
ce’s responsibilities.
No other code, article, or statute is affected by the proposed
amendments.
§255.41. Uniform Administrative Requirements.
(a) (No change.)
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(b) Applicability. This section applies to all units of general
local government, as dened in 42 United States Code §5302(a)(1),
which apply for, or are awarded a contract under the TXCDBG
[TCDP].
(c) Variations.
(1) The federal laws and regulations specied in the Hous-
ing and Community Development Act of 1974, as amended (42 United
States Code §§5302 et seq.) and federal Community Development
Block Grant (CDBG) Program regulations in 24 Code of Federal Reg-
ulations, Part 58, concerning federal laws and regulations with which
nonentitlement area CDBG recipients are required to comply, consti-
tute additional assurances under the UGCMS with which TXCDBG
[TCDP] recipients must comply.
(2) Beginning with the expenditure of federal scal year
1984 CDBG funds, the provisions of Public Law 98-181, §106(i),
(November 30, 1983) constitute additional assurances under the
UGCMS with which TXCDBG [TCDP] applicants and recipients
must certify they will comply.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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TITLE 13. CULTURAL RESOURCES
PART 1. TEXAS STATE LIBRARY AND
ARCHIVES COMMISSION
CHAPTER 2. GENERAL POLICIES AND
PROCEDURES
SUBCHAPTER C. GRANT POLICIES
The Texas State Library and Archives Commission proposes
new 13 TAC §§2.110 - 2.120, 2.210 - 2.212, 2.310 - 2.312, 2.410
- 2.412, 2.510 - 2.512, 2.610 - 2.612, 2.710 - 2.712, and 2.810 -
2.815, relating to grant policies and procedures for the manage-
ment of grants distributed or administered by the agency. The
proposed new rules are being done in coordination with an effort
by the agency to repeal existing rules for the administration of its
grants.
Edward Seidenberg, Assistant State Librarian, has determined
that for each year of the rst ve years the new rules are in ef-
fect, there will be no scal implications for state or local govern-
ments. Mr. Seidenberg does not anticipate either a loss of, or
an increase in, revenue to state or local government as a result
of the proposed new rules. There will be no impact on small
businesses or individuals as a result of enforcing the rules. The
public benet of the proposed new rules is that they will help
standardize the policies and procedures for numerous grant pro-
grams.
Written comments on the proposed rules may be submitted to
Edward Seidenberg, Texas State Library, Box 12927, Austin,
Texas 78711; or deputy.director@tsl.state.tx.us; or by fax to
(512) 463-5436.
DIVISION 1. GENERAL GRANT GUIDELINES
13 TAC §§2.110 - 2.120
The new sections are proposed under Government Code,
§441.0091, Grant program for local libraries, which permits the
State Library and Archives Commission to adopt rules relating to
providing grants to meet specic information needs of residents
of the state and specic needs of local libraries.
Government Code, §441.0091, is affected by the proposed rules.
§2.110. Scope of Subchapter.
The agency operates a variety of grant programs including negotiated,
competitive, and formula grants. This subchapter applies to all types
of grant programs. However, §§2.112, 2.113, 2.117, 2.118, 2.119, and
2.120 of this title (relating to Eligible and Ineligible Expenses, Peer
Review, Grant Review and Award Process, Decision Making Process,
Multiple Applications and Special Consideration) apply only to com-
petitive grant programs. Formula grant guidelines are also specied
in §2.810 et al (relating to Loan Star Libraries grants), and §1.41 et al
(relating to Library Systems grants).
§2.111. General Selection Criteria.
(a) Grants shall be awarded based on guidelines that reect
applicable state or federal priorities and mandates. The grant guide-
lines issued by the agency will specify the timetable, forms, procedures,
and any supplemental criteria or requirements applicable to a particu-
lar grant for that year. Grant guidelines include the goals describing
the purpose of the grant program, applicant eligibility requirements,
description of the services to be provided, applicable priorities and re-
strictions, and the selection criteria and the process to evaluate grant
applications and select awards. Selection criteria and requirements are
designed to select applications that provide the best overall value to the
state.
(b) The award criteria include:
(1) applicant eligibility;
(2) relevance to goals;
(3) community impact;
(4) program scope and quality;
(5) the cost of proposed service;
(6) measurability of service impact; and
(7) compliance with requirements.
(c) The commission may consider additional factors in deter-
mining best value, including:
(1) nancial ability to perform services;
(2) state and regional service needs and priorities;
(3) improved access for poorly served areas and popula-
tions;
(4) ability to continue services after grant period; and
(5) past performance and compliance.
§2.112. Eligible and Ineligible Expenses.
(a) Except as provided in grant guidelines, competitive grants
may fund costs for staff, equipment, capital expenditures, supplies, pro-
fessional services, and other typical operating expenses, as permitted
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by §2.116 of this title (relating to Uniform Grants Management Stan-
dards). The purpose of competitive grants is not for collection develop-
ment, or other activities primarily focused on the acquisition of library
materials or resources.
(b) Except as provided in grant guidelines, competitive grants
may not fund the following costs, in addition to those not permitted by
§2.116 of this title (relating to Adoption of Uniform Grants Manage-
ment Standards):
(1) building construction or renovation;
(2) food, beverages, awards, honoraria, prizes, or gifts;
(3) equipment or technology not specically needed to
carry out the goals of the grant;
(4) transportation/travel for project participants or
non-grant funded personnel;
(5) databases currently offered or similar to ones offered by
the agency (i.e., a magazine index database may not be purchased if a
comparable one is provided by the agency);
(6) collection development purchases not targeted directly
to the grant goals nor integral to the service program;
(7) advertising or public relations costs not directly related
to promoting awareness of grant-funded activities; or
(8) performers or presenters whose purpose is to entertain
rather than to educate.
§2.113. Peer Review.
(a) The commission may use peer review panels to evaluate
applications in competitive grant programs.
(b) The director and librarian may select professionals, citi-
zens, community leaders, and agency and library staff to evaluate grant
applications. Peer reviewers must have appropriate training or service
on citizen boards in an oversight capacity and may not evaluate grant
applications in which there is, or is a possible appearance of, a conict
of interest.
(c) The agency staff will distribute selected applications to re-
viewers and will provide written instructions or training for peer re-
viewers. Reviewers must complete any training prior to reviewing ap-
plications.
(d) The reviewers score each application according to the re-
view criteria and requirements stated in the grant guidelines.
(e) Each peer review evaluation of an application for compet-
itive grants shall be appropriately documented by the peer reviewer
conducting the evaluation. The documentation shall include the scores
assigned by the peer reviewer. The peer reviewer may also include
comments that may be shared with the applicant.
(f) To be eligible for review, each application must be submit-
ted by the specied deadline with all required components and all nec-
essary authorization signatures.
§2.114. Funding Decisions.
(a) The agency staff will submit a recommended prior-
ity-ranked list of applicants for possible funding. Final approval of
a grant award is solely at the determination of the State Library and
Archives Commission.
(b) Applications for grant funding will be evaluated only upon
the information provided in the written application.
(c) The agency staff may negotiate with selected applicants to
determine the terms of the award. To receive an award, the applicant
must accept any additional or special terms and conditions listed in the
grant contract and any changes in the grant application.
(d) The agency staff will notify unsuccessful applicants in
writing.
§2.115. Awarding of Grants.
The commission has the right to reject applications or cancel or modify
a grant solicitation at any point before a contract is signed. The award
of any grant is subject to the availability of funds.
§2.116. Uniform Grants Management Standards (UGMS).
The agency adopts by reference the Uniform Grant Management Stan-
dards. The standards adopted by reference have been published as 1
TAC §§5.141 - 5.151 and §5.167.
§2.117. Grant Review and Award Process.
(a) Agency staff will review each application for the follow-
ing:
(1) legal eligibility of the institution to participate in a grant
program and appropriate authorizing signature;
(2) conformance to the federal and state regulations per-
taining to grants;
(3) inclusion of unallowable costs;
(4) errors in arithmetic or cost calculations;
(5) submission of all required forms; and
(6) compliance with submission procedures and deadlines.
(b) Agency staff will raise issues and questions regarding the
needs, methods, stafng and costs of the applications. Staff comments
will be sent to the review panel with the applications for consideration
by the panel.
(c) Applicants will be sent a copy of the staff comments to
give applicants an opportunity to respond in writing. Applicants may
not modify the proposal in any way; however, applicants’ responses to
staff comments will be distributed to the panel.
(1) Applications with signicant errors, omissions, or eli-
gibility problems will not be rated.
(2) Agency staff will be available to offer technical assis-
tance to reviewers.
(d) Applications will be scored using the following process:
(1) The peer reviewers will review all complete and eligi-
ble grant applications forwarded to them by agency staff and complete
a rating form for each. Each reviewer will evaluate the proposal in rela-
tion to the specic requirements of the criteria and will assign a value,
depending on the points assigned to each criterion.
(2) No reviewer who is associated with an applicant or with
an application, or who stands to benet directly from an application will
evaluate that application. Any reviewer who feels unable to evaluate a
particular application fairly may choose not to review that application.
(3) Reviewers will consider and assess the strengths and
weaknesses of any proposed project only on the basis of the documents
submitted. Considerations of geographical distribution, demographics,
type of library, or personality will not inuence the assessment of a
proposal by the review panel.
(4) Reviewers may not discuss proposals with any appli-
cant before the proposals are reviewed. Agency staff is available to
provide technical assistance to reviewers. Agency staff will conduct
all negotiations and communication with the applicants.
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(5) Reviewers may recommend setting conditions for fund-
ing a given application or group of applications (e.g., adjusting the
project budget, revising project objectives, modifying the timetable,
amending evaluation methodology, etc.). The recommendation must
include a statement of the reasons for setting such conditions. Review-
ers who are ineligible to evaluate a given proposal will not participate
in the discussion of funding conditions.
(6) Reviewers will submit their evaluation forms to the
agency. In order to be counted, the forms must arrive before the
specied due date.
§2.118. Decision Making Process.
To be considered eligible for funding by the commission, any applica-
tion must receive a minimum adjusted mean score of more than 50 per-
cent of the maximum points available. To reduce the impact of scores
that are exceedingly high or low score, or otherwise outside the range
of scores from other reviewers, agency staff will tabulate the panel’s
work using calculations such as an adjusted mean score.
(1) Applications will be ranked in priority order by score
for consideration by the commission.
(2) If insufcient funds remain to fully fund the next ap-
plication, the staff will negotiate a reduced grant with the next ranked
applicant.
(3) If the panel recommends funding an application which,
for legal, scal, or other reasons, is unacceptable to the staff, a con-
trary recommendation will be made. The applicant will be informed
of this situation prior to presentation to the commission. A positive
recommendation to the commission will be contingent upon success-
fully completing these negotiations prior to the commission meeting.
If panel is unable to produce a set of recommendations for funding, the
agency staff will use the same evaluation procedures to develop rec-
ommendations to the commission.
§2.119. Multiple Applications.
Applicants for competitive grants may submit more than one grant ap-
plication for different projects, in different grant categories. Applicants
may not submit the same, or nearly the same, application in more than
one grant category.
§2.120. Special Consideration.
In state scal years 2008 and 2009, major resource systems or regional
library systems will be given special consideration in the awarding of
competitive grants. Up to 33 percent of the funds for each type of grant
will be awarded to major resource systems or regional library systems
applications that are eligible for funding, despite the numerical rank-
ing of their score. The system applications with the highest eligible
adjusted mean scores will be funded rst, up to 33 percent of the to-
tal. The remaining applicants with eligible adjusted mean scores may
be funded from the remaining funds; this includes applications from
individual libraries, groups of libraries, and major resource systems or
regional library systems that were not funded with the special consid-
eration funding.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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DIVISION 2. NEGOTIATED GRANTS
13 TAC §§2.210 - 2.212
The new sections are proposed under Government Code,
§441.0091, Grant program for local libraries, which permits the
State Library and Archives Commission to adopt rules relating to
providing grants to meet specic information needs of residents
of the state and specic needs of local libraries.
Government Code, §441.0091, is affected by the proposed rules.
§2.210. Negotiated Grants.
Agency staff will screen applications to determine if all requested in-
formation has been provided on time and on prescribed forms. To be el-
igible for funding, each application must be submitted by the specied
deadline with all required components and all necessary authorization
signatures. The agency staff will provide written notication to appli-
cants eliminated though the screening process. Renewal of an award is
not automatic. All grants are subject to the availability of funds.
§2.211. Resource Sharing--Interlibrary Loan Grants.
(a) Goals and Purposes. This grant provides funds for interli-
brary lending and borrowing, or other resource sharing activities, which
enables libraries to provide their customers access to other library ma-
terials.
(b) Eligible Applicants include:
(1) major resource center libraries;
(2) public libraries serving a population of 100,000 or
more; or
(3) the commission may contract with another library, non-
prot corporation, or business to provide service.
(c) Criteria for Grant. The commission may award negotiated
grants to provide interlibrary loan or other resource sharing services.
An award may be made and/or renewed each year if:
(1) the applicant demonstrates capability of delivering the
specied interlibrary loan or other resource sharing service in a timely
fashion at a reasonable cost;
(2) the commission nds a continuing regional and
statewide need for the services (relative to other services); and,
(3) the commission nds that the best value to the state will
be achieved without competition.
(d) Eligible Expenses.
(1) This grant will fund costs for personnel, equip-
ment/property, telecommunications, supplies, travel and professional
services necessary to provide the specied interlibrary loan or other
resource sharing service.
(2) This grant will not fund building construction or
renovation; major capital expenses; food, beverages, or gifts; equip-
ment/property or technology not specically needed to carry out the
goals of the grant; or travel for non-grant funded personnel.
§2.212. Technical Assistance Grants.
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(a) Goals and Purposes. This grant provides funds for techni-
cal assistance to public or other libraries to help enable library staff use
and maintain information resource technology.
(b) Eligible Applicants include major resource library systems
and regional library systems; if a major resource library system or re-
gional library system is not awarded a grant, the commission may con-
tract with another library, non-prot corporation, or business to provide
service.
(c) Criteria for Grant. The commission may award negotiated
grants to provide technical assistance services. An award may be made
and/or renewed each year if:
(1) the applicant demonstrates capability of delivering the
specied technical assistance in a timely fashion at a reasonable cost;
(2) the commission nds a continuing regional and
statewide need for the services (relative to other services); and,
(3) the commission nds that the best value to the state will
be achieved without competition.
(d) Eligible Expenses.
(1) This grant will fund costs for personnel, equip-
ment/property, telecommunications, supplies, travel and professional
services necessary to provide the specied technical assistance.
(2) This grant will not fund building construction or
renovation; major capital expenses; food, beverages, or gifts; equip-
ment/property or technology not specically needed to carry out the
goals of the grant; or travel for non-grant funded personnel.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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DIVISION 3. LIBRARY SERVICES AND
TECHNOLOGY ACT, LIBRARY COOPERATION
GRANTS
13 TAC §§2.310 - 2.312
The new sections are proposed under Government Code,
§441.0091, Grant program for local libraries, which permits the
State Library and Archives Commission to adopt rules relating to
providing grants to meet specic information needs of residents
of the state and specic needs of local libraries.
Government Code, §441.0091, is affected by the proposed rules.
§2.310. Goals and Purposes.
(a) This grant program provides funds for programs that pro-
mote cooperative services for learning and access to information. Pro-
grams involving collaboration are encouraged. Programs must empha-
size improved services by the library to its customers.
(b) Programs may be in the following categories:
(1) Expand services for learning and access to information
and educational resources in a variety of formats;
(2) develop library services that provide all users access to
information through local, state, regional, national, and international
electronic networks;
(3) provide electronic and other linkages between and
among all types of libraries; or
(4) develop public and private partnerships with other
agencies and community-based organizations.
§2.311. Eligible Applicants.
(a) Through their governing authority, major resource library
systems, regional library systems, and libraries that are members of the
TexShare Library Consortium are eligible to apply for funds. These
funds are awarded to major resource or regional library systems or
TexShare member libraries but may be used with all types of libraries
as specied it the grant guidelines and application. Applicants must
be members of the TexShare Library Consortium or the Texas Library
System at the time of application and for the period of grant funding.
Non-prot organizations may be awarded funds for projects that in-
volve a number of TexShare member libraries, as well as other types
of libraries or organizations. Public school libraries may participate as
partners in grants lead by eligible entities.
(b) Successful applicants are eligible to apply for grant funds
for the two years following the initial grant year. The second and third
application will be evaluated with the same criteria as new applications.
No applicant will be eligible for a fourth year of funding for the same
project.
§2.312. Criteria for Award.
Proposals will be scored by peer reviewers on seven criteria. The max-
imum points for each criterion is shown.
(1) Needs assessment. (15 points) Applicants describe why
the program is needed, the program goals and audience. They describe
the greater community to be served. They include demographic sta-
tistics, library records, or surveys to support these statements. They
attach letters of cooperation showing commitment to the project from
agencies to be involved.
(2) Program design. (20 points) Applicants thoroughly de-
scribe services, programs, activities; describe the location where they
will be offered; and explain how these services will attract shared li-
brary users. Collaborative projects have priority and inclusion of rele-
vant community organizations is encouraged.
(3) Personnel. (5 points) Applicants identify who will ad-
minister the funds and which positions will provide the services. List
how much time will be spent in each position on assigned duties. List
how the qualications of each person relate to their job duties. Full job
descriptions are required for new hires.
(4) Timetable. (5 points) Applicants present a timetable for
project activities within the scal year (i.e., a list of actions with a date
by which they will be accomplished); provide verication that facilities
will be available, equipment and materials delivered; and explain how
the staff will be hired and trained in time to carry out the services as
planned.
(5) Evaluation. (15 points) Applicants set achievable, mea-
surable outcomes, and present a reasonable method to collect data. Ap-
plicants present a method to count users of the services as well as the
effectiveness of the service.
PROPOSED RULES November 10, 2006 31 TexReg 9167
(6) Budget. (20 points) Applicants provide a complete
budget for the proposed project and fully justify the budget by describ-
ing how budgeted items will contribute to the project; identify a source
for the stated costs (e.g., city pay classication for staff, catalog or
city/county bid list for equipment); the costs are reasonable to achieve
project objectives. If new staff are to be employed, applicants take
into account the time for a realistic hiring process to occur.
(7) Sustainability. (15 points) Applicants describe the re-
sources that will be used to support the services developed through the
grant in the future. A written commitment of future support from gov-
erning bodies is desirable, but not required.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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DIVISION 4. LIBRARY SERVICES AND
TECHNOLOGY ACT, SPECIAL PROJECTS
GRANTS
13 TAC §§2.410 - 2.412
The new sections are proposed under Government Code,
§441.0091, Grant program for local libraries, which permits the
State Library and Archives Commission to adopt rules relating to
providing grants to meet specic information needs of residents
of the state and specic needs of local libraries.
Government Code, §441.0091, is affected by the proposed rules.
§2.410. Goals and Purposes.
(a) This grant program expands library services to all members
of the library’s community. It enables libraries to develop programs
for populations with special needs. Programs involving collaboration
are encouraged. Programs must emphasize improved services by the
library to its customers.
(b) Programs may be in one of the following categories:
(1) Target library services to individuals of diverse geo-
graphic, cultural, and socioeconomic backgrounds, to individuals with
disabilities, and to individuals with limited functional literacy or infor-
mation skills.
(2) Target library and information services to persons hav-
ing difculty using a library and to underserved urban and rural com-
munities, including children from families with incomes below the
poverty line.
§2.411. Eligible Applicants.
(a) Through their governing authority, major resource library
systems, regional library systems, and libraries that are members of the
TexShare Library Consortium are eligible to apply for funds. These
funds are awarded to major resource or regional library systems or
TexShare member libraries but may be used with all types of libraries
as specied it the grant guidelines and application. Applicants must
be members of the TexShare Library Consortium or the Texas Library
System at the time of application and for the period of grant funding.
Non-prot organizations may be awarded funds for projects that in-
volve a number of TexShare member libraries, as well as other types
of libraries or organizations. Public school libraries may participate as
partners in grants lead by eligible entities.
(b) Successful applicants are eligible to apply for grant funds
for the two years following the initial grant year. The second and third
application will be evaluated with the same criteria as new applications.
No applicant will be eligible for a fourth year of funding for the same
project.
§2.412. Criteria for Award.
Proposals will be scored by peer reviewers on seven criteria. The max-
imum points for each criterion is shown.
(1) Needs assessment. (15 points) Applicants describe why
the program is needed, the program goals and audience. They describe
the greater community to be served. They include demographic sta-
tistics, library records, or surveys to support these statements. They
attach letters of cooperation showing commitment to the project from
agencies to be involved.
(2) Program design. (20 points) Applicants thoroughly de-
scribe services, programs, activities; describe the location where they
will be offered; and explain how these services will attract shared li-
brary users. Collaborative projects have priority and inclusion of rele-
vant community organizations is encouraged.
(3) Personnel. (5 points) Applicants identify who will ad-
minister the funds and which positions will provide the services. List
how much time will be spent in each position on assigned duties. List
how the qualications of each person relate to their job duties. Full job
descriptions are required for new hires.
(4) Timetable. (5 points) Applicants present a timetable for
project activities within the scal year (i.e., a list of actions with a date
by which they will be accomplished); provide verication that facilities
will be available, equipment and materials delivered; and explain how
the staff will be hired and trained in time to carry out the services as
planned.
(5) Evaluation. (15 points) Applicants set achievable, mea-
surable outcomes, and present a reasonable method to collect data. Ap-
plicants present a method to count users of the services as well as the
effectiveness of the service.
(6) Budget. (20 points) Applicants provide a complete
budget for the proposed project and fully justify the budget by describ-
ing how budgeted items will contribute to the project; identify a source
for the stated costs (e.g., city pay classication for staff, catalog or
city/county bid list for equipment); the costs are reasonable to achieve
project objectives. If new staff are to be employed, applicants take
into account the time for a realistic hiring process to occur.
(7) Sustainability. (15 points) Applicants describe the re-
sources that will be used to support the services developed through the
grant in the future. A written commitment of future support from gov-
erning bodies is desirable, but not required.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on October 30,
2006.
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DIVISION 5. LIBRARY SERVICES AND
TECHNOLOGY ACT, TEXTREASURES
GRANTS
13 TAC §§2.510 - 2.512
The new sections are proposed under Government Code,
§441.0091, Grant program for local libraries, which permits the
State Library and Archives Commission to adopt rules relating to
providing grants to meet specic information needs of residents
of the state and specic needs of local libraries.
Government Code, §441.0091, is affected by the proposed rules.
§2.510. Goals and Purposes.
The TexTreasures grant program provides assistance and encourage-
ment to libraries to provide access to their special or unique holdings
and to make information about these holdings available to library users
across the state. This grant program focuses on making unique library
collections accessible for TexShare constituents. Applicants may pro-
pose projects designed to increase accessibility through a wide range of
activities such as organizing, cataloging, indexing, or digitizing local
materials.
§2.511. Eligible Applicants.
(a) Through their governing authority, libraries that are mem-
bers of the TexShare Library Consortium, or non-prot organizations
that are applying on behalf of TexShare members, are eligible to apply
for funds. These funds are awarded to eligible applicants, but may be
used with all types of libraries or with non-prot organizations that par-
ticipate as partners in the grant project, as specied it the grant guide-
lines and application.
(b) Successful applicants are eligible to apply for grant funds
for the two years following the initial grant year. The second and third
application will be evaluated with the same criteria as new applications.
No applicant will be eligible for a fourth year of funding for the same
project.
§2.512. Criteria for Award.
Proposals will be scored by peer reviewers on ve criteria. The maxi-
mum points for each criterion is shown.
(1) Signicance of the collection (30 points). Is the collec-
tion unique, or unique for a geographic region? Will the materials be
useful to users throughout the state? Does this project focus on materi-
als about Texas? Will the project provide an "advancement of knowl-
edge," rather than cleaning up general backlogs?
(2) Availability (30 points). How will access to the col-
lection be provided? Will bibliographic records be available through
OCLC or the Internet? Will materials themselves be available through
an Internet connection, through interlibrary loan, through reciprocal
borrowing, or only on-site use? Will common interoperability stan-
dards be used?
(3) Project Design (20 points). Is the project well dened?
Will access to the collection be sustainable beyond the grant period?
Does the project design reference commonly accepted standards and
practices?
(4) Cost Effectiveness (15 points). How appropriate are
the chosen hardware, software, stafng, and service providers for the
project, given the cost of the project? Is the budget realistic? Does the
project proposal make effective use of the grant funds?
(5) Evaluation (5 points). How well has the applicant de-
signed and described the methodology to evaluate the project and es-
timate the level of usage? Is the evaluation methodology appropriate
and effective?
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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DIVISION 6. LIBRARY SERVICES AND
TECHNOLOGY ACT, GUIDELINES FOR
LIBRARY SYSTEMS
13 TAC §§2.610 - 2.612
The new sections are proposed under Government Code,
§441.0091, Grant program for local libraries, which permits the
State Library and Archives Commission to adopt rules relating to
providing grants to meet specic information needs of residents
of the state and specic needs of local libraries.
Government Code, §441.0091, is affected by the proposed rules.
§2.610. Goals and Purposes.
This grant may provide special funding for Texas Library Systems to
assist libraries in developing services for learning, access to informa-
tion, and expanding library services to all members of the library’s
community. Programs involving collaboration are encouraged. Pro-
grams must address one or more LSTA purposes.
§2.611. Eligible Applicants.
In scal years 2008 and 2009, only major resource library systems and
regional library systems may apply for these grants. Successful appli-
cants are eligible to apply for grant funds for the year following the
initial grant year. This second application will be evaluated with the
same criteria as new applications. Renewal of a grant is not automatic.
§2.612. Criteria for Award.
Proposals will be scored by on seven criteria. The maximum points for
each criterion is shown.
(1) Needs assessment. (15 points) Applicants describe why
the program is needed, the program goals and audience. They describe
the greater community to be served. They include demographic sta-
tistics, library records, or surveys to support these statements. They
attach letters of cooperation showing commitment to the project from
agencies to be involved.
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(2) Program design. (20 points) Applicants thoroughly de-
scribe services, programs, activities; describe the location where they
will be offered; and explain how these services will attract shared li-
brary users. Collaborative projects have priority and inclusion of rele-
vant community organizations is encouraged.
(3) Personnel. (5 points) Applicants identify who will ad-
minister the funds and which positions will provide the services. List
how much time will be spent in each position on assigned duties. List
how the qualications of each person relate to their job duties. Full job
descriptions are required for new hires.
(4) Timetable. (5 points) Applicants present a timetable for
project activities within the scal year (i.e., a list of actions with a date
by which they will be accomplished); provide verication that facili-
ties will be available, equipment and materials delivered; and explain
how staff will be hired and trained in time to carry out the services as
planned.
(5) Evaluation. (15 points) Applicants set achievable, mea-
surable outcomes, and present a reasonable method to collect data. Ap-
plicants present a method to count users of the services as well as the
effectiveness of the service.
(6) Budget. (20 points) Applicants provide a complete
budget for the proposed project and fully justify the budget by describ-
ing how budgeted items will contribute to the project; identify a source
for the stated costs (e.g., city pay classication for staff, catalog or
city/county bid list for equipment); the costs are reasonable to achieve
project objectives. If new staff are to be employed, applicants take
into account the time for a realistic hiring process to occur.
(7) Sustainability. (15 points) Applicants describe the re-
sources that will be used to support the services developed through the
grant in the future. A written commitment of future support from gov-
erning bodies is desirable, but not required.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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DIVISION 7. TEXAS READS GRANTS,
GUIDELINES FOR PUBLIC LIBRARIES
13 TAC §§2.710 - 2.712
The new sections are proposed under Government Code,
§441.0091, Grant program for local libraries, which permits the
State Library and Archives Commission to adopt rules relating to
providing grants to meet specic information needs of residents
of the state and specic needs of local libraries.
Government Code, §441.0091, is affected by the proposed rules.
§2.710. Goals and Purposes.
This grant funds public library programs to promote reading and liter-
acy within local communities. Programs may be targeted to the entire
community or to a segment of the community. Programs involving col-
laboration with other community organizations are encouraged. The
agency may designate specic funding priorities for each grant cycle
in response to identied needs. If this occurs, staff will provide details
of funding priorities and scoring implications to applicants and to the
peer review panel. The purpose is not for collection development, or
other activities primarily focused on the acquisition of library materials
or resources.
§2.711. Eligible Applicants.
Public libraries and local public library systems, through their govern-
ing authority (city, county, corporation, or district) are eligible to ap-
ply for grants. To receive a grant, applicants must be members of the
Texas Library System for the scal year the grant contracts are issued.
Libraries or library systems will not be awarded more than one grant in
a single grant cycle. Libraries or library systems will not be awarded a
grant in two consecutive grant cycles.
§2.712. Criteria for Award.
Proposals will be scored by peer reviewers on six criteria. The maxi-
mum points for each criterion is shown.
(1) Needs Assessment (15 points). Describe why the pro-
gram is needed in the community.
(2) Program purpose (15 points). Describe the program
goals, audience, outcomes, and relationship to the library long range
plan or goals.
(3) Program design (15 points). Provide a detailed descrip-
tion of the program and its activities.
(4) Timetable (5 points). Provide a timetable of program
activities.
(5) Evaluation plan (10 points). Describe how the antici-
pated outcomes will be measured.
(6) Budget (15 points). Provide a detailed budget and jus-
tify budgeted costs.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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DIVISION 8. LOAN STAR LIBRARIES GRANT
PROGRAM, GUIDELINES FOR PUBLIC
LIBRARIES
13 TAC §§2.810 - 2.815
The new sections are proposed under Government Code,
§441.0091, Grant program for local libraries, which permits the
State Library and Archives Commission to adopt rules relating to
providing grants to meet specic information needs of residents
of the state and specic needs of local libraries.
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Government Code, §441.0091, is affected by the proposed rules.
§2.810. Goals and Purposes.
This grant program provides direct formula grants-in-aid to public li-
braries that are members of the Texas Library System to provide an
incentive for local communities to extend public library services with-
out charge to those residing outside each library’s local legal service
area in order to improve library services statewide and improve access
to public library resources and services for all Texans.
§2.811. Denitions.
(a) "Public library service without charge" has the relevant
meaning dened in §1.72(a) of this title.
(b) "Non-resident" means any adult or child who does not al-
ready live in the public library’s local legal service area and who can
provide satisfactory proof of Texas residency.
(c) "In accordance with the same policies and procedures the
library has adopted for its local resident customers" means the library
shall provide the same library services and may impose the same re-
strictions on non-resident customers as it does for those customers who
live locally.
§2.812. Eligible Applicants.
(a) Public libraries and local public library systems, through
their governing authority (city, county, or corporation) are eligible to
apply for grants. To receive a grant, applicants must be members of the
Texas Library System for the scal year the grant contracts are issued.
(b) To be eligible for a full grant, the governing authority of
a public library must certify that it will provide public library service
without charge to non-residents in accordance with the same policies
and procedures the library has adopted for its local resident customers.
§2.813. Eligible Expenses.
(a) This grant program will fund public library operating ex-
penditures such as salary, supplies, library materials, equipment, con-
tractual services, and minor renovations. To be eligible, grant expenses
must be reasonable and in accordance with appropriate state or local
operating policies and procedures. Further, all grant expenses must be
designed to maintain, improve, expand, or enhance the resources or ser-
vices of the public library.
(b) This grant will not fund the following:
(1) Capital expenditures related to the purchase of real
property, buildings, or motor vehicles.
(2) Capital expenditures related to the construction or ex-
pansion of library facilities.
(3) Capital expenditures related to major renovation costs
(projects exceeding $250,000).
(4) Other expenditures not allowed by the Uniform Grant
and Contract Management Act (Government Code Chapter 783).
§2.814. Funding Formula.
(a) The State Library will annually set and allocate a total
amount of appropriated funding to be awarded by this grant program.
(b) Loan Star Libraries grants will be awarded according to the
following formula:
(1) Base Grant. One-quarter (25%) of the total funds allo-
cated for Loan Star Libraries Grants constitutes a base award and will
be divided equally among those libraries eligible for the program that
either:
(A) provide library services to non-residents without
charge, or
(B) participate in the TexShare Library Consortium
card program.
(2) Matching Grant. Three-quarters (75%) of the total
funds allocated for Loan Star Libraries Grants constitutes a matching
award and will be awarded to eligible libraries as a percentage match
on their total local operating expenditures (as reported in the most
recently collected report, as required by §1.85 of this title) minus any
indirect costs (as reported in the most recent state collected public
library annual report) as follows:
(A) Libraries that provide library services to non-resi-
dents without charge will be allocated 100% of their eligible match.
(B) Libraries that do not provide library services to non-
residents without charge, but participate in the TexShare card program
will be allocated 85% of their eligible match.
(C) Libraries that do not provide library services to non-
residents without charge, and do not participate in the TexShare card
program will be allocated 75% of their eligible match.
(D) The funds in this matching category not allocated
to the libraries receiving only 75% or 85% of their match are added to
the amount allocated to libraries receiving 100% of their match, and
are distributed among these libraries based on their share of the total
local operating expenditures.
§2.815. Application Review and Awarding Process.
(a) Eligible libraries must submit the following documentation
as part of the review and award process:
(1) Status form--this form is submitted annually by a
deadline to be determined each year, to indicate whether a library will
change its status for the following scal year regarding services to
non-residents or participation in the TexShare card program.
(2) Assurance of Compliance form--this form certies that
a public library provides services to non-residents without charge; it
is submitted once, generally upon removal of non-resident fees, and
remains valid until revoked in writing by the local governing authority.
(3) Plan of Action form--this form is submitted annually by
a deadline to be determined each year, to detail the library’s plans for
spending the grant funds; this plan will be incorporated into the grant
award contract.
(b) Errors in the calculation of an award to an individual li-
brary will be corrected in the following scal year by adjusting the
award to that library by a comparable amount.
(c) If a library has certied that it provides service to non-res-
idents without charge or it has elected to participate in the TexShare
card program, the library must maintain these services for the duration
of the contract that it received.
(d) Willful falsication of documents or reports, as determined
by the Commission, shall cause the library to be disqualied for not less
than one year in the rst occurrence and disqualied for not less than
three years in the second occurrence.
(e) Funds will not be awarded to a library until all requirements
for all preceding contracts have been fullled.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Texas State Library and Archives Commission
Earliest possible date of adoption: December 10, 2006
For further information, please call: (512) 463-5459
SUBCHAPTER C. GRANT POLICIES
The Texas State Library and Archives Commission proposes
the repeal of 13 TAC §§2.111 - 2.125, 2.130 - 2.135, 2.140 -
2.146, 2.150 - 2.155, 2.160 - 2.165, and 2.170 - 2.175, relating
to grant policies and procedures for the management of grants
distributed or administered by the agency. The proposed repeal
is being done in coordination with an effort by the agency to adopt
new, extensively revised rules for the administration of its grants.
Edward Seidenberg, Assistant State Librarian, has determined
that for each year of the rst ve years after the repeal, there
will be no scal implications for state or local governments. Mr.
Seidenberg does not anticipate either a loss of, or an increase
in, revenue to state or local government as a result of the pro-
posed repeal. There will be no impact on small businesses or
individuals as a result of enforcing the repeal. The public ben-
et of the proposed repeal is that they will help standardize the
policies and procedures for numerous grant programs.
Written comments on the proposed repeal may be submitted to
Edward Seidenberg, Texas State Library, Box 12927, Austin,
Texas 78711; or deputy.director@tsl.state.tx.us; or by fax to
(512) 463-5436.
DIVISION 1. GENERAL GRANT GUIDELINES
13 TAC §§2.111 - 2.119
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the ofces of the
Texas State Library and Archives Commission or in the Texas Register
ofce, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)
The repeal is proposed under Government Code §441.0091,
Grant program for local libraries, which permits the State Library
and Archives Commission to adopt rules relating to providing
grants to meet specic information needs of residents of the state
and specic needs of local libraries.
Government Code, §441.0091, is affected by the proposed re-
peal.
§2.111. Scope of Subchapter.
§2.112. General Selection Criteria.
§2.113. Content of Grant Guidelines.
§2.114. Screening of Applications.
§2.115. Peer Review.
§2.116. Funding Decisions.
§2.117. Cancellation or Suspension of Grants.
§2.118. Adoption of Uniform Grants Management Standards
(UGMS).
§2.119. Negotiated Grants.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Texas State Library and Archives Commission
Earliest possible date of adoption: December 10, 2006
For further information, please call: (512) 463-5459
DIVISION 2. LIBRARY SERVICES AND
TECHNOLOGY ACT, LIBRARY COOPERATION
GRANTS--PART A, TECHNOLOGY,
GUIDELINES FOR TEXSHARE LIBRARIES
13 TAC §§2.120 - 2.125
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the ofces of the
Texas State Library and Archives Commission or in the Texas Register
ofce, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)
The repeal is proposed under Government Code §441.0091,
Grant program for local libraries, which permits the State Library
and Archives Commission to adopt rules relating to providing
grants to meet specic information needs of residents of the state
and specic needs of local libraries.
Government Code, §441.0091, is affected by the proposed re-
peal.
§2.120. Goals and Purposes.
§2.121. Eligible Applicants.
§2.122. Eligible Expenses.
§2.123. Criteria for Award.
§2.124. Grant Review and Award Process.
§2.125. Decision Making Process.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Texas State Library and Archives Commission
Earliest possible date of adoption: December 10, 2006
For further information, please call: (512) 463-5459
DIVISION 3. LIBRARY SERVICES AND
TECHNOLOGY ACT, LIBRARY COOPERATION
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GRANTS--PART B, SERVICES, GUIDELINES
FOR TEXSHARE LIBRARIES
13 TAC §§2.130 - 2.135
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the ofces of the
Texas State Library and Archives Commission or in the Texas Register
ofce, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)
The repeal is proposed under Government Code §441.0091,
Grant program for local libraries, which permits the State Library
and Archives Commission to adopt rules relating to providing
grants to meet specic information needs of residents of the state
and specic needs of local libraries.
Government Code, §441.0091, is affected by the proposed re-
peal.
§2.130. Goals and Purposes.
§2.131. Eligible Applicants.
§2.132. Eligible Expenses.
§2.133. Criteria for Award.
§2.134. Grant Review and Award Process.
§2.135. Decision Making Process.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Texas State Library and Archives Commission
Earliest possible date of adoption: December 10, 2006
For further information, please call: (512) 463-5459
DIVISION 4. LIBRARY ESTABLISHMENT
GRANTS, GUIDELINES FOR PUBLIC
LIBRARIES
13 TAC §§2.140 - 2.146
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the ofces of the
Texas State Library and Archives Commission or in the Texas Register
ofce, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)
The repeal is proposed under Government Code §441.0091,
Grant program for local libraries, which permits the State Library
and Archives Commission to adopt rules relating to providing
grants to meet specic information needs of residents of the state
and specic needs of local libraries.
Government Code, §441.0091, is affected by the proposed re-
peal.
§2.140. Goals and Purposes.
§2.141. Requirements for a Grant.
§2.142. Eligible Applicants.
§2.143. Eligible Expenses.
§2.144. Criteria for Award.
§2.145. Grant Review and Award Process.
§2.146. Decision Making Process.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Texas State Library and Archives Commission
Earliest possible date of adoption: December 10, 2006
For further information, please call: (512) 463-5459
DIVISION 5. LIBRARY SERVICES AND
TECHNOLOGY ACT, SPECIAL PROJECTS
GRANTS, GUIDELINES FOR PUBLIC
LIBRARIES
13 TAC §§2.150 - 2.155
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the ofces of the
Texas State Library and Archives Commission or in the Texas Register
ofce, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)
The repeal is proposed under Government Code §441.0091,
Grant program for local libraries, which permits the State Library
and Archives Commission to adopt rules relating to providing
grants to meet specic information needs of residents of the state
and specic needs of local libraries.
Government Code, §441.0091, is affected by the proposed re-
peal.
§2.150. Goals and Purposes.
§2.151. Eligible Applicants.
§2.152. Eligible Expenses.
§2.153. Criteria for Award.
§2.154. Grant Review and Award Process.
§2.155. Decision Making Process.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Texas State Library and Archives Commission
Earliest possible date of adoption: December 10, 2006
For further information, please call: (512) 463-5459
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DIVISION 6. LOAN STAR LIBRARIES
GRANTS, GUIDELINES FOR PUBLIC
LIBRARIES
13 TAC §§2.160 - 2.165
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the ofces of the
Texas State Library and Archives Commission or in the Texas Register
ofce, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)
The repeal is proposed under Government Code §441.0091,
Grant program for local libraries, which permits the State Library
and Archives Commission to adopt rules relating to providing
grants to meet specic information needs of residents of the state
and specic needs of local libraries.
Government Code, §441.0091, is affected by the proposed re-
peal.





§2.165. Application Review and Awarding Process.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Texas State Library and Archives Commission
Earliest possible date of adoption: December 10, 2006
For further information, please call: (512) 463-5459
DIVISION 7. TEXAS READS GRANT
PROGRAM, GUIDELINES FOR PUBLIC
LIBRARIES
13 TAC §§2.170 - 2.175
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the ofces of the
Texas State Library and Archives Commission or in the Texas Register
ofce, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)
The repeal is proposed under Government Code §441.0091,
Grant program for local libraries, which permits the State Library
and Archives Commission to adopt rules relating to providing
grants to meet specic information needs of residents of the state
and specic needs of local libraries.
Government Code, §441.0091, is affected by the proposed re-
peal.
§2.170. Goals and Purposes.
§2.171. Eligible Applicants.
§2.172. Eligible Expenses.
§2.173. Criteria for Award.
§2.174. Grant Review and Award Process.
§2.175. Decision Making Process.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Texas State Library and Archives Commission
Earliest possible date of adoption: December 10, 2006
For further information, please call: (512) 463-5459
CHAPTER 8. TEXSHARE LIBRARY
CONSORTIUM
13 TAC §8.6
(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the ofces of the
Texas State Library and Archives Commission or in the Texas Register
ofce, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)
The Texas State Library and Archives Commission proposes the
repeal of 13 TAC §8.6, relating to the "Grants: Access to Lo-
cal Holdings" grant policies and procedures administered by the
agency. The proposed repeal is being done in coordination with
an effort by the agency to adopt new, extensively revised rules
for the administration of its grants.
Edward Seidenberg, Assistant State Librarian, has determined
that for each year of the rst ve years after the repeal, there
will be no scal implications for state or local governments. Mr.
Seidenberg does not anticipate either a loss of, or an increase
in, revenue to state or local governments as a result of the pro-
posed repeal. There will be no impact on small businesses or
individuals as a result of enforcing the repeal. The public benet
of the proposed repeal is that it will help standardize the policies
and procedures for numerous grant programs.
Written comments on the proposed repeal may be submitted to
Edward Seidenberg, Texas State Library, Box 12927, Austin,
Texas 78711; or deputy.director@tsl.state.tx.us; or by fax to
(512) 463-5436.
The repeal is proposed under Government Code §441.0091,
Grant program for local libraries, which permits the State Li-
brary and Archives Commission to adopt rules relating to pro-
viding grants to meet specic information needs of residents of
the state and specic needs of local libraries, and Government
Code §441.225(b), which permits the commission to adopt rules
to govern the operation of the consortium.
Government Code, §441.0091 and §441.225(b) are affected by
the proposed repeal.
§8.6. Grants: Access to Local Holdings.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Texas State Library and Archives Commission
Earliest possible date of adoption: December 10, 2006
For further information, please call: (512) 463-5459
TITLE 16. ECONOMIC REGULATION
PART 1. RAILROAD COMMISSION OF
TEXAS
CHAPTER 3. OIL AND GAS DIVISION
16 TAC §§3.2, 3.5, 3.14, 3.25, 3.56, 3.58, 3.80
The Railroad Commission of Texas proposes amendments to
§§3.2, 3.5, 3.14, 3.25, 3.56, 3.58, and 3.80, relating to Commis-
sion Access to Properties; Application To Drill, Deepen, Reen-
ter, or Plug Back; Plugging; Use of Common Storage; Scrubber
Oil and Skim Hydrocarbons; Oil, Gas, or Geothermal Resource
Operator’s Reports; and Commission Oil and Gas Forms, Appli-
cations, and Filing Requirements.
The Commission proposes the amendments to §§3.5, 3.14,
3.25, 3.56, and 3.58 to delete references to old Forms P-1
and P-2, which have been replaced with Form PR, Monthly
Production Report. The proposed amendment in §3.2 cor-
rects a grammatical error, and an amendment at the end of
§3.58(b) adds the wording "if requested by the transporter,"
which matches existing wording on the form. No substantive or
procedural changes are being proposed.
The Commission proposes to amend Table 1 in §3.80 to reect
proposed changes to Form L-1, Electric Log Status Report, pur-
suant to recent amendments to §3.16, relating to Log and Com-
pletion or Plugging Report. The changes on Form L-1 replace
language from §3.16 currently on the back of the form with the
amended §3.16 language, which became effective on January
30, 2006. The Commission also proposes to amend the in-
structions on Form ST-1, Application for Texas Severance Tax
Incentive Certication, to replace an obsolete reference to fed-
eral regulations with a reference to 16 TAC §3.101, relating to
Certication for Severance Tax Exemption or Reduction for Gas
Produced From High-Cost Gas Wells (Statewide Rule 101); to
clarify dates associated with tax exemptions as opposed to tax
reductions for high-cost gas; and to change a reference in para-
graph 2 from "well gas" to "gas well gas." In the rows for Forms
L-1 and ST-1 in the Table, the revision date is shown as "12/06"
but would be changed on adoption to indicate the month the
amendment actually becomes effective. In addition, the Com-
mission proposes some minor clean-up changes in the rows for
Forms H-1, H-1A, W-1, and W-14 to delete an old effective date,
and on the row for Form PR to delete the statement that it is a
new form.
Leslie Savage, Planning and Administration, Oil and Gas Divi-
sion, has determined that for each year of the rst ve years the
proposed amendments will be in effect, there will be no scal im-
plications on state or local governments as a result of enforcing
or administering the proposed amendments.
Texas Government Code, §2006.002 requires a state agency
considering adoption of a rule that would have an adverse eco-
nomic effect on small businesses or micro-businesses to reduce
the effect if doing so is legal and feasible considering the pur-
pose of the statutes under which the rule is to be adopted. Be-
fore adopting a rule that would have an adverse economic effect
on small businesses, a state agency must prepare a statement
of the effect of the rule on small businesses, which must include
an analysis of the cost of compliance with the rule for small busi-
nesses and a comparison of that cost with the cost of compli-
ance for the largest businesses affected by the rule, using cost
for each employee, cost for each hour of labor, or cost for each
$100 of sales. Ms. Savage has determined that there will be no
cost of compliance with the proposed amendments for the indi-
vidual, small business, or micro-business operator.
Ms. Savage has determined that for each year of the rst ve
years that the amendments will be in effect the primary public
benet will be clear and consistent Commission rules and forms.
Comments on the proposal may be submitted to Rules Coor-
dinator, Ofce of General Counsel, Railroad Commission of
Texas, P. O. Box 12967, Austin, Texas 78711-2967; online at
www.rrc.state.tx.us/rules/commentform.html; or by electronic
mail to rulescoordinator@rrc.state.tx.us. The Commission will
accept comments for 30 days after publication in the Texas
Register. Comments should refer to Oil & Gas Docket No.
20-0249367. The Commission encourages all interested per-
sons to submit comments no later than the deadline. The
Commission cannot guarantee that comments submitted after
the deadline will be considered. For further information, call Ms.
Savage at (512) 463-7308. The status of Commission rulemak-
ings in progress is available at www.rrc.state.tx.us/rules/pro-
posed.html.
The Commission proposes the amendments pursuant to Texas
Natural Resources Code, §81.051 and §81.052, which provide
the Commission with jurisdiction over all persons owning or en-
gaged in drilling or operating oil or gas wells in Texas and the au-
thority to adopt all necessary rules for governing and regulating
persons and their operations under the jurisdiction of the Com-
mission. Texas Natural Resources Code, §85.201 and §85.202,
require the Commission to adopt and enforce rules and orders
for the conservation of oil and gas and prevention of waste of
oil and gas, generally, and specically, for the drilling of wells
and preserving a record of the drilling of wells; to require wells
to be drilled and operated in a manner that will prevent injury
to adjoining property; to require records to be kept and reports
made; and to provide for issuance of permits, tenders, and other
evidences of permission when the issuance of the permits, ten-
ders, or permission is necessary or incident to the enforcement
of the commission’s rules or orders for the prevention of waste.
Texas Natural Resources Code, §86.041 and §86.042, give the
Commission broad discretion in administering the provisions of
Chapter 86, and authorize the Commission, generally, to adopt
any rule or order necessary to effectuate the provisions and pur-
poses of Chapter 86. Texas Natural Resources Code, §91.552,
directs the Commission by rule to establish criteria for electric
logs to be led with the Commission.
Texas Natural Resources Code, §§81.051, 81.052, 85.201,
85.202, 86.041, 86.042, and 91.551 - 91.556; and Texas Tax
Code, §201.057, are affected by the proposed amendments.
Statutory authority: Texas Natural Resources Code, §§81.051,
81.052, 85.201, 85.202, 86.041, 86.042, and 91.552.
PROPOSED RULES November 10, 2006 31 TexReg 9175
Cross-reference to statutes: Texas Natural Resources Code,
§§81.051, 81.052, 85.201, 85.202, 86.041, 86.042, and 91.551
- 91.556; and Texas Tax Code, §201.057.
Issued in Austin, Texas on October 30, 2006.
§3.2. Commission Access to Properties.
(a) (No change.)
(b) Designated agents of the commission are authorized to
make any tests on any well at any time necessary for [to] conservation
regulation, and the owner of such well is hereby directed to do all
things that may be required of him by the commission’s agent to make
such tests in a proper manner.
§3.5. Application To Drill, Deepen, Reenter, or Plug Back.
(a) - (c) (No change.)
(d) Testing of existing wells in other reservoirs inside the cas-
ing. For an existing well, an operator may request authorization to
commence operations to deepen inside the casing or plug back prior to
the granting of a permit to deepen or plug back.
(1) (No change.)
(2) Operations of deepening inside the casing or plugging
back shall not be commenced until the district ofce has reviewed and
approved the request. Testing pursuant to this authorization shall be
completed within 90 days from the date the district ofce approves the
request.
(A) - (B) (No change.)
(C) Within 30 days of completion of testing, the oper-
ator must either le an application for a permit to produce a reservoir
tested pursuant to this subsection or le an amended completion report
in accordance with §3.16 of this title (relating to Log and Completion
or Plugging Report) (Statewide Rule 16) with a copy of the request
signed by the district ofce and a statement that a permit to produce
a tested reservoir is not being sought, or if the well has been plugged
and abandoned, a plugging report including reservoir and perforation
data. If a permit is not obtained for the tested reservoirs and/or an al-
lowable is not assigned, the producer shall report all test production
on Form PR, Monthly Production Report, [in the producer’s monthly
report] led for the last permitted reservoir in which the well was com-
pleted and may request authorization to sell the test production. The
test production may be sold after such authorization is granted.
(e) - (h) (No change.)
§3.14. Plugging.
(a) Denitions and application to plug.
(1) The following words and terms, when used in this sec-
tion, shall have the following meanings, unless the context clearly in-
dicates otherwise:
(A) - (I) (No change.)
(J) Reported production--Production of oil or gas, ex-
cluding production attributable to well tests, accurately reported to the
Commission on Form PR, Monthly Production Report [a monthly pro-
ducer’s report].
(K) - (N) (No change.)
(2) - (5) (No change.)
(b) - (k) (No change.)
§3.25. Use of Common Storage.
(a) - (b) (No change.)
(c) The operator of a lease or leases for which the commis-
sion has authorized the use of common storage of oil produced from
two or more reservoirs or zones and from two or more leases shall le
Form PR, Monthly Production Report, [a Monthly Producer’s Report]
for each separate reservoir or zone and/or for each separate lease and,
in addition thereto, said operator shall le a report showing the data
included on the individual reports on a combined basis for the total
amount of commingled oil in common storage.
§3.56. Scrubber Oil and Skim Hydrocarbons.
(a) (No change.)
(b) Disposition of scrubber oil, skim hydrocarbons, and iden-
tiable liquid hydrocarbon volumes.
(1) (No change.)
(2) Skim hydrocarbons.
(A) - (D) (No change.)
(E) The operator of each producing property shall re-
port the volume of liquid hydrocarbons allocated to the producing prop-
erty as production from the property on Form PR, Monthly Production
Report [either Form P-1 (Producer’s Monthly Report of Oil Wells) or
Form P-2 (Producer’s Monthly Report of Gas Wells)]. The volume
allocated back shall be shown as skim oil or skim condensate on the
[appropriate] form.
(3) (No change.)
§3.58. Oil, Gas, or Geothermal Resource Operator’s Reports.
(a) (No change.)
(b) Monthly production [producer’s] report (oil, natural gas
and geothermal resources). For each calendar month, each operator
who is a producer of crude oil, natural gas or geothermal resources shall
le with the commission a report for each of the operator’s produc-
ing properties. Operators shall le such reports on commission Form
PR, Monthly Production Report, [form P-1 (producer’s monthly report
of oil wells), commission form P-2 (producer’s monthly report of gas
wells)], or commission Form [form] GT-2 (producer’s monthly report
of geothermal wells). These commission forms report monthly pro-
duction and disposition of oil and condensate, and casinghead gas and
gas well gas (Form PR) [casinghead gas (form P-1), gas well gas and
condensate (form P-2)] and geothermal resources (Form [form] GT-2).
On or before the last day of the month subsequent to the period of the
report, the operator shall le the [an] original [and one copy of each
such] form with [, the original to be led in] the Austin ofce, and one
copy with the transporter taking the oil, gas or geothermal resources
from the property if requested by the transporter.
(c) - (d) (No change.)
§3.80. Commission Oil and Gas Forms, Applications, and Filing Re-
quirements.
(a) Forms. Forms required to be led at the Commission shall
be those prescribed by the Commission as listed in Table 1 of this sub-
section. A complete set of all Commission forms listed on Table 1
required to be led at the Commission shall be kept by the Commis-
sion secretary and posted on the Commission’s web site. Notice of any
new or amended forms shall be issued by the Commission. For any
required or discretionary ling, an organization may either le the pre-
scribed form on paper or use any electronic ling process in accordance
with subsections (e) or (f) of this section, as applicable. The Commis-
sion may at its discretion accept an earlier version of a prescribed form,
provided that it contains all required information and meets the require-
ments of subsection (e)(3) of this section.
Figure: 16 TAC §3.80(a)
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(b) - (f) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Railroad Commission of Texas
Earliest possible date of adoption: December 10, 2006
For further information, please call: (512) 475-1295
PART 2. PUBLIC UTILITY
COMMISSION OF TEXAS
CHAPTER 25. SUBSTANTIVE RULES
APPLICABLE TO ELECTRIC SERVICE
PROVIDERS
The Public Utility Commission of Texas (commission) pro-
poses amendments to §25.5, relating to Denitions, §25.472,
relating to Privacy of Customer Information, §25.473, relating
to Non-English Language Requirements, §25.474, relating
to Selection of Retail Electric Provider, §25.475, relating to
Information Disclosures to Residential and Small Commercial
Customers, §25.478, relating to Credit Requirements and
Deposits, §25.480, relating to Bill Payment and Adjustments,
§25.481, relating to Unauthorized Charges, §25.483, relating
to Disconnection of Service, §25.485, relating to Customer
Access and Complaint Handling, §25.488, Procedures for a
Premise with No Service Agreement, §25.491, Record Reten-
tion and Reporting Requirements, and §25.493, Acquisition
and Transfer of Customers from One Retail Electric Provider
to Another and the repeal of §25.482, relating to Termination
of Service. The proposed amendments and repeal change or
eliminate these sections to comport with the provisions outlined
in §25.43, Provider of Last Resort (POLR), which detail when
a customer may receive or be placed on POLR service. This
rule is a competition rule subject to judicial review as specied
in PURA §39.001(e). Project Number 33025 is assigned to this
proceeding.
Erin K. Wasik-Gutierrez, Retail Market Analyst, Retail Market
Oversight Section, Electric Industry Oversight Division, has de-
termined that for each year of the rst ve-year period the pro-
posed sections are in effect there will be no scal implications
for state or local government as a result of enforcing or adminis-
tering the sections.
Ms. Wasik-Gutierrez has determined that for each year of the
rst ve years the proposed sections are in effect, the public
benet anticipated as a result of enforcing the sections will be
clarity and consistency throughout the Substantive Rules in re-
gard to POLR service. There will be no adverse economic effect
on small businesses or micro-businesses as a result of enforcing
these sections. There is no anticipated economic cost to persons
who are required to comply with the sections as proposed.
Ms. Wasik-Gutierrez has also determined that for each year
of the rst ve years the proposed sections are in effect, there
should be no effect on a local economy, and therefore no local
employment impact statement is required under the Administra-
tive Procedure Act (APA), Texas Government Code §2001.022.
The commission staff will conduct a public hearing on this rule-
making, if requested pursuant to the Administrative Procedure
Act, Texas Government Code §2001.029, at the commission’s
ofces located in the William B. Travis Building, 1701 North Con-
gress Avenue, Austin, Texas 78701 on Monday, December 11,
2006, at 9:00 a.m. The request for a public hearing must be re-
ceived within 21 days after publication.
Comments on the proposed amendments and/or repeal may be
submitted to the Filing Clerk, Public Utility Commission of Texas,
1701 North Congress Avenue, P.O. Box 13326, Austin, Texas
78711-3326, within 21 days after publication. Sixteen copies
of comments to the proposed amendments and/or repeal are
required to be led pursuant to §22.71(c) of this title. Reply
comments may be submitted within 31 days after publication.
Comments should be organized in a manner consistent with the
organization of the proposed amendments and/or repeal. The
commission invites specic comments regarding the costs asso-
ciated with, and benets that will be gained by, implementation
of the proposed amendments and/or repeal. The commission
will consider the costs and benets in deciding whether to adopt
the proposed amendments and/or repeal. All comments should
refer to Project Number 33025. The commission will also accept
comments on the following question:
Is there any other language in the Substantive Rules not iden-
tied herein that needs to be amended so that it comports with
§25.43, POLR? If so, please suggest how the language should
be amended.
SUBCHAPTER A. GENERAL PROVISIONS
16 TAC §25.5
The amendment is proposed under the Public Utility Regulatory
Act, Texas Utilities Code Annotated §14.002 (Vernon 1998, Sup-
plement 2006) (PURA), which provides the commission with the
authority to make and enforce rules reasonably required in the
exercise of its powers and jurisdiction and, in particular, §17.004
and §39.101, which direct the commission to implement cus-
tomer protections for electric customers, and §39.106, which di-
rects the commission to designate providers of last resort.
Cross Reference to Statutes: Public Utility Regulatory Act
§§14.002, 17.004, 39.001 and 39.106.
§25.5. Denitions.
The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise:
(1) - (89) (No change.)
(90) Provider of last resort (POLR)--A retail electric
provider (REP) certied in Texas that has been designated by the
commission to provide a basic, standard retail service package in
accordance with §25.43 of this title (relating to Provider of Last Resort
(POLR)) [to customers that are not being served by a REP for reasons
other than non-payment].
(91) - (144) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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SUBCHAPTER R. CUSTOMER PROTECTION
RULES FOR RETAIL ELECTRIC SERVICE
16 TAC §§25.472 - 25.475, 25.478, 25.480, 25.481, 25.483,
25.485, 25.488, 25.491, 25.493
The amendments are proposed under the Public Utility Regula-
tory Act, Texas Utilities Code Annotated §14.002 (Vernon 1998,
Supplement 2006) (PURA), which provides the commission with
the authority to make and enforce rules reasonably required
in the exercise of its powers and jurisdiction and, in particular,
§17.004 and §39.101, which direct the commission to implement
customer protections for electric customers, and §39.106, which
directs the commission to designate providers of last resort.
Cross Reference to Statutes: Public Utility Regulatory Act
§§14.002, 17.004, 39.001 and 39.106.
§25.472. Privacy of Customer Information.
(a) (No change.)
(b) Individual customer and premise information.
(1) - (4) (No change.)
(5) Upon the request of a customer, a REP shall notify a
third person chosen by the customer of any pending disconnection [or
termination] of electric service with respect to the customer’s account.
[(c) This section is effective June 1, 2004.]
§25.473. Non-English Language Requirements.
(a) - (c) (No change.)
(d) Dual language requirement. The following documents
shall be provided to all customers in both English and Spanish, unless
a customer has designated a language other than English or Spanish as
the language in which they will receive the information described in
subsection (b) of this section, in which case the documents described
in paragraphs (1) and (3) of this subsection shall be provided in English
and the other language designated by the customer.
(1) - (2) (No change.)
(3) a disconnection [or termination] notice.
(e) (No change.)
[(f) This section is effective June 1, 2004.]
§25.474. Selection of Retail Electric Provider.
(a) - (l) (No change.)
(m) Exemptions for certain transfers. The provisions of this
section relating to authorization and right of rescission are not applica-
ble when the applicant’s or customer’s electric service is:
[(1) transferred to the afliated REP by a REP for non-pay-
ment pursuant to §25.482 of this title (relating to Termination of Ser-
vice);]
(1) [(2)] transferred to the POLR pursuant to §25.43 of this
title (relating to Provider of Last Resort (POLR)) when the customer’s
REP of record defaults or otherwise ceases to provide service. Nothing
in this subsection implies that the customer is accepting a contract with
the POLR for a specic term;
(2) [(3)] transferred to the competitive afliate of the
POLR pursuant to §25.43(o) of this title;
(3) [(4)] transferred to another REP in accordance with sec-
tion §25.493 of this title (relating to Acquisition and Transfer of Cus-
tomers from One Retail Electric Provider to Another); or
(4) [(5)] transferred from one premise to another premise
without a change in REP and without a material change in the terms of
service.
(n) (No change.)
[(o) This section is effective August 1, 2004.]
§25.475. Information Disclosures to Residential and Small Commer-
cial Customers.
(a) - (c) (No change.)
(d) Terms of service document.
(1) - (4) (No change.)
(5) The following information shall be conspicuously con-
tained in the terms of service document:
(A) - (K) (No change.)
(L) A statement informing the customer that the REP
cannot deny service or require a prepayment or deposit for service
based on a customer’s race, creed, color, national origin, ancestry, sex,
marital status, lawful source of income, level of income, disability, fa-
milial status, location of a customer in a economically distressed geo-
graphic area, or qualication for low income or energy efciency ser-
vices; [and]
(M) A description of any collection fees or costs that
may be assessed to the customer by the REP and that cannot be quan-
tied in the terms of service document; and [.]
(N) A statement of customer’s ability to terminate ser-
vice in the event:
(i) The customer moves to another premises;
(ii) Market conditions change and the terms of ser-
vice document allows the REP to terminate service without penalty in
response to changing market conditions; or
(iii) A REP noties the customer of a material
change in the terms and conditions of the service agreement.
(e) - (f) (No change.)
(g) Your Rights as a Customer disclosure. In addition to
the terms of service document required by this section, a REP shall
develop a separate disclosure statement for residential customers and
small commercial customers entitled "Your Rights as a Customer" that
summarizes the standard customer protections provided by the rules
in this subchapter.
(1) - (3) (No change.)
(4) The disclosure shall inform the customer of the follow-
ing:
(A) - (H) (No change.)
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(I) Protections relating to [termination of service pro-
tections pursuant to §25.482 of this title (relating to Termination of
Service) and] disconnection of service pursuant to §25.483 of this title
(relating to Disconnection of Service);
(J) - (Q) (No change.)
[(h) This section is effective June 1, 2004.]
§25.478. Credit Requirements and Deposits.
(a) - (c) (No change.)
(d) Additional deposits by existing customers.
(1) - (2) (No change.)
(3) A REP may [terminate or] disconnect service if the ad-
ditional deposit is not paid within ten days of the request, provided a
written disconnection notice has been issued to the customer. A dis-
connection notice may be combined with or issued concurrently with
the written request for the additional deposit. The disconnection notice
shall comply with the requirements in §25.483(m) of this title.
(e) - (h) (No change.)
(i) Guarantees of residential customer accounts. A guarantee
agreement in lieu of a cash deposit issued by any REP, if applicable,
shall conform to the following requirements:
(1) - (5) (No change.)
(6) The REP may initiate disconnection [termination of the
guarantor’s service (or disconnection of service for the POLR, or any
REP having disconnect authority)] for nonpayment of the guaranteed
amount only if the disconnection of service[termination of service (or,
where applicable, the disconnection of service)] was disclosed in the
written guarantee agreement, and only after proper notice as described
by paragraph (5) of this subsection [and §25.482 of this title (relating
to Termination of Service)] or §25.483 of this title.
(j) Refunding deposits and voiding letters of guarantee.
(1) - (2) (No change.)
(3) If a customer’s or applicant’s service is not connected,
or is [terminated or] disconnected, the REP shall promptly void and re-
turn to the guarantor all letters of guarantee on the account or provide
written documentation that the guarantee agreement has been voided,
or refund the customer’s or applicant’s deposit plus accrued interest on
the balance, if any, in excess of the unpaid bills for service furnished.
Similarly, if the guarantor’s service is not connected, [or is terminated]
or is disconnected, the REP shall promptly void and return to the guar-
antor all letters of guarantee or provide written documentation that the
guarantees have been voided. This provision does not apply when the
customer or guarantor moves or changes the address where service is
provided, as long as the customer or guarantor remains a customer of
the REP.
(4) (No change.)
(k) - (l) (No change.)
§25.480. Bill Payment and Adjustments.
(a) - (d) (No change.)
(e) Underbilling by a REP. If charges are found to be lower
than authorized by the REP’s terms and conditions of service, or if the
REP fails to bill the customer for service, then the customer’s bill may
be corrected.
(1) (No change.)
(2) The REP may [terminate service pursuant to §25.482
of this title (relating to Termination of Service) or] disconnect service
pursuant to [pursuant to] §25.483 of this title (relating to Disconnection
of Service) if the customer fails to pay the additional charges within a
reasonable time.
(3) - (5) (No change.)
(f) - (h) (No change.)
(i) Payment arrangements. A payment arrangement is any
agreement between the REP and a customer that allows a customer
to pay the outstanding bill after its due date, but before the due date
of the next bill. If the REP issues a [termination or] disconnection
notice before a payment arrangement was made, that [termination or]
disconnection should be suspended until after the due date for the
payment arrangement. If a customer does not fulll the terms of the
payment arrangement, service may be [terminated or ] disconnected
after the later of the due date for the payment arrangement or the
[termination or] disconnection date indicated in the notice, without
issuing an additional disconnection notice.
(j) Deferred payment plans. A deferred payment plan is an
agreement between the REP and a customer that allows a customer to
pay an outstanding bill in installments that extend beyond the due date
of the current bill. A deferred payment plan may be established in per-
son or by telephone, but all deferred payment plans shall be conrmed
in writing by the REP.
(1) - (5) (No change.)
(6) A copy of the deferred payment plan shall be provided
to the customer and:
(A) - (E) (No change.)
(F) shall allow for the [termination or] disconnection of
service (as appropriate) if the customer does not fulll the terms of the
deferred payment plan, and shall state the terms for disconnection [or
termination of service]; and
(G) (No change.)
(7) A REP may pursue [termination or] disconnection of
service if a customer does not meet the terms of a deferred payment
plan. However, service shall not be [terminated or] disconnected until
appropriate notice has been issued, pursuant to §25.483 of this title [or
§25.482 of this title], notifying the customer that the customer has not
met the terms of the plan. The requirements of subsection (j)(3) of this
section shall not apply with respect to a customer who has received
notice of a [termination or] disconnection due to failure to meet the
terms of a deferred payment plan.
(k) Allocation of partial payments. A REP shall allocate a par-
tial payment by the customer rst to the oldest balance due for electric
service, followed by the current amount due for electric service. When
there is no longer a balance for electric service, payment may be ap-
plied to non-electric services billed by the REP. Electric service shall
not be [terminated or] disconnected for non-payment of non-electric
services.
[(l) This section is effective June 1, 2004.]
§25.481. Unauthorized Charges.
(a) - (b) (No change.)
(c) Responsibilities for unauthorized charges.
(1) (No change.)
(2) A REP shall not:
(A) seek to [terminate or] disconnect electric service to
any customer for nonpayment of an unauthorized charge;
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(B) - (C) (No change.)
(3) - (4) (No change.)
(d) - (e) (No change.)
[(f) This section is effective June 1, 2004.]
§25.483. Disconnection of Service.
(a) (No change.)
(b) Disconnection authority.
(1) Any REP may authorize the disconnection of a medium
non-residential or large non-residential customer, as that term is dened
in §25.43 of this title (relating to Provider of Last Resort (POLR)),
unless the customer is receiving service under a contract entered into
prior to September 24, 2002, the original term of which has not expired
and the contract makes no provision for waiver of the customer’s right
to be transferred to the POLR for non-payment.
(2) Except [Until June 1, 2004, and except] as provided in
subsection (d) of this section, all [only the afliated REP or the POLR
may authorize disconnection of residential and small non-residential
customers, as those terms are dened in §25.43 of this title. All] REPs
shall have the [such] authority to authorize the disconnection of cus-
tomers pursuant to Commission rules. Prior [as of June 1, 2004, pro-
vided that prior] to authorizing disconnections for non-payment in ac-
cordance with this subchapter, a REP shall:
(A) (No change.)
(B) inform customers in the Terms of Service Docu-
ment of the REP’s authority to order the disconnection of customers
for non-payment; and [except for the afliated REP and POLR, send
a notice to each retail customer stating the following: "As of June 1,
2004, the Public Utility Commission of Texas (commission) will allow
(REP) to request disconnection of your service if you do not pay your
electric bill by the nal due date. If you have any questions about this
change in policy, please call (REP’s toll-free phone number);" and]
(C) (No change.)
(c) - (f) (No change.)
[(g) Disconnection due to abandonment by the POLR. A
POLR shall not abandon a customer or a service area without written
notice to its customers and approval from the commission, in accor-
dance with §25.43 of this title.]
(g) [(h)] Disconnection of ill and disabled. A REP having dis-
connection authority under the provisions of subsection (b) of this sec-
tion shall not authorize a disconnection for nonpayment of electric ser-
vice at a permanent, individually metered dwelling unit of a delinquent
customer when that customer establishes that disconnection of service
will cause some person residing at that residence to become seriously
ill or more seriously ill.
(1) Each time a customer seeks to avoid disconnection of
service under this subsection, the customer shall accomplish all of the
following by the stated date of disconnection:
(A) Have the person’s attending physician (for purposes
of this subsection, the "physician" shall mean any public health ofcial,
including medical doctors, doctors of osteopathy, nurse practitioners,
registered nurses, and any other similar public health ofcial) call or
contact the REP by the stated date of disconnection;
(B) Have the person’s attending physician submit a
written statement to the REP; and
(C) Enter into a deferred payment plan.
(2) The prohibition against service disconnection provided
by this subsection shall last 63 days from the issuance of the bill for
electric service or a shorter period agreed upon by the REP and the
customer or physician.
(3) If, in the normal performance of its duties, a TDU
obtains information that a customer scheduled for disconnection may
qualify for delay of disconnection pursuant to this subsection, and
the TDU reasonably believes that the information may be unknown
to the REP, the TDU shall delay the disconnection and promptly
communicate the information to the REP. The TDU shall disconnect
such customer if it subsequently receives a conrmation of the dis-
connect notice from the REP. Nothing herein should be interpreted
as requiring a TDU to assess or to inquire as to the customer’s status
before performing a disconnection, or to provide prior notice of the
disconnection, when not otherwise required.
(h) [(i)] Disconnection of energy assistance clients.
(1) A REP having disconnection authority under the pro-
visions of subsection (b) of this section shall not authorize a discon-
nection for nonpayment of electric service to a delinquent residential
customer for a billing period in which the REP receives a pledge, letter
of intent, purchase order, or other notication that the energy assistance
provider is forwarding sufcient payment to continue service provided
that such pledge, letter of intent, purchase order, or other notication
is received by the due date stated on the disconnection notice, and the
customer, by the due date on the disconnection notice, either pays or
makes payment arrangements to pay any outstanding debt not covered
by the energy assistance provider.
(2) If an energy assistance provider has requested monthly
usage data pursuant to §25.472(b)(4) of this title (relating to Privacy
of Customer Information), the REP shall extend the nal due date on
the disconnection notice, day for day, from the date the usage data was
requested until it is provided.
(3) A REP shall allow at least 45 days for an energy as-
sistance provider to honor a pledge, letter of intent, purchase order, or
other notication before submitting the disconnection request to the
TDU.
(4) A REP may request disconnection of service to a cus-
tomer if payment from the energy assistance provider’s pledge is not
received within the time frame agreed to by the REP and the energy
assistance provider, or if the customer fails to pay any portion of the
outstanding balance not covered by the pledge.
(i) [(j)] Disconnection during extreme weather. A REP hav-
ing disconnection authority under the provisions of subsection (b) of
this section shall not authorize a disconnection for nonpayment of elec-
tric service for any customer in a county in which an extreme weather
emergency occurs. A REP shall offer residential customers a deferred
payment plan upon request by the customer that complies with the re-
quirements of §25.480 of this title (relating to Bill Payment and Ad-
justments) for bills that become due during the weather emergency.
(1) The term "extreme weather emergency" shall mean a
day when:
(A) the previous day’s highest temperature did not ex-
ceed 32 degrees Fahrenheit, and the temperature is predicted to remain
at or below that level for the next 24 hours anywhere in the county, ac-
cording to the nearest National Weather Service (NWS) reports; or
(B) the NWS issues a heat advisory for a county, or
when such advisory has been issued on any one of the preceding two
calendar days in a county.
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(2) A TDU shall notify the commission of an extreme
weather emergency in a method prescribed by the commission, on each
day that the TDU has determined that an extreme weather emergency
has been issued for a county in its service area. The initial notice shall
include the county in which the extreme weather emergency occurred
and the name and telephone number of the utility contact person.
(j) [(k)] Disconnection of master-metered apartments. When
a bill for electric service is delinquent for a master-metered apartment
complex:
(1) The REP having disconnection authority under the pro-
visions of subsection (b) of this section shall send a notice to the cus-
tomer as required by subsection (k)[(l)] of this section. At the time such
notice is issued, the REP, or its agents, shall also inform the customer
that notice of possible disconnection will be provided to the tenants of
the apartment complex in six days if payment is not made before that
time.
(2) At least six days after providing notice to the customer
and at least four days before disconnecting, the REP shall post a mini-
mum of ve notices in English and Spanish in conspicuous areas in the
corridors or other public places of the apartment complex. Language
in the notice shall be in large type and shall read: "Notice to residents
of (name and address of apartment complex): Electric service to this
apartment complex is scheduled for disconnection on (date), because
(reason for disconnection)."
(k) [(l)] Disconnection notices. A disconnection notice for
nonpayment shall:
(1) not be issued before the rst day after the bill is due;
(2) be a separate mailing or hand delivered notice with a
stated date of disconnection with the words "disconnection notice" or
similar language prominently displayed. The REP may send the dis-
connection notice concurrently with the request for a deposit;
(3) have a disconnection date that is not a holiday, weekend
day, or day that the REP’s personnel are not available to take payments,
and is not less than ten days after the notice is issued;
(4) include a statement notifying the customer that if the
customer needs assistance paying the bill by the due date, or is ill and
unable to pay the bill, the customer may be able to make some alternate
payment arrangement, establish a deferred payment plan, or possibly
secure payment assistance. The notice shall also advise the customer
to contact the provider for more information.
(l) [(m)] Contents of disconnection notice. Any disconnection
notice shall include the following information:
(1) The reason for disconnection;
(2) The actions, if any, that the customer may take to avoid
disconnection of service;
(3) The amount of all fees or charges which will be as-
sessed against the customer as a result of the default;
(4) The amount overdue;
(5) A toll-free telephone number that the customer can use
to contact the REP to discuss the notice of disconnection or to le a
complaint with the REP, and the following statement: "If you are not
satised with our response to your inquiry or complaint, you may le
a complaint by calling or writing the Public Utility Commission of
Texas, P.O. Box 13326, Austin, Texas, 78711-3326; Telephone: (512)
936-7120 or toll-free in Texas at (888) 782-8477. Hearing and speech
impaired individuals with text telephones (TTY) may contact the com-
mission at (512) 936-7136. Complaints may also be led electronically
at www.puc.state.tx.us/ocp/complaints/complain.cfm;"
(6) If a deposit is being held by the REP on behalf of the
customer, a statement that the deposit will be applied against the nal
bill (if applicable) and the remaining deposit will be either returned to
the customer or transferred to the new REP, at the customer’s designa-
tion and with the consent of both REPs;
(7) The availability of deferred payment or other billing ar-
rangements, from the REP, and the availability of any state or federal
energy assistance programs and information on how to get further in-
formation about those programs; and
(8) A description of the activities that the REP will use to
collect payment, including the use of consumer reporting agencies,
debt collection agencies, small claims court, and other remedies al-
lowed by law, if the customer does not pay or make acceptable pay-
ment arrangements with the REP.
(m) [(n)] Reconnection of service. Upon a customer’s satis-
factory correction of the reasons for disconnection, the REP shall re-
quest the TDU, municipally owned utility, or electric cooperative to
reconnect the customer’s electric service as quickly as possible. The
REP shall inform the customer of the approximate reconnection time in
accordance with this subsection. If a REP submits a reconnection order
with no priority or same day reconnect request and the TDU completes
the reconnect the same day, the TDU shall not assess a priority recon-
nect fee. A TDU may assess a priority reconnect fee only when the
customer expressly requests it. A customer’s service shall be recon-
nected no later than the timelines set forth below:
(1) For payments made between 8:00 a.m. and 12:00 p.m.
on a business day, a REP shall send a reconnection request to the TDU
no later than 2:00 p.m. on the same day. The TDU shall reconnect
service to that customer that day if possible, but no later than the end
of the next utility eld operational day after the reconnection request
was received by the TDU.
(2) For payments made after 12:00 p.m., but before 5:00
p.m. on a business day, a REP shall send a reconnection request to the
TDU by 7:00 p.m. on the same day. The TDU shall reconnect service
to that customer the next day if possible, but no later than the end of
the next utility eld operational day after the reconnection request was
received by the TDU.
(3) For payments made after 5:00 p.m., but before 7:00
p.m. on a business day, a REP shall send a reconnection request to
the TDU by 9:00 p.m. The TDU shall reconnect service to that cus-
tomer as soon as possible, but no later than the end of the next utility
eld operational day after the reconnection request was received by the
TDU.
(4) For payments made after 7:00 p.m., but before 8:00
a.m. on the next business day, a REP shall send a reconnection request
to the TDU by 2:00 p.m. on the next business day. The TDU shall re-
connect service to that customer no later than the end of the next utility
eld operational day after the reconnection request was received by the
TDU.
(5) For payments made on a weekend day or a holiday, a
REP shall send a reconnection request to the TDU by 2:00 p.m. on
the rst business day after the payment was made. The TDU shall
reconnect service to that customer no later than the end of the next
utility eld operational day after the reconnection request was received
by the TDU.
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(6) In no event shall a REP fail to send a reconnection no-
tice within 48 hours after the customer’s satisfactory correction of the
reasons for disconnection as specied in the disconnection notice.
(7) In no event shall a TDU fail to reconnect service within
48 hours after a reconnection request is received.
[(o) This section is effective June 1, 2004.]
§25.485. Customer Access and Complaint Handling.
(a) - (d) (No change.)
(e) Complaints to the commission.
(1) (No change.)
(2) While an informal complaint process is pending:
(A) The REP or aggregator shall not initiate collection
activities, including [termination or] disconnection of service (as ap-
propriate) or report the customer’s delinquency to a credit reporting
agency with respect to the disputed portion of the bill.
(B) A customer shall be obligated to pay any undisputed
portion of the bill and the REP may pursue [termination or] disconnec-
tion of service (as appropriate) for nonpayment of the undisputed por-
tion after appropriate notice.
(3) - (4) (No change.)
[(f) This section is effective June 1, 2004.]
§25.488. Procedures for a Premise with No Service Agreement.
(a) (No change.)
(b) Service to premise with no service agreement. If a REP
nds that a current occupant at a premise for which the provider is
shown as the REP of record in the ERCOT or TDU system is not the
customer with whom the REP currently has a service agreement for
retail electric service:
(1) (No change.)
(2) the REP with disconnection authority [the non-afli-
ated REP may issue a termination notice and the afliated REP] may
issue a disconnection notice to the current occupant. The notice shall
contain the following:
(A) The date the disconnection [termination (or discon-
nection)] will occur, provided that the date shall not be sooner than ten
days from the date the notice is issued;
[(B) For notices issued by a non-afliated REP to a res-
idential or small non-residential customer, as those terms are dened
in §25.43 of this title (relating to Provider of Last Resort (POLR)), that
the customer’s service shall be transferred to the afliated REP if the
customer does not respond within ten days after issuance of the notice;]
(B) [(C)] For notices issued [by the afliated REP] to
customers, [residential and small non-residential customers, as those
terms are dened in §25.43 of this title,] that the customer’s service
shall be disconnected if the customer does not respond within ten days
after the issuance of the notice;
[(D) For notices issued to large non-residential cus-
tomers, as that term is dened in §25.43 of this title, that the customer’s
service shall be transferred to the provider of last resort if the customer
does not respond within ten days after the issuance of the notice;]
(C) [(E)] What actions the customer must take if that
customer believes the notice is in error or desires to establish service
with the REP; and
(D) [(F)] A statement that informs the customer of the
right to obtain service from another licensed REP and that information
about other REPs can be obtained from the commission.
[(c) Termination of service to residential and small non-resi-
dential customer by non-afliated REPs. If a non-afliated REP termi-
nates service to an occupant in accordance with this section, the REP
shall transfer that occupant to the afliated REP using the procedures
established by the independent organization in order to effectuate the
termination of contract provision in §25.482(b) of this title (relating to
Termination of Contract).]
[(d) Disconnection of residential and small non-residential
customer by afliated REP. If an afliated REP disconnects service
with the occupant, it shall comply with the requirements of §25.483 of
this title (relating to Disconnection of Service).]
[(e) Termination of service to a large non-residential customer.
If a REP terminates electric service to a large non-residential occupant
in accordance with this section, the REP shall transfer that occupant to
the provider of last resort.]
[(f) Prohibition on using move-out transactions. A REP may
not submit a move-out transaction, as dened by ERCOT protocols, to
effectuate the transfers under this section.]
§25.491. Record Retention and Reporting Requirements.
(a) - (b) (No change.)
(c) Annual reports. On June 1 of each year, a REP shall report
the information required by §25.107 of this title (relating to Certica-
tion of Retail Electric Providers (REPs)) to the commission and the
Ofce of Public Utility Counsel (OPUC) and the following additional
information on a form approved by the commission for the 12-month
period ending December 31 of the prior year:
(1) - (4) (No change.)
(5) The number of complaints received by the REP from
residential customers for the following categories by month, by nine-
digit zip code and census tract:
(A) - (E) (No change.)
(F) Collection and service termination, and disconnec-
tion, which shall encompass all complaints pertaining to the implemen-
tation of §25.480 of this title, [§25.482 of this title (relating to Termi-




[(e) This section is effective June 1, 2004.]
§25.493. Acquisition and Transfer of Customers from one Retail
Electric Provider to Another.
(a) (No change.)
(b) Notice requirement. Any REP other than a provider of last
resort (POLR) that will acquire customers from another REP due to
acquisition, merger, bankruptcy, or any other similar reason, shall pro-
vide notice the notice required by subsection (c) or (d) of this section to
every affected customer. The notice may be in a billing insert or sep-
arate mailing, at least 30 days prior to the transfer. If legal or regula-
tory constraints prevent the sending of advance notice, the notice shall
be sent promptly after all legal and regulatory impediments have been
removed. The POLR shall comply with the requirements of §25.43 of
this title (relating to Provider of Last Resort (POLR)). Transferring cus-
tomers from one REP to another does not require advance commission
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approval, unless the transfer is due to abandonment of a REP [pursuant
to §25.482(d) of this title (relating to Termination of Service)]. The ac-
quiring REP shall also inform the commission or commission staff of
the acquisition of customers.
(c) - (e) (No change.)
[(f) This section is effective June 1, 2004.]
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Public Utility Commission of Texas
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16 TAC §25.482
(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the ofces of
the Public Utility Commission of Texas or in the Texas Register ofce,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The repeal is proposed under the Public Utility Regulatory Act,
Texas Utilities Code Annotated §14.002 (Vernon 1998, Supple-
ment 2006) (PURA), which provides the commission with the au-
thority to make and enforce rules reasonably required in the ex-
ercise of its powers and jurisdiction and, in particular, §17.004
and §39.101, which direct the commission to implement cus-
tomer protections for electric customers, and §39.106, which di-
rects the commission to designate providers of last resort.
Cross Reference to Statutes: Public Utility Regulatory Act
§§14.002, 17.004, 39.001 and 39.106.
§25.482. Termination of Service.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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CHAPTER 25. SUBSTANTIVE RULES
APPLICABLE TO ELECTRIC SERVICE
PROVIDERS
The Public Utility Commission of Texas (commission) proposes
new §25.130, relating to Advanced Metering, and amendments
to §25.121, relating to Meter Requirements; §25.123, relating to
Meter Readings; §25.311, relating to Competitive Metering Ser-
vices; and §25.346, relating to Separation of Electric Utility Me-
tering and Billing Service Costs and Activities. The proposed
new section and amendments relate to the deployment and use
of advanced meters, pursuant to Public Utility Regulatory Act
(PURA), §39.107, as amended by House Bill 2129, 79th Legis-
lature, Regular Session (2005). The proposed new section and
amendments are competition rules subject to judicial review as
specied in PURA, §39.001(e). Project Number 31418 is as-
signed to this proceeding.
Christine Wright, Electric Industry Oversight Division, has deter-
mined that, for each year of the rst ve-year period the proposed
new section and amendments are in effect, there will be no scal
implications for state or local government as a result of enforcing
or administering the sections.
Ms. Wright has determined that, for each year of the rst ve
years the proposed new section and amendments are in effect,
the public benet anticipated as a result of enforcing the pro-
posed new section and amendments will be, to the extent that
advanced meters are deployed and used pursuant to the pro-
posed new section and amendments, improvements in electric
delivery service and new, benecial electric services that will
be provided through advanced meters. There will be no ad-
verse economic effect on small businesses or micro-businesses
as a result of enforcing the proposed new section and amend-
ments. There will be no economic costs to persons who are
required to comply with the proposed new section and amend-
ments, because deployment of advanced meters under the pro-
posed new section is voluntary unless otherwise ordered by the
commission. The principal purpose of the proposed new section
and amendments is to implement the requirements of PURA,
§39.107, as amended by House Bill 2129, 79th Legislature, Reg-
ular Session (2005) in a way that maximizes benets and mini-
mizes costs.
Ms. Wright has also determined that, for each year of the rst
ve years the proposed sections are in effect, there should be no
effect on a local economy and, therefore, no local employment
impact statement is required under Administrative Procedure Act
(APA), Texas Government Code, §2001.022.
Comments on the proposed new section and amendments may
be submitted to the Filing Clerk, Public Utility Commission of
Texas, 1701 North Congress Avenue, P.O. Box 13326, Austin,
Texas 78711-3326, no later than Monday, December 18, 2006.
Sixteen copies of comments to the proposed new section and
amendments are required to be led pursuant to §22.71(c) of
this title. Reply comments may be submitted no later than Tues-
day, January 16, 2007. Comments should be organized in a
manner consistent with the organization of the proposed new
section and amendments. The commission invites specic com-
ments regarding the costs associated with, and benets that will
be gained by, implementation of the proposed new section and
amendments. The commission will consider the costs and ben-
ets in deciding whether to adopt the new section and amend-
ments. All comments should refer to Project Number 31418.
In addition to comments on the draft sections, the commission
staff also seeks comments on the following:
1. Is there a minimum threshold of technical capability of ad-
vanced meters that should be met in order to get cost recovery
through the surcharge mechanism?
2. Should the limitation in proposed §25.130(j)(8) that a cus-
tomer’s demand exceed at least 100 kW be eliminated in or-
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der to provide that all advanced meters within the scope of the
rule would provide simultaneous, direct, password protected,
read-only access to the customer’s meter through a phone line,
internet, or other technology? Is it acceptable to have informa-
tion on a day-after basis, day-of basis, or instantaneous basis?
3. Regarding §25.130(k)(3), is the weighted-average cost of
capital (WACC) the appropriate interest rate to use in setting the
surcharge? If not, what rate should be used and how should it
be established?
4. Should the commission approve an electric utility’s initial de-
ployment plan prior to an electric utility’s deployment of AMS?
SUBCHAPTER F. METERING
16 TAC §§25.121, 25.123, 25.130
The proposed new section and amendments are proposed un-
der the Public Utility Regulatory Act, Texas Utilities Code Anno-
tated, §14.001 (Vernon 1998, Supplement 2006) (PURA), which
provides the commission with the general power to regulate and
supervise the business of each public utility within its jurisdiction
and to do anything specically designated or implied by PURA
that is necessary and convenient to the exercise of that power
and jurisdiction; PURA, §14.002, which provides the commis-
sion with the authority to make and enforce rules reasonably re-
quired in the exercise of its powers and jurisdiction; and PURA,
§39.107, which directs the commission to approve utility sur-
charges for the deployment of advanced meters, authorizes the
commission to adopt rules relating to the transfer of customer
data, and authorizes the commission to approve non-discrimi-
natory rates for metering service.
Cross Reference to Statutes: Public Utility Regulatory Act,
§§14.001, 14.002, and 39.107.
§25.121. Meter Requirements.
(a) - (b) (No change.)
(c) Standard type. All meters shall be of a standard type that
meets industry standards. Advanced meters shall meet the standards in
this section and §25.130 of this title (relating to Advanced Metering).
Special meters used for investigation or experimental purposes are not
required to conform to these standards.
(d) Location of meters.
(1) - (2) (No change.)
(3) All meters installed after December 21, 1999,[the ef-
fective date of these rules] shall be located as set forth in this section,
provided that, where installations are made to replace meters removed
from service, this section shall not operate to require any change in
meter locations which were established prior to this[the effective] date,
unless the electric utility nds that the old location is no longer suitable
or proper, or the customer desires that the location be changed.
(4) (No change.)
(5) If provisions of this section are inconsistent with
§25.214 of this title (relating to Tariff for Retail Delivery Service), the
provisions of the Tariff shall control this section.
(e) Accuracy requirements.
(1) No meter that violates the test calibration limits as set
by the American National Standards Institute, Incorporated, shall be
placed in service or left in service. Whenever on installation, periodic,
or other tests, a meter is found to violate these limits, it shall be adjusted
or replaced.
(2) (No change.)
(f) Notwithstanding any other commission rule, as a condition
of receiving electric service or electric delivery service, the customer
is deemed to have consented to the provision of meter data to the cus-
tomer’s electric utility, its retail electric provider, and the independent
organization or regional transmission organization.
§25.123. Meter Readings.
(a) Meter unit indication. Each meter shall indicate clearly the
kilowatt-hours or other units of service for which a charge is made to
the customer.
(b) Reading of standard meters. As a matter of general prac-
tice, service meters shall be read at monthly intervals, and as nearly as
possible on the corresponding day of each meter reading period, but
may be read at other than monthly intervals if the circumstances war-
rant. The electric utility shall notify the customer of any changes to the
customer’s meter reading cycle.
(c) Customer-read program. For meters other than advanced
meters, an electric utility in an area where retail competition has not
been introduced, may use [If electric utility has] a customer-read pro-
gram in which customers read their own meters and report their usage
monthly. Such[, such] readings shall be considered an actual meter
reading by the electric utility for billing purposes. However, an electric
utility shall read the meters of customers on a customer-read program
at least every six[12] months to verify the accuracy of the electric util-
ity’s records.
§25.130. Advanced Metering.
(a) Purpose. The purposes of this section are to authorize elec-
tric utilities to assess a nonbypassable surcharge to recover costs in-
curred for deploying advanced metering systems that are consistent
with this section; increase the reliability of the regional electrical net-
work; encourage dynamic pricing and demand response; enhance the
efciency of the deployment and operation of generation, transmis-
sion and distribution assets; and provide more choices for electric cus-
tomers.
(b) Applicability. This section is applicable to all electric util-
ities, including transmission and distribution utilities, other than an
electric utility that, pursuant to Public Utility Regulatory Act (PURA)
§39.452(d)(1), is not subject to PURA §39.107; and to the Electric Re-
liability Council of Texas (ERCOT).
(c) Denitions.
(1) Advanced meter--any new or appropriately retrotted
meter that functions as part of an advanced metering system and that
has the features specied in this section.
(2) Advanced Metering System (AMS)--a system, includ-
ing advanced meters and the associated hardware, software, and com-
munications devices, that collects time-differentiated energy usage and
performs the functions and has the features specied in this section.
(3) Dynamic Pricing--retail pricing for electricity con-
sumed that reects the fact that power generation costs and the market
price of energy vary during different times of the day or year.
(d) Deployment and use of advanced meters.
(1) Deployment and use of AMS by an electric utility is
voluntary unless otherwise ordered by the commission. However, de-
ployment and use of an AMS shall be consistent with this section, ex-
cept to the extent that an AMS that was deployed prior to the effective
date of this section cannot meet the requirements of this section with-
out modications.
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(2) Each electric utility that intends to deploy an AMS shall
le a notice of such deployment with the commission six months prior
to deploying an AMS, or as soon as practicable after the effective date
of this section, whichever is later. The notice shall include an afdavit
signed by the electric utility that the AMS to be deployed by the elec-
tric utility meets the minimum requirements outlined in this section. In
addition to the notice to being led with the commission, each elec-
tric utility shall develop a detailed deployment plan six months prior
to deploying an AMS, or as soon as practicable, after the effective date
of this section, whichever is later. The deployment plan shall include
a description of the technology to be deployed in the electric utility’s
service territory; a general timeline for deployment and for notifying
Retail Electric Providers (REPs) and customers of advanced meter de-
ployment and associated features; and the expected costs of deploy-
ment. Specic areas (county, zip code, or other geographical identi-
cation) scheduled for advanced meter deployment shall be identied by
customer class, features to be provided, and projected quarterly instal-
lation date. The deployment plan shall not be led with the commis-
sion, but will be maintained at the electric utility’s ofces. Any REP
that wishes to review the electric utility’s deployment plan may do so
during normal business hours upon reasonable advanced notice to the
electric utility and after executing a non-disclosure agreement with the
electric utility.
(3) An electric utility’s deployment of advanced meters
shall not be unreasonably discriminatory.
(4) Each electric utility shall le deployment progress re-
ports every six months following the ling of its deployment notice
with the commission until deployment is complete.
(A) Progress reports shall include the following infor-
mation:
(i) the number of advanced meters installed, listed
by specic areas (county, zip code, or other geographic identication);
(ii) signicant delays or deviation from the deploy-
ment plan and the reasons for the delay or deviation;
(iii) a description of any problems the electric utility
has experienced with an AMS, with an explanation of how the problems
are being addressed;
(iv) the number of advanced meters that have been
replaced as a result of problems with the AMS;
(v) the number of times customer data was accessed
by customers or customers’ designated agents or REPs; and
(vi) the status of deployment of features identied in
the plan and any changes in deployment of these features.
(5) Each electric utility shall make monthly status reports
available to REPs that list the current number of advanced meters in-
stalled, listed by specic areas (county, zip code, or other geographic
identication). These status reports shall be led with the commission,
and shall be made publicly available to REPs through the electric util-
ity’s website or other readily accessible means.
(6) An electric utility shall obtain commission approval be-
fore making any changes to its AMS that would impair REPs’ ability
to take advantage of the AMS features identied in the electric util-
ity’s deployment plan. This paragraph does not in any way preclude
the electric utility from conducting its normal operations and mainte-
nance with respect to the electric utility’s transmission and distribution
system and metering systems.
(e) Technology requirements. An electric utility shall not de-
ploy an AMS that has not been successfully installed previously with
at least 500 advanced meters in North America, Australia, Japan, or
Western Europe, except for pilot programs.
(f) Pilot programs. An electric utility may deploy AMS with
up to 5,000 meters that do not meet the requirements of subsection (g)
of this section in a pilot program, to gather additional information on
metering technologies, pricing, and management techniques, for stud-
ies, evaluations, and other reasons. A pilot program may be used to
satisfy the requirement in subsection (e) of this section. An electric
utility is not required to obtain commission approval for a pilot pro-
gram.
(g) AMS features.
(1) An AMS shall provide or support the following mini-
mum system features:
(A) automated or remote meter reading;
(B) two-way communications;
(C) dynamic pricing options;
(D) remote disconnection and reconnection capability,
which shall be performed by the electric utility for premises that have
experienced an unusually high number of disconnections and recon-
nections or move-in/move-out transactions;
(E) the capability to time-stamp meter data sent to the
independent organization or regional transmission organization for pur-
poses of wholesale settlement, consistent with time tolerance standards
adopted by the independent organization or regional transmission or-
ganization;
(F) the capability to provide timely customer usage data
to the REP so that the REP can monitor compliance with load manage-
ment and demand response programs and protocols;
(G) the capability for the REP or customer’s designated
agent to provide signals relating to price, in order to effect demand
response;
(H) the capability to provide 15-minute interval data to
REPs, customers, and the independent organization or regional trans-
mission organization, on a daily basis, consistent with data transfer and
security standards adopted by the independent organization or regional
transmission organization;
(I) storage of meter data that complies with nationally
recognized non-proprietary standards such as in American National
Standards Institute (ANSI) C12.19 tables;
(J) open standards architecture that complies with na-
tionally recognized non-proprietary standards such as ANSI C12.22,
including future revisions thereto, in order to allow electric utilities to
collect standard information and identify the meters in the AMS in a
standardized manner, irrespective of choice of communication technol-
ogy, application level data security, or physical layer data security; and
(K) the ability to upgrade these minimum capabilities
as technology advances and, in the electric utility’s determination, be-
come economically feasible.
(2) An electric utility shall offer, as discretionary services
in its tariff, non-standard meters and meter features. The nonstandard
meter features offered by the electric utility shall include pre-pay ca-
pability at the meter and meter reads by the electric utility more fre-
quently than daily. In addition, an REP may require the electric utility
to provide non-standard meters or features not specically offered in
the electric utility’s tariff, so long as they are technically feasible and
generally available in the market, and provided that the REP pays the
differential cost. Upon request by an REP, an electric utility shall expe-
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ditiously provide a report to the REP that includes an evaluation of the
cost and a schedule for providing the nonstandard meters or features of
interest to the REP. The REP shall pay a fee for this report. This fee
shall be included in the electric utility’s tariff. If an electric utility de-
ploys non-standard meters or meter features not addressed in its tariff
at the request of the REP, the electric utility shall expeditiously apply
to amend its tariff to specically include the non-standard meters or
meter features that it deployed.
(3) An electric utility may petition the commission for a
waiver of the requirements of paragraph (1) of this subsection for por-
tions of its service area where it would be uneconomic or technically
infeasible to implement particular system features. A waiver may be
granted for an advanced meter system that meets, exceeds, or is an ad-
equate substitute for the requirements in paragraph (1) of this subsec-
tion. The electric utility shall provide all relevant studies and cost-
benet analysis supporting its waiver request. An electric utility that
has received a waiver shall provide, in the report required by subsec-
tion (d)(4) of this section, information to the commission concerning
changes in the cost of deployment or savings to the electric utility that
would make it economic or technically feasible to offer the system fea-
tures in the affected portions of its service area.
(4) In areas where there is not a commission-approved in-
dependent organization, standards referred to in this section for time
tolerance and data transfer and security may be approved by a regional
transmission organization approved by the Federal Energy Regulatory
Commission or, if there is no approved regional transmission organi-
zation, by the commission.
(5) An electric utility may add or enhance features pro-
vided by AMS, as technology evolves. The electric utility shall notify
the commission and REPs of any such additions and enhancements at
least three months in advance, with a description of the features, the
deployment and notication plan, and the cost.
(h) Settlement. ERCOT shall use 15-minute meter informa-
tion from advanced metering systems for retail settlement, not later than
January 31, 2010.
(i) Tariff. All AMS features shall be described in the electric
utility’s tariff.
(j) Access to meter data.
(1) A REP shall include a disclosure clause in its service
agreement with its customer that recognizes the REP’s right, pursuant
to §25.121(f) of this title (relating to Meter Requirements), to access
to the customer’s meter data. The REP shall include this clause in
all service agreements and service agreement amendments entered into
after the effective date of this section.
(2) An electric utility shall provide a customer, the cus-
tomer’s REP, and other entities authorized by the customer read-only
access to the customer’s advanced meter data, including meter data
used to calculate charges for service, historical load data, and any other
proprietary customer information. The access shall be convenient and
secure, and the data shall be provided no later than the day after it was
created.
(3) The requirement to provide access to the data begins
when the electric utility has installed 2,000 advanced meters for resi-
dential and non-residential customers. If an electric utility has already
installed 2,000 advanced meters upon the effective date of this section,
the electric utility shall provide access to the data as soon as practica-
ble.
(4) An electric utility shall use industry standards and
methods for providing secure customer and REP access to the meter
data. The electric utility shall have an independent security audit of
the mechanism for customer and REP access to meter data conducted
within one year of initiating such access and promptly report the
results to the commission.
(5) The independent organization, regional transmission
organization, or regional reliability entity shall have access to infor-
mation that is required for wholesale settlement, load proling, load
research, and reliability purposes.
(6) A customer may authorize its data to be available to an
entity other than its REP.
(7) The owner or management company of a multi-family
property shall have access to a customer’s meter data for any unit on
the property, whether the unit is vacant or occupied, for the purpose of
obtaining data for energy management purposes.
(8) If a customer’s demand exceeds 100 kilowatts (kW),
the customer and its REP shall have simultaneous, direct, password-
protected, read-only access to the customer’s meter, through a phone
line, internet or other technology.
(9) If a customer’s demand is less than or equal to 100 kW,
the customer or its REP may request simultaneous, direct, password-
protected, read-only access to the customer’s meter, through a phone
line, internet or other technology, and the electric utility shall specify
the cost of this feature in the tariff.
(k) Cost recovery for deployment of AMS.
(1) The commission shall establish a nonbypassable sur-
charge for an electric utility to recover reasonable and necessary costs
incurred in deploying AMS to residential customers and nonresidential
customers other than those required by the independent system opera-
tor to have an interval data recorder meter. The surcharge shall not be
established until after a detailed deployment plan is led pursuant to
subsection (d) of this section. In addition, the surcharge shall not re-
cover more than the actual, fully allocated AMS costs. As indicated by
the denition of AMS in subsection (c)(2) of this section, the costs for
facilities that do not perform the functions and have the features spec-
ied in this section shall not be included in the surcharge provided for
by this subsection unless a utility has received a waiver pursuant to sub-
section (g) (3) of this section. The costs of providing AMS services for
a particular customer class shall be surcharged only to customers in that
customer class, except that the surcharge shall not apply to customers
that have advanced meters that were installed prior to the effective date
of this section or to customers with interval demand recorder meters.
The commission may update the surcharge.
(2) The AMS implementation costs that shall be included
in the surcharge are limited to AMS capital costs that are actually in-
curred, reasonable and necessary, and fully allocated, and to carrying
costs. The AMS implementation costs shall be reduced by the actual or
expected net operating cost savings from AMS deployment, until the
operating costs are reected in base rates.
(3) The annualized carrying-cost rate to be applied to the
unamortized balance of the AMS capital costs shall be the electric util-
ity’s authorized weighted-average cost of capital (WACC). In each sub-
sequent rate proceeding in which the commission resets the electric
utility’s WACC, the carrying-charge rate that is applied to the unamor-
tized balance of the utility’s AMS costs shall be correspondingly ad-
justed to reect the new authorized WACC.
(4) The surcharge shall recover in any 12-month period no
more than one-third of the total expected deployment costs contained
in the electric utility’s deployment plan, or such lesser amount as the
commission may determine. In addition, the surcharge shall recover
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only actually incurred AMS capital costs that have been found by the
commission to be reasonable and necessary.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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SUBCHAPTER M. COMPETITIVE METERING
16 TAC §25.311
The amendment is proposed under the Public Utility Regulatory
Act, Texas Utilities Code Annotated §14.001 (Vernon 1998, Sup-
plement 2006) (PURA), which provides the commission with the
general power to regulate and supervise the business of each
public utility within its jurisdiction and to do anything specically
designated or implied by PURA that is necessary and convenient
to the exercise of that power and jurisdiction; PURA §14.002,
which provides the commission with the authority to make and
enforce rules reasonably required in the exercise of its pow-
ers and jurisdiction; and PURA §39.107, which directs the com-
mission to approve utility surcharges for the deployment of ad-
vanced meters, authorizes the commission to adopt rules relat-
ing to the transfer of customer data, and authorizes the commis-
sion to approve non-discriminatory rates for metering service.
Cross Reference to Statutes: Public Utility Regulatory Act
§§14.001, 14.002, and 39.107.
§25.311. Competitive Metering Services.
(a) - (b) (No change.)
(c) Meter ownership. A [Beginning January 1, 2004, a] com-
mercial or industrial retail customer may choose a meter owner. The
meter owner may be, at the option of the retail customer:
(1) - (4) (No change.)
(d) Data ownership. The current retail customer shall own all
meter data related to the premise occupied by that customer, regardless
of whether the meter owner is the customer, the owner of the premise,
or a third party. A third-party owner of the meter shall have access to
the meter data. To the extent that data integrity is not compromised,
the current retail customer shall have the right to physical access to the
meter to obtain such meter data when technically feasible. The current
retail customer shall have the right and capability, including necessary
security passwords, to assign access to meter data related to the premise
occupied by that customer.
[(e) Transition period.]
[(1) Market readiness.]
[(A) ERCOT shall le with the commission quarterly
updates on the operational readiness of support systems necessary for
the commission to authorize an entity other than the TDU to provide
metering services as described in paragraph (4) of this subsection.]
[(B) ERCOT shall le an annual status report on the im-
plementation of competitive metering services on September 1 of each
year. No later than 30 days after ERCOT’s annual ling, interested par-
ties may le comments on the status report.]
[(2) Pilot project. The commission may establish one or
more pilot projects under which an entity other than the TDU may pro-
vide metering services as described in paragraph (4) of this subsection.]
[(A) Any request to establish a pilot project shall be
led with the commission, and shall include a full description of the
proposed project, including date of commencement, geographic scope,
an explanation of how the proposed project will operate under the then-
current ERCOT protocols and procedures, and a cost-benet analysis
of the proposed project.]
[(B) No competitive metering pilot project shall begin
before January 1, 2004.]
[(3) Utility ownership of meters. A TDU shall continue
to provide metering services and own all settlement and TDU billing
meters that are used for the measurement of electric energy to any cus-
tomer that does not choose an alternative meter owner.]
[(4) Other metering services. Until otherwise authorized
by the commission, a TDU shall continue to provide metering services
relating to installation and removal, maintenance, testing and calibra-
tion, data collection, and data management, including the transfer of
meter data to the settlement agent.]
(e) [(f)] Metering equipment.
(1) No later than 60 days after the effective date of this sec-
tion, ERCOT shall develop a process to establish, and periodically re-
vise, a list of meters that shall be considered qualifying competitive
meters for the purposes of this section. Each qualifying competitive
meter shall meet commission-approved standards and shall be capa-
ble of providing the data necessary for billing in accordance with the
TDU’s delivery tariff and for settlement in accordance with the settle-
ment agent’s protocols.
[(A) The rst list of qualifying meters shall be adopted
by ERCOT no later than 90 days after the effective date of this section.]
[(B) Each qualifying competitive meter shall meet com-
mission-approved standards and shall be capable of providing the data
necessary for billing in accordance with the TDU’s delivery tariff and
for settlement in accordance with the settlement agent’s protocols.]
[(C) Each TDU data collection system shall be compat-
ible with each meter on the list within 90 days of the release of the list.]
(2) Requests for installation or removal shall be made to
the TDU pursuant to the TDU’s tariff.
(f) [(g)] Conformance with metering standards.
(1) A meter that fails to meet commission-approved stan-
dards for accuracy shall not be placed in service or left in service. A
meter found to violate these standards shall be adjusted or replaced in
accordance with this subsection at the time the violation is discovered.
(2) Meters shall be adjusted as closely as practicable to the
condition of zero error.
(3) If a meter owned by the TDU is found not to meet com-
mission-approved standards for accuracy, the TDU shall install a re-
placement meter in accordance with its tariffs.
(4) If a meter that is not owned by the TDU is found not to
meet commission-approved standards for accuracy, the TDU shall in-
stall a temporary replacement meter. The temporary replacement me-
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ter shall be capable of providing the data necessary for billing in ac-
cordance with the TDU’s tariff, and shall also provide settlement data
in accordance with the settlement agent’s protocols. The TDU shall
notify the customer and the meter owner that the meter does not meet
commission-approved standards for accuracy and shall take reasonable
measures to safeguard the meter until the meter owner takes possession
of it. The meter owner shall be responsible for the associated charges,
in accordance with the TDU’s tariff.
(g) [(h)] Testing of meters. Costs for meter tests requested by
the customer, REP, competitive meter owner, or TDU shall be the re-
sponsibility of the requesting party [customer’s REP] in accordance
with the TDU’s tariff, except that when a request is made to test a meter
that is subsequently found not to meet commission-approved standards
for accuracy, the cost of the meter test shall be the responsibility of the
meter owner [requestor].
(1) Upon request for a meter test by a retail customer, a
REP shall request that a meter be tested in accordance with the TDU’s
applicable tariff.
(2) A REP may request that a meter be tested in accordance
with the TDU’s applicable tariff.
(3) A meter owner other than the retail customer may re-
quest that a meter be tested in accordance with the TDU’s applicable
tariff.
(4) If the TDU suspects a meter malfunction, it shall
promptly test the meter in accordance with its tariff.
(5) Following the completion of any meter test, the TDU
shall promptly advise the requestor, and the retail customer’s REP of
the date of removal of the meter, the date of the test, the result of the
test, and who made the test.
(h) [(i)] Use of meter data for settlement and TDU billing.
(1) Both the TDU and the REP [The TDU] shall have the
right and capability, including necessary security passwords, to access
meter data for the purpose of rendering a bill, complying with settle-
ment rules of an independent organization, and [as well as] for load
research and load proling purposes. The TDU is responsible for the
security of the data used for settlement and TDU billing and shall main-
tain the meter programming password capable of altering such billing
parameters.
(2) No entity other than the TDU shall have the right, ca-
pability, or meter programming password to alter the data collected by
the meter for the purpose of TDU billing.
(3) A TDU’s requirements for load research shall not have
the effect of limiting the type or frequency of meter data available to
an end-use customer.
(i) [(j)] Competitive metering service credit. A [Within 90
days of the effective date of this rule, a] TDU shall le with the commis-
sion a tariff that provides a competitive metering service credit to the
REP of a customer that selects a meter owner other than the TDU. Such
tariff shall be accompanied by workpapers demonstrating the deriva-
tion of the credit.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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The amendment is proposed under the Public Utility Regulatory
Act, Texas Utilities Code Annotated §14.001 (Vernon 1998, Sup-
plement 2006) (PURA), which provides the commission with the
general power to regulate and supervise the business of each
public utility within its jurisdiction and to do anything specically
designated or implied by PURA that is necessary and convenient
to the exercise of that power and jurisdiction; PURA §14.002,
which provides the commission with the authority to make and
enforce rules reasonably required in the exercise of its pow-
ers and jurisdiction; and PURA §39.107, which directs the com-
mission to approve utility surcharges for the deployment of ad-
vanced meters, authorizes the commission to adopt rules relat-
ing to the transfer of customer data, and authorizes the commis-
sion to approve non-discriminatory rates for metering service.
Cross Reference to Statutes: Public Utility Regulatory Act
§§14.001, 14.002, and 39.107.
§25.346. Separation of Electric Utility Metering and Billing Service
Costs and Activities.
(a) (No change.)
(b) Application. This section shall apply to electric utilities
as dened in Public Utility Regulatory Act (PURA) §31.002 in areas
where customer choice is in effect. [This section shall not apply to an
electric utility under PURA §39.102(c) until the termination of its rate
freeze period. This section shall not apply to an electric utility subject
to PURA §39.402 until customer choice begins in the utility’s service
area.]
(c) - (f) (No change.)
(g) Separation of transmission and distribution utility metering
system service activities.
(1) Prior to the introduction of customer choice, metering
service shall be provided in accordance with Subchapter F of this Chap-
ter (relating to Metering). An electric utility shall continue to provide
metering services pursuant to commission rules and regulations, but
shall not engage in the provision of competitive energy services as de-
ned by §25.341 of this title and prescribed by §25.343 of this title
(relating to Competitive Energy Services). [Metering services before
the introduction of customer choice.]
[(A)] An electric utility shall continue to provide me-
tering services pursuant to commission rules and regulations, but shall
not engage in the provision of competitive energy services as dened
by §25.341 of this title and prescribed by §25.343 of this title (relating
to Competitive Energy Services).
[(B) An electric utility may continue to use metering
equipment installed, operated, and maintained by the utility prior to
the introduction of customer choice, but may not use the information
gained from its provision of the meter or metering services as dened
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in §25.341(3)(G) of this title except as permitted in §25.341(7) of this
title.]
[(C) When requested by the end-use customer, an elec-
tric utility shall charge the end-use customer the incremental cost for
the replacement of an end-use customer’s meter with an advanced me-
ter owned, operated, and maintained by the electric utility.]
(2) [Metering services on and after the introduction of cus-
tomer choice until metering services become competitive.] On the in-
troduction of customer choice in a service area, metering services as
described by §25.341(17) of this title for the area shall continue to be
provided by the transmission and distribution utility afliate (or suc-
cessor in interest) of the electric utility that was serving the area before
the introduction of customer choice, but the transmission and distri-
bution utility shall not engage in the provision of competitive energy
services as dened by §25.341 of this title and prescribed by §25.343
of this title.
(A) Standard meter service shall be provided in accor-
dance with this subparagraph. Advanced meter service shall be pro-
vided in accordance with §25.130 of this title (relating to Advanced
Metering).
(i) - (iv) (No change.)
(B) [Meter reading.] Nothing in this section precludes
the retail electric provider from accessing the transmission and distribu-
tion utility’s standard meter for the purposes of determining an end-use
customer’s energy usage.
(C) [End-use customer meters.] Nothing in this section
precludes the end-use customer or the retail electric provider from own-
ing, installing, and maintaining metering equipment in addition to [on
the customer-premise side of] the standard meter.
[(D) Advanced metering services.]
[(i) The transmission and distribution utility shall
not provide any advanced metering equipment or service that is
deemed a competitive energy service under §25.343 of this title.]
[(ii) A transmission and distribution utility may con-
tinue to use metering equipment installed, operated, and maintained by
the transmission and distribution utility consistent with the effective
date established under paragraph (1)(B) of this subsection, but may not
use the data obtained from its provision of the meter or metering ser-
vices, except as permitted in subchapter O of this chapter (relating to
Unbundling and Market Power).]
[(iii) The installation of advanced metering equip-
ment on the transmission and distribution utility’s standard meter must
be performed by transmission and distribution utility personnel or by
contractors under the supervision of the utility.]
[(iv) For services relating to clause (iii) of this sub-
paragraph, the transmission and distribution utility’s charges to the re-
tail electric provider for the installation and removal of any advanced
metering equipment shall be reasonable and non-discriminatory and
made pursuant to a commission-approved embedded cost based tariff.
Except as otherwise provided in this section or by a commission order,
the advanced metering equipment shall not be provided by the trans-
mission and distribution utility.]
[(v) Advanced metering equipment provided to the
transmission and distribution utility for installation onto the standard
meter shall meet all current industry safety standards and performance
codes consistent with §25.121 of this title (relating to Meter Require-
ments).]
[(vi) All advanced metering services and related
costs shall be borne by the retail electric provider, except for charges
for pulse metering equipment, installation and removal, which shall be
borne by the entity executing the pulse metering equipment installation
agreement.]
(h) (No change.)
(i) Electronic data interchange.
(1) [Standards.] All transmission and distribution util-
ities, retail electric providers, power generation companies, power
marketers, and electric utilities shall transmit data in accordance
with standards and procedures adopted by the commission or the
independent organization.
(2) [Settlement.] All transmission and distribution utili-
ties, retail electric providers, power generation companies, power mar-
keters, and electric utilities shall abide by the settlement procedures
adopted by the commission or the independent organization.
(3) [Costs.] Transmission and distribution utilities shall be
allowed to recover such costs as prudently incurred in abiding by this
subsection, to the extent not collected elsewhere, such as through the
[Electric Reliability Council of Texas] administrative fee of an inde-
pendent organization.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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TITLE 19. EDUCATION
PART 2. TEXAS EDUCATION AGENCY
CHAPTER 74. CURRICULUM REQUIRE-
MENTS
SUBCHAPTER AA. COMMISSIONER’S
RULES ON COLLEGE READINESS
19 TAC §74.1001
The Texas Education Agency (TEA) proposes new §74.1001,
concerning the college readiness vertical team. The proposed
new section would implement the requirements of the Texas Ed-
ucation Code (TEC), Chapter 28, Courses of Study; Advance-
ment, Subchapter A, Essential Knowledge and Skills; Curricu-
lum, §28.008, Advancement of College Readiness in Curricu-
lum, as added by House Bill (HB) 1, 79th Texas Legislature, Third
Called Session, 2006. Statute requires the commissioner of ed-
ucation by rule to establish in cooperation with the Texas Higher
Education Coordinating Board a college readiness vertical team.
HB 1, 79th Texas Legislature, Third Called Session, 2006,
amended the TEC, Chapter 28, by adding §28.008 requiring
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the commissioner of education and the commissioner of higher
education to establish vertical teams composed of public school
educators and institution of higher education faculty. The
legislation also requires the commissioner of education by rule
to establish the composition and duties of the vertical teams
in cooperation with the Texas Higher Education Coordinating
Board. The primary purpose of the vertical team is to rec-
ommend college readiness standards and expectations that
address what students must know and be able to do to succeed
in entry-level courses offered at institutions of higher education.
Proposed new 19 TAC §74.1001, developed cooperatively with
the Texas Higher Education Coordinating Board, would estab-
lish provisions for a college readiness vertical team, including
the purpose, composition, appointment, and duties. The college
readiness vertical team would be comprised of four subject-spe-
cic vertical teams, one each to address English language arts,
mathematics, science, and social studies.
The TEC, §28.008(d) - (f), requires the State Board of Education
(SBOE) to incorporate the college readiness standards into
essential knowledge and skills established under the TEC,
§28.002. The TEC, §28.008, authorizes the retention of all
SBOE authority over required curriculum, and establishes a
timeline for integration and implementation.
Susan Barnes, associate commissioner for standards and
programs, has determined that for the rst ve-year period the
new section is in effect there will be scal implications for state
government as a result of enforcing or administering the new
section. In scal year 2007, the total estimated expenditure is
$1,332,188, as follows. The cost of $1.1 million in professional
fees is estimated for conducting the business of the vertical team
meetings; other operating expenses are estimated at $31,264;
and personnel costs are estimated at $200,924. The estimated
personnel costs cover four new full-time equivalent program
specialist positions responsible for program implementation. In
scal years 2008-2011, the personnel costs of $200,924 are
estimated to continue for each year of the next four scal years.
There are no scal implications anticipated for local government.
Dr. Barnes has determined that for each year of the rst ve
years the new section is in effect the public benet anticipated
as a result of enforcing the new section will be the opportunity
for students to succeed in post-secondary educational opportu-
nities. There will be no effect on small businesses. There is no
anticipated economic cost to persons who are required to com-
ply with the proposed new section.
The public comment period on the proposal begins November
10, 2006, and ends December 10, 2006. Comments on the pro-
posal may be submitted to Cristina De La Fuente-Valadez,
Policy Coordination Division, Texas Education Agency,
1701 North Congress Avenue, Austin, Texas 78701, (512)
475-1497. Comments may also be submitted electronically to
rules@tea.state.tx.us or faxed to (512) 463-0028. All requests
for a public hearing on the proposed new section submitted
under the Administrative Procedure Act must be received by
the commissioner of education not more than 15 calendar days
after notice of the proposal has been published in the Texas
Register.
The new section is proposed under the Texas Education Code,
§28.008, which requires the commissioner of education by rule
to establish, in cooperation with the Texas Higher Education Co-
ordinating Board, the composition and duties of a college readi-
ness vertical team.
The amendment implements the Texas Education Code,
§28.008.
§74.1001. College Readiness Vertical Team.
(a) Purpose. In accordance with the Texas Education Code
(TEC), §28.008, the purpose of a college readiness vertical team is
to develop or establish standards and expectations designed to ensure
that graduates of Texas high schools are able to perform college-level
course work at institutions of higher education.
(b) Composition.
(1) The college readiness vertical team shall be comprised
of four subject-specic vertical teams, one each to address English lan-
guage arts, mathematics, science, and social studies.
(2) Each subject-specic vertical team shall be composed
of a minimum of eight and a maximum of 20 members per team who
represent:
(A) all levels of secondary public education;
(B) institutions of higher education;
(C) a balance between small and large districts;
(D) various geographic regions of the state; and
(E) the overall demographics of the state.
(3) A maximum of 60% of each subject-specic vertical
team’s membership shall be composed of faculty from institutions of
higher education.
(4) Upon completion of the development of college readi-
ness standards as required in the TEC, §28.008(b)(1), the subject-spe-
cic vertical teams shall be reconstituted to include a maximum of 60%
secondary public education teachers employed full time in Texas pub-
lic schools. The reconstituted teams shall complete duties as dened in
the TEC, §28.008(b)(2) - (5).
(5) Representatives from each of the four subject-specic
vertical teams shall form a leadership team for the purpose of alignment
across English language arts, mathematics, science, and social studies.
(c) Appointment.
(1) The commissioner of education shall determine the cri-
teria for selecting public education members for the college readiness
vertical team.
(2) The commissioner of education shall solicit recommen-
dations for possible appointees to the college readiness vertical team
from the State Board of Education (SBOE), school districts, open-en-
rollment charter schools, the business community, and educational or-
ganizations in Texas. Recommendations may be accepted from any
Texas resident. Nominations shall not be made by or accepted from any
textbook publishers; authors; depositories; agents for textbook publish-
ers, authors, or depositories; or any person who holds any ofcial po-
sition with a textbook publisher, author, depository, or agent.
(3) The SBOE shall be notied of appointments made by
the commissioner of education to the college readiness vertical team.
(4) Initial appointments to the college readiness vertical
team shall be made no later than January 7, 2007, or as soon as practi-
cable.
(5) Public education members of the college readiness ver-
tical team may be removed or replaced at the discretion of the commis-
sioner of education.
(d) Duties.
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(1) The college readiness vertical team shall carry out the
duties as dened in the TEC, §28.008(b).
(2) In accordance with the TEC, §28.008(f), the duties of
the college readiness vertical team shall be concluded no later than
September 1, 2011.
(3) Members of the subject-specic vertical teams may be
required to be present at the SBOE meeting at which standards devel-
oped or established by the teams are presented or considered for ap-
proval.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on October 30,
2006.
TRD-200605941
Cristina De La Fuente-Valadez
Director, Policy Coordination
Texas Education Agency
Earliest possible date of adoption: December 10, 2006
For further information, please call: (512) 475-1497
CHAPTER 153. SCHOOL DISTRICT
PERSONNEL
SUBCHAPTER CC. COMMISSIONER’S
RULES ON CREDITABLE YEARS OF SERVICE
19 TAC §153.1021
The Texas Education Agency (TEA) proposes an amendment to
§153.1021, concerning recognition for creditable years of ser-
vice. The section provides appropriate denitions and explains
required documents, necessary credentials, and the service
record. The rule details the provisions for creditable years of
service, including recognized employing entities for service
credit. The proposed amendment would update references and
clarify accreditation requirements for Texas public or private col-
leges and universities that serve as entities eligible to recognize
credit for professional personnel.
Effective February 1, 1998, the commissioner adopted 19 TAC
§153.1021, Recognition of Creditable Years of Service, as au-
thorized by the TEC, §21.403, 75th Texas Legislature, 1997. The
provisions of law required the commissioner to adopt rules for
determining the experience for which certain professional staff
are to be given credit in placement on the state minimum salary
schedule. The existing rule concerning placement on the salary
schedule applies only to teachers, librarians, counselors, and
nurses.
The proposed amendment to 19 TAC §153.1021, Recognition
of Creditable Years of Service, would update and clarify existing
provisions, as follows.
In subsection (a), relating to denitions, paragraph (5) would be
modied to add the acronym for the State Board for Educator
Certication (SBEC); paragraph (8) would be modied to include
the appropriate certication examinations; and paragraph (19)
would be modied to update reference to the Texas Department
of State Health Services (formerly known as the Texas Depart-
ment of Mental Health and Mental Retardation). These proposed
changes would update the rule to include reference to any previ-
ous, current, or future appropriate certication examination and
to incorporate a state agency name change.
In subsection (h), relating to requirements for entities recognized
for professional personnel, paragraph (7)(A) would be modied
to require that Texas public or private colleges and universities
serving as entities eligible to recognize credit for professional
personnel be accredited by the Southern Association of Colleges
and Schools. This proposed change would state clearly in the
rule a requirement that has been in practice since initial adoption.
Subsequent paragraphs would be reordered accordingly.
Subsection (m), relating to teacher aides, would be modied to
include reference to contractual year instead of school year. This
proposed change would provide clarication to establish specic
dates for certication purposes.
Raymond Glynn, acting associate commissioner for educator
quality and standards, has determined that for the rst ve-year
period the amendment is in effect there will be no scal impli-
cations for state or local government as a result of enforcing or
administering the amendment.
Mr. Glynn has determined that for each year of the rst ve years
the amendment is in effect the public benet anticipated as a re-
sult of enforcing the amendment will be clarication of terminol-
ogy and requirements relating to recognition of creditable years
of service for school district personnel. There will be no effect on
small businesses. There is no anticipated economic cost to per-
sons who are required to comply with the proposed amendment.
The public comment period on the proposal begins November
10, 2006, and ends December 10, 2006. Comments on the pro-
posal may be submitted to Cristina De La Fuente-Valadez,
Policy Coordination Division, Texas Education Agency,
1701 North Congress Avenue, Austin, Texas 78701, (512)
475-1497. Comments may also be submitted electronically to
rules@tea.state.tx.us or faxed to (512) 463-0028. All requests
for a public hearing on the proposed amendment submitted
under the Administrative Procedure Act must be received by
the commissioner of education not more than 15 calendar days
after notice of the proposal has been published in the Texas
Register.
The amendment is proposed under the Texas Education Code,
§21.403, which requires the commissioner of education to
adopt rules for determining the experience for which a teacher,
librarian, counselor, or nurse is to be given credit in placing the
teacher, librarian, counselor, or nurse on the minimum salary
schedule.
The amendment implements the Texas Education Code,
§21.403.
§153.1021. Recognition of Creditable Years of Service.
(a) Denitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise:
(1) - (4) (No change.)
(5) Certicate--A document issued by the State Board for
Educator Certication (SBEC) authorizing the holder to teach in the
public elementary and secondary schools of Texas.
(6) - (7) (No change.)
(8) Current valid certicate--A certicate that is or was
valid at a given time, including the stipulation that after June 30, 1986,
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a Texas certicate is valid only if the certied person has successfully
passed any certication that was mandated by either the State Board
of Education or the SBEC. [either the Texas Examination of Current
Administrators and Teachers or the Examination for Certication of
Educators in Texas.]
(9) - (18) (No change.)
(19) State school--A school that is funded by legislative ac-
tion in the appropriations act. These schools include the Texas School
for the Blind, the Texas School for the Deaf, and schools under the ju-
risdiction of the Texas Department of State Health Services (formerly
the Texas Department of Mental Health and Mental Retardation ) and
the Texas Youth Commission.
(20) - (21) (No change.)
(b) - (g) (No change.)
(h) Requirements. Requirements for entities recognized for
professional personnel are as follows:
(1) - (6) (No change.)
(7) Texas public or private colleges or universities.
(A) Accreditation by the Southern Association of Col-
leges and Schools is required.
(B) [(A)] Ofcer Training Corps programs conducted
by accredited colleges or universities must have been employed full-
time on a faculty status level. Beginning in 1998-1999, service as an
instructor in an agricultural extension service operated by an accredited
college or university may be recognized for salary increment purposes
as long as the person held a valid Texas teaching certicate at the time
the service was rendered.
(C) [(B)] All college or university experience must be
recorded on the teacher service record. A supporting letter or form
must be attached to the teacher service record verifying that either the
full-time or part-time employment was at faculty status or its equivalent
and that the schedule of work and the pay constituted that of other
similar faculty employees. It is the responsibility of the employing
school district to secure verication of college or university experience.
(8) - (18) (No change.)
(i) - (l) (No change.)
(m) Teacher aides. Beginning with the 2004 - 2005 contrac-
tual [school] year, a teacher aide who subsequently attains certication
may count up to two years of full-time equivalency of direct student
instruction for salary increment purposes. Such experience must be
veried on the teacher service record form (FIN-115) or a similar form
containing the same information.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on October 30,
2006.
TRD-200605942
Cristina De La Fuente-Valadez
Director, Policy Coordination
Texas Education Agency
Earliest possible date of adoption: December 10, 2006
For further information, please call: (512) 475-1497
19 TAC §153.1022
The Texas Education Agency (TEA) proposes an amendment to
§153.1022, concerning the minimum salary schedule for certain
professional staff. The section establishes denitions of quali-
fying staff, details eligibility criteria for placement on the salary
schedule, and explains base pay. Salaries are adjusted us-
ing a factor, dened as "FS" in Texas Education Code (TEC),
§21.402(a), based on state assistance under TEC, §42.302. The
proposed amendment would update the rule to modify the com-
ponents and calculation of the minimum salary rates prescribed
by the TEC, §21.402, as amended by House Bill (HB) 1, 79th
Texas Legislature, Third Called Session.
The commissioner is authorized to adopt a minimum monthly
salary schedule for certain professionals, including classroom
teachers and full-time librarians, counselors, and nurses. The
salary schedule is based on the employee’s level of experience.
In accordance with TEC, §21.402, enacted by Senate Bill 4, 76th
Texas Legislature, 1999, 19 TAC §153.1022 was adopted to be
effective January 2, 2000. The rule was last amended to be
effective January 31, 2006, to incorporate a new element in the
determination of "FS" and to specify salary rates applicable for
the 2005 - 2006 and 2006 - 2007 school years.
In May 2006, the 79th Texas Legislature, Third Called Session,
amended TEC, §21.402, providing for increases in the minimum
monthly salary schedule for the 2006 - 2007 school year. The
changes in statute increased the salary factor for each year of
experience and included an additional $250 in increased pay for
each full month of additional service. The proposed amendment
to 19 TAC §153.1022 would update the rule in response to statu-
tory changes, as follows.
Subsection (b) would be revised to make reference to base
monthly salary rather than base pay and to address the 2006
- 2007 school year rather than the 1999 - 2001 biennium and
would reect the additional $250 per month. Additional revisions
in subsection (b)(1) would also include the additional $250 per
month and delete language applicable to 1998 - 1999. Sub-
section (b)(2) would also be revised to incorporate the same
provisions for eligible counselors, nurses, and librarians for the
2006 - 2007 school year. Corresponding revisions are proposed
in subsection (b)(3) and (4).
New language is proposed for subsection (c) to adopt a new
salary factor in the determination of "FS" to correspond with
changes made in TEC, §21.402(a).
Subsection (d) would be revised to delete reference to the 2005
- 2006 school year. In addition, the table set forth as Figure 19
TAC §153.1022(d) in subsection (d) would be updated to estab-
lish the new minimum monthly salary rates.
Raymond Glynn, acting associate commissioner for educator
quality and standards, has determined that for the rst ve-year
period the amendment is in effect there will be signicant s-
cal implications for state government as a result of enforcing or
administering the amendment. The full cost of the mandated
$2,500 pay raise for the scal year (FY) 2006 - 2007 was esti-
mated at $821.3 million in the scal note for HB 1. The net cost
to the state for the raise is offset by approximately $163.4 mil-
lion because $500 of the raise represents a conversion to wages
of supplemental compensation that was previously paid to these
individuals to assist with health care costs. Additional costs to
the state for Teacher Retirement System (TRS) on-behalf con-
tributions for 2006 - 2007 are estimated at $49.5 million. Total
net costs to the state for the pay raise, including the offset for the
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wage conversion and the increased TRS on-behalf contributions
are estimated at $707 million for FY 2007. The total net costs to
the state for subsequent scal years are estimated as follows:
$719 million in FY 2008; $733 million in FY 2009; $748 million in
FY 2010; and $763 million in FY 2011. The cost of the pay raise
and additional TRS on-behalf contributions for FY 2007 are cov-
ered by the current appropriations act.
There will be scal implications for local government. A total
expenditure of $250,000 is estimated for local school districts
due to the additional pay raise paid for by districts for 11- and
12-month employees. This estimate was calculated assuming
only 15% of teachers will have extended contracts with the dis-
tricts.
Mr. Glynn has determined that for each year of the rst ve years
the amendment is in effect the public benet anticipated as a re-
sult of enforcing the amendment will be clarication of the calcu-
lation of the salary adjustment factor that is based on state as-
sistance and the establishment of increased minimum monthly
salary rates for certain professional staff. There will be no effect
on small businesses. There may be economic costs to persons
required to comply with the proposed amendment related to the
conversion of the $500 health supplement to wages. The health
supplement may have been exempt from federal income taxes
depending on the elections of individuals who received this ben-
et. Conversion of the supplement to wages may result in in-
creased federal income taxes for individuals who had previously
elected to use those funds for health care purposes.
The public comment period on the proposal begins November
10, 2006, and ends December 10, 2006. Comments on the pro-
posal may be submitted to Cristina De La Fuente-Valadez,
Policy Coordination Division, Texas Education Agency,
1701 North Congress Avenue, Austin, Texas 78701, (512)
475-1497. Comments may also be submitted electronically to
rules@tea.state.tx.us or faxed to (512) 463-0028. All requests
for a public hearing on the proposed amendment submitted
under the Administrative Procedure Act must be received by
the commissioner of education not more than 15 calendar days
after notice of the proposal has been published in the Texas
Register.
The amendment is proposed under the Texas Education Code,
§21.402, which authorizes the commissioner of education to
adopt rules to govern the application of the minimum salary
schedule for certain professional staff.
The amendment implements the Texas Education Code,
§21.402.
§153.1022. Minimum Salary Schedule for Certain Professional Staff.
(a) Denitions and eligibility. The following denitions and
eligibility criteria apply to the increases in the minimum salary sched-
ule in accordance with Texas Education Code (TEC), Chapter 21.
(1) The staff positions that qualify for the salary increase
include classroom teachers and full-time librarians, counselors, and
nurses employed by public school districts and who are entitled to a
minimum salary under TEC, §21.402.
(A) A classroom teacher is an educator who teaches an
average of at least four hours per day in an academic or career and
technology instructional setting pursuant to TEC, §5.001, focusing on
the delivery of the Texas essential knowledge and skills and holds the
relevant certicate issued by the State Board for Educator Certica-
tion (SBEC) under the provisions of TEC, Chapter 21, Subchapter B.
Although non-instructional duties do not qualify as teaching, neces-
sary functions related to the educator’s instructional assignment such
as instructional planning and transition between instructional periods
should be applied to creditable classroom time.
(B) A school librarian is an educator who provides full-
time library services and holds the relevant certicate issued by the
SBEC under the provisions of TEC, Chapter 21, Subchapter B.
(C) A school counselor is an educator who provides
full-time counseling and guidance services under the provisions of
TEC, Chapter 33, Subchapter A, and holds the relevant certicate
issued by the SBEC pursuant to the provisions of TEC, Chapter 21,
Subchapter B.
(D) A school nurse is an educator employed to provide
full-time nursing and health care services and who meets all the re-
quirements to practice as a registered nurse (RN) pursuant to the Nurs-
ing Practice Act and the rules and regulations relating to professional
nurse education, licensure, and practice and has been issued a license
to practice professional nursing in Texas.
(2) An eligible educator who is employed by more than one
district in a shared service arrangement or by a single district in more
than one capacity among any of the eligible positions qualies for the
salary increase as long as the combined functions constitute full-time
employment.
(3) Full-time means contracted employment for at least ten
months (187 days) for 100% of the school day in accordance with def-
initions of school day in TEC, §25.082, employment contract in TEC,
§21.002, and school year in TEC, §25.081.
(4) A local supplement is any amount of pay above the state
minimum salary schedule for duties that are part of a teacher’s class-
room instructional assignment.
(5) Current placement on the salary schedule means a
placement based on years of service recognized for salary increment
purposes up to the current year.
(6) Salary schedule means a system of providing routine
salary increases based upon an employee’s total teaching experience
and/or an employee’s longevity in a school district.
(b) Base monthly salary [pay] for the 2006 - 2007 school year
[1999-2001 biennium]. As long as employment is in the same posi-
tion, eligible educators may not receive a minimum salary for the 2006 -
2007 school year [each year of the biennium] that is less than the salary
that they would have received in 2006 - 2007 [1998-1999] at their cur-
rent placement on the employing district’s 2006 - 2007 [1998-1999]
salary schedule and $250 per month .
(1) An educator eligible for the salary increase is entitled to
a minimum salary in the 2006 - 2007 school year [1999-2000 and 2000-
2001] equal to the greater of the salary corresponding to their current
placement on the state salary schedule pursuant to TEC, §21.402(a), or
the salary corresponding to their current placement on the employing
district’s 2006 - 2007 [1998-1999] salary schedule, plus $250 [$300]
per month. If employed by the same district, the minimum must in-
clude any local and career ladder supplements the employee would
have received in 2006 - 2007. [1998-1999. In addition to classroom
teachers, this provision applies to eligible counselors, nurses, and li-
brarians whose salary was based on placement on a salary schedule in
1998-1999.]
(2) Eligible counselors, nurses, and librarians are entitled
to a minimum salary in the 2006 - 2007 school year equal to the greater
of the salary corresponding to their current placement on the state salary
schedule pursuant to TEC, §21.402(a), or the salary corresponding to
their current placement on the employing district’s 2006 - 2007 salary
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schedule, plus $250 per month. [who were not on a salary schedule in
1998-1999 are entitled in 1999-2000 to the greater of the salary earned
in 1998-1999 plus $300 per month or to the salary corresponding to
their current placement on the salary schedule.] These educators are
placed on the state schedule according to the same criteria that applies
to teachers and librarians pursuant to §153.1021 of this title (relating to
Recognition of Creditable Years of Service). [In 2000-2001, they are
entitled to maintain the salary earned in 1999-2000 or to meet the min-
imum corresponding to their current placement on the salary schedule,
whichever is greater.]
(3) A beginning teacher who has not previously been on
the state salary schedule is entitled to any local supplement that would
have been offered to a beginning teacher on the employing district’s
2006 - 2007 [1998-1999] salary schedule.
(4) Educators who are eligible for the salary increase and
who are employed for more than ten months are entitled to an additional
$250 [$300] in increased pay for each full month of additional service.
(5) Teachers who are eligible for the salary increase but
who are not employed full-time (work either less than 100% of the day
or for a portion of the year) are entitled to a proportionate pay increase.
For teachers working less than 100% of the day, the increase is propor-
tionate to the percent of the day employed. For teachers employed less
than a full year, the increase is valid only for the months employed.
(6) Nurses, librarians, and counselors who are employed
for less than a full school year or who are placed in an eligible assign-
ment for less than a full school year are entitled to a pay increase in
proportion to the months employed in which they are eligible.
(c) Determination of "FS." "FS" is the amount, as deter-
mined by the commissioner under TEC, §21.402(b), of state and
local funds per weighted student, including funds provided un-
der TEC, §42.2516(b)(1)(B), but not funds provided under TEC,
§42.2516(b)(1)(A), (b)(1)(C), (b)(2), or (b)(3), available to a district
eligible to receive state assistance under TEC, §42.302, with a main-
tenance and operations tax rate per $100 of taxable value equal to
the product of the state compression percentage, as determined under
TEC, §42.2516, multiplied by $1.50, except that the amount of state
and local funds per weighted student does not include the amount
attributable to the increase in the guaranteed level made by Chapter
1187, 77th Texas Legislature, 2001.
[(c) Determination of "FS." The value of "FS" in the formula
contained in TEC, §21.402, shall be determined by dividing the sum of
state and local shares of allotments under TEC, Chapter 42, Subchap-
ters B, C, and F, plus the funds allocated under Rider 69 of the Gen-
eral Appropriations Act, as amended by House Bill 1, First Called Ses-
sion, 79th Texas Legislature, 2005, by the weighted students in average
daily attendance for the year. For this determination, the commissioner
of education shall use projections of the total amount of allotments
and the number of weighted students for the year. In accordance with
TEC, §21.402(a), the commissioner shall project the revenues avail-
able under TEC, Chapter 42, Subchapter F, based on a guarantee level
of $24.70 and a district enrichment tax rate (DTR) of $0.64.]
(d) Monthly minimum salary rates. The minimum monthly
salary rates applicable for the [entire 2005- 2006 and] 2006 - 2007
school year [years] , in accordance with this section and TEC, §21.402,
shall be as set forth in the table in this subsection. [For purposes of the
2005-2006 school year only, a district may make monthly payments
based on the 2004-2005 minimum salary schedule for part of the school
year, so long as total compensation paid to an eligible educator meets
the minimum salary schedule for the 2005-2006 school year.]
Figure: 19 TAC §153.1022(d)
[Figure: 19 TAC §153.1022(d)]
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on October 30,
2006.
TRD-200605943
Cristina De La Fuente-Valadez
Director, Policy Coordination
Texas Education Agency
Earliest possible date of adoption: December 10, 2006
For further information, please call: (512) 475-1497
TITLE 22. EXAMINING BOARDS
PART 11. BOARD OF NURSE
EXAMINERS
CHAPTER 211. GENERAL PROVISIONS
22 TAC §211.6
The Board of Nurse Examiners proposes amendments to 22
Texas Administrative Code §211.6 pertaining to General Pro-
visions. Section 211.6 specically addresses the Committees
of the Board. The Board of Nurse Examiners is currently un-
der "Sunset" review. In September 2006, the Staff of the Texas
Sunset Advisory Commission recommended in its report that the
Board adopt "rules regarding the purpose, structure, and use of
its advisory committees, including: the purpose, role, responsi-
bility, and goal of the committees; size and quorum requirements
of the committees; composition and representation provisions of
the committees; qualications of the members, such as expe-
rience or geographic location; appointment procedures for the
committees; terms of service; training requirements, if needed;
the method the Board will use to receive public input on issues
acted upon by the advisory committees; and the requirement that
the Board comply with the requirements of the Open Meetings
Act."
The proposed amendments to §211.6 will comply with chapter
2110 of the Government Code pertaining to State Agency Advi-
sory Committees. The main effect on the Board’s existing prac-
tice is the "liaison" role of the Board members. Board members
have served as chairpersons of some of the standing commit-
tees, but this rule amendment will revert their roles to "liaison"
status. The organizations who comprise committee membership
are substantially the same.
Katherine Thomas, executive director, has determined that for
the rst ve-year period the proposed amendments are adopted
there will be no additional scal implications for state or local gov-
ernment as a result of implementing the proposed amendments
Ms. Thomas has also determined that for each year of the rst
ve years the proposed amendments are adopted, the public
benet will be that the amendments will provide greater consis-
tency with chapter 2110 of the Government Code. There will not
be any foreseeable effect on small businesses. There are no
anticipated costs to affected individuals as a result of the imple-
mentation of this proposed amendment.
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Written comments on the proposal may be submitted to Kather-
ine A. Thomas, MN, RN, Executive Director, Board of Nurse Ex-
aminers, 333 Guadalupe, Suite 3-460, Austin, Texas 78701.
The amendments are proposed pursuant to the authority of
Texas Occupations Code §301.151 which authorizes the Board
of Nurse Examiners to adopt, enforce, and repeal rules consis-
tent with its legislative authority under the Nursing Practice Act.
No statutes, articles, or codes are affected by this proposed
amendment.
§211.6. Committees of the Board.
(a) - (b) (No change.)
(c) Education Liaison. The three board members representing
nursing educational programs shall serve as advisory to the staff on
matters pertaining to faculty waivers, proposed curriculum revisions
and other issues that may arise between regular board meetings. The
recommendations of the liaison members are presented to the board at
the next regular meeting for consideration. [ratication.]
(d) Advanced Practice Liaison. Three members shall be des-
ignated by the president to serve as advisory to the staff on matters
pertaining to advanced practitioner waivers and other issues that may
arise between regular board meetings. The recommendation of the li-
aison members are presented to the board at the next regular meeting
for consideration. [ratication.]
(e) (No change.)
(f) Advisory Committees. The president may appoint, with the
authorization of the board, advisory committees for the performance of
such activities as may be appropriate or required by law.
(1) The board has established the following committees
that advise the board on a continuous basis or as charged by the Board:
(A) the Advanced Practice Nursing Advisory Commit-
tee (APNAC) advises the Board on practice issues and regulations
that have or may have an impact on advanced practice nursing. The
APNAC is comprised of representatives from the following:
(i) Texas Association of Nurse Anesthetists
(TANA);
(ii) Coalition for Nurses in Advanced Practice
(CNAP);
(iii) Texas Nurse Practitioners (TNP);
(iv) Consortium of Texas Certied Nurse-Midwives
(CTCNM);
(v) Texas Clinical Nurse Specialists (TXCNS);
(vi) Texas Organization of Nurse Executives
(TONE);




(xi) NP Educator; and
(xii) other members approved by the Board.
(B) the Advisory Committee on Education (ACE) ad-
vises the Board on education and practice issues that have or may have
an impact on the regulation of nursing education in Texas. The ACE is
comprised of representatives from the following:
(i) Licensed Vocational Nurses Association of Texas
(LVNAT);
(ii) Texas Association of Vocational Nurse Educa-
tors (TAVNE);
(iii) Texas Organization of Baccalaureate and Grad-
uate Nursing Education (TOBGNE);
(iv) Texas Organization of Associate Degree Nurs-
ing (TOADN);
(v) Texas League for Vocational Nursing (TLVN);
(vi) Texas Organization of Nurse Executives
(TONE);
(vii) Texas Nurses Association (TNA);
(viii) Texas Primary Care Educators;
(ix) Texas Association of Deans and Directors Pro-
fessional Nursing Programs (TADDPNS);
(x) various educators in Texas nursing programs;
(xi) interested state agencies; and
(xii) other members approved by the Board.
(C) the Nursing Practice Advisory Committee (NPAC)
reviews and analyzes issues that affect the practice of nursing. The
NPAC is comprised of representatives from the following:
(i) Licensed Vocational Nurses Association of Texas
(LVNAT);
(ii) Texas Association of Vocational Nurse Educa-
tors (TAVNE);
(iii) Texas League for Vocational Nursing (TLVN);
(iv) Texas Organization of Nurse Executives
(TONE);
(v) Texas Nurses Association (TNA);
(vi) Texas School Nurses Organization (TSNO);
(vii) Texas Department of Aging and Disability Ser-
vices (DADS);
(viii) Texas Association for Home Care (TAHC);
(ix) Texas Department of State Health Services
(DSHS);
(x) Texas Association of Homes and Services for the
Aging (TAHSA);
(xi) Texas Hospital Association (THA); and
(xii) other members approved by the Board.
(2) The Board may amend the committee memberships as
needed.
(3) A board member or members appointed by the Presi-
dent of the board or the board may serve as a liaison(s) to a committee
and report to the Board the recommendations of the committee for con-
sideration by the Board.
(4) Each committee shall select from among its members a
presiding ofcer who shall report to the agency or Board as needed.
(5) Each committee’s work and usefulness shall be evalu-
ated annually.
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(6) The committees will provide notice of meetings, as fea-
sible, on the Secretary of State’s web site to allow the public an oppor-
tunity to participate.
(7) The Executive Director shall appoint staff to support
the committee.
(8) The committee may consult with the board liaison(s)
to authorize the committee to investigate identied topics or issues
pending the development and communication of a formal charge by
the Board.
(9) Committee members will be expected to attend meet-
ings. The chairperson has the discretion to dismiss a member who does
not regularly attend.
(10) Advisory committees chairs may invite individuals as
expert resources to participate in committee discussions and delibera-
tions. Invited experts serve as ad hoc members and do not have voting
privileges.
(11) The committees will meet on a schedule established
by the chair of each committee.
(12) The decisions of the committee are advisory only.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Board of Nurse Examiners
Earliest possible date of adoption: December 10, 2006
For further information, please call: (512) 305-6823
CHAPTER 213. PRACTICE AND PROCEDURE
22 TAC §213.28, §213.33
The Board of Nurse Examiners proposes amendments to 22
Texas Administrative Code §213.28 and §213.33 pertaining to
Practice and Procedure. Section 213.28 and §213.33 specif-
ically address Licensure of Persons with Criminal Convictions
and Factors Considered for Imposition of Penalties/Sanctions
and/or Fines, respectively. These proposed amendments were
reviewed by the Board’s Eligibility and Disciplinary Task Force.
In September 2006, the Staff of the Texas Sunset Advisory Com-
mission recommended in its report that the Board more clearly
identify which crimes relate to the practice of nursing. The pro-
posed amendments to §213.28 incorporate this recommenda-
tion into the Board’s rules.
The Board evaluated the crimes that other professions have
identied as affecting their professions and the rationale pro-
vided by those professions. The Board contends that due to the
nature of nursing, the crimes that affect nursing are broad. The
practice of nursing is in essence the "front line" of health care
provision. The scope of the nursing profession allows nurses
to have unfettered access to people and their property more
than any other profession. Nurses attend to people at their
most vulnerable state and provide care to the most vulnerable
individuals in our society the elderly, children, the mentally ill,
sedated and anesthetized patients, patients whose mental or
cognitive ability is compromised and patients who are disabled
and immobilized. The provision of care can be in private homes
and home-like settings without direct or, at times, without any
supervision. Because of this scope and level of trust required
of a nurse, he/she must possess professional character and
integrity. The scope and nature of nursing require that nurses
not commit crimes against persons, not commit crimes against
property, be of sound mind and not under the inuence of
mood-altering substances, be truthful and honest, and be ac-
countable for their actions. For these reasons, a wide variety
of criminal acts affect the practice of nursing. To address these
issues and the concerns of the Sunset Advisory Committee, the
Board proposes amendments to 22 Texas Administrative Code
§213.28.
The practice of nursing requires professional character and in-
tegrity. Due to the necessity of these qualities, the Board or
the Executive Director may request that nurses under investiga-
tion or nurse applicants with eligibility issues undergo a psychi-
atric/psychological evaluation or a forensic psychological evalu-
ation as prescribed by the Board to assess whether the individual
may pose a risk to the public health and safety of the public as a
nurse. The evaluation may offer mitigating or aggravating infor-
mation to the investigation of a nurse or nurse applicant.
The proposed amendment to §213.33 relates to a psychologi-
cal/psychiatric evaluation to determine mental tness and a more
specialized evaluation that addresses the criminal element of
unprofessional conduct. The underlying issues may deal with
honesty, chemical dependency, and/or tness to practice. The
board has utilized the forensic evaluation for several years, so
the amendment is for the purpose of placing this practice in
§213.33, Factors Considered for Imposition of Penalties/Sanc-
tions and/or Fines, addressing risk assessment evaluation.
Katherine Thomas, Executive Director, has determined that for
the rst ve-year period the proposed amendments are in effect
there will be no additional scal implications for state or local gov-
ernment as a result of implementing the proposed amendments
Ms. Thomas has also determined that for each year of the rst
ve years the proposed amendments are in effect, the public
benet will be that the evaluations will provide the Board with an
expert opinion on the ability of an individual to be a safe practi-
tioner and will apprise the individuals who desire to practice nurs-
ing in this State with the Board’s perception of the crimes that af-
fect the nursing practice. There will not be any foreseeable effect
on small businesses. The anticipated costs to affected individ-
uals as a result of the implementation of the proposed amend-
ments will be the cost of obtaining an evaluation.
Written comments on the proposal may be submitted to Kather-
ine A. Thomas, MN, RN, Executive Director, Board of Nurse Ex-
aminers, 333 Guadalupe, Suite 3-460, Austin, Texas 78701.
The amendments are proposed pursuant to the authority of
Texas Occupations Code §301.151 which authorizes the Board
of Nurse Examiners to adopt, enforce, and repeal rules consis-
tent with its legislative authority under the Nursing Practice Act.
Texas Occupations Code §301.452 and §301.4535 are affected
by these proposed amendments.
§213.28. Licensure of Persons with Criminal Offenses [Convictions].
(a) This section sets out the considerations and criteria on the
eligibility of persons with criminal offenses [convictions] to obtain a li-
cense as a registered or vocational nurse or those already licensed who
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renew their license. The Board may refuse to approve persons to take
the licensure examination, may refuse to issue or renew a license or cer-
ticate of registration, or may refuse to issue a temporary permit to any
individual that has been convicted of or received a deferred disposition
for a felony, a misdemeanor involving moral turpitude, or engaged in
conduct resulting in the revocation of probation [imposed pursuant to
such a conviction].
(b) The practice of nursing involves clients, their families, sig-
nicant others and the public in diverse settings. The registered and
vocational nurse practices in an autonomous role with individuals who
are physically, emotionally and nancially vulnerable. The nurse has
access to personal information about all aspects of a person’s life, re-
sources and relationships. Therefore, criminal behavior whether vio-
lent or non-violent, directed against persons, property or public order
and decency is considered by the Board as highly relevant to an indi-
vidual’s tness to practice nursing. The Board considers the following
categories of criminal conduct to relate to and affect the practice of
nursing:
(1) offenses against the person similar to those outlined in
Title 5 of the Texas Penal Code because:
(A) nurses have access to persons who are vulnerable
by virtue of illness or injury and are frequently in a position to be ex-
ploited;
(B) nurses have access to persons who are especially
vulnerable including the elderly, children, the mentally ill, sedated and
anesthetized patients, those whose mental or cognitive ability is com-
promised and patients who are disabled or immobilized and may be
subject to harm by similar criminal behavior;
(C) nurses are frequently in situations where they pro-
vide intimate care to patients or have contact with partially clothed or
fully undressed patients who are vulnerable to exploitation both phys-
ically and emotionally;
(D) nurses are in the position to have access to privi-
leged information and opportunity to exploit patient vulnerability; and
(E) nurses who commit these crimes outside the work-
place may raise questions as to whether that same misconduct will be
repeated in the workplace and raises serious questions regarding the
individual’s ability to provide safe, competent care to patients.
(2) offenses against property, e.g., robbery, burglary and
theft, etc., because:
(A) nurses have access to persons who are vulnerable
by virtue of illness or injury and are frequently in a position to be ex-
ploited;
(B) nurses have access to persons who are especially
vulnerable including the elderly, children, the mentally ill, sedated and
anesthetized patients, those whose mental or cognitive ability is com-
promised and patients who are disabled or immobilized and may pro-
vide easy opportunity to be victimized;
(C) nurses have access to persons who frequently bring
valuables (medications, money, jewelry, items of sentimental value,
checkbook, or credit cards) with them to a health care facility with no
security to prevent theft or exploitation;
(D) nurses frequently provide care in private homes and
home-like settings where all of the patient’s property and valuables are
accessible to the nurse;
(E) nurses frequently provide care autonomously with-
out direct supervision and may have access to and opportunity to mis-
appropriate property; and
(F) nurses who commit these crimes outside the work-
place may raise questions as to whether that same misconduct will be
repeated in the workplace and, therefore, place patients’ property at
risk.
(3) offenses involving fraud or deception because:
(A) nurses have access to persons who are vulnerable
by virtue of illness or injury and are frequently in a position to be ex-
ploited;
(B) nurses have access to persons who are especially
vulnerable including the elderly, children, the mentally ill, sedated and
anesthetized patients, those whose mental or cognitive ability is com-
promised and patients who are disabled or immobilized;
(C) nurses are in the position to have access to privi-
leged information and opportunity to exploit patient vulnerability;
(D) nurses are frequently in situations where they must
report patient condition, record objective/subjective information, pro-
vide patients with information, and report errors in the nurse’s own
practice or conduct;
(E) the nurse-patient relationship is of a dependent na-
ture; and
(F) nurses who commit these crimes outside the work-
place may raise questions as to whether that same misconduct will be
repeated in the workplace and, therefore, place patients at risk.
(4) offenses involving lying and falsication because:
(A) nurses have access to persons who are vulnerable
by virtue of illness or injury;
(B) nurses have access to persons who are especially
vulnerable including the elderly, children, the mentally ill, sedated and
anesthetized patients, those whose mental or cognitive ability is com-
promised and patients who are disabled or immobilized;
(C) nurses are frequently in situations where they must
report patient condition, record objective/subjective information, pro-
vide patients with information, and report errors in the nurse’s own
practice or conduct;
(D) honesty, accuracy and integrity are personal traits
valued by the nursing profession, and considered imperative for the
provision of safe and effective nursing care;
(E) falsication of documents regarding patient care,
incomplete or inaccurate documentation of patient care, failure to pro-
vide the care documented, or other acts of deception raise serious con-
cerns whether the nurse will continue such behavior and jeopardize the
effectiveness of patient care in the future;
(F) falsication of employment applications and failing
to answer specic questions that would have affected the decision to
employ, certify, or otherwise utilize a nurse raises concerns about a
nurse’s propensity to lie and whether the nurse possesses the qualities
of honesty and integrity;
(G) falsication of documents or deception/lying out-
side of the workplace, including falsication of an application for li-
censure to the Board, raises concerns about the person’s propensity to
lie, and the likelihood that such conduct will continue in the practice of
nursing; and
(H) a crime of lying or falsication raises concern that
the person may engage in similar conduct while practicing nursing and
place patients at risk.
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(5) offenses involving the delivery, possession, manufac-
ture, or use of, or dispensing or prescribing a controlled substance, dan-
gerous drug, or mood-altering substance because:
(A) nurses have access to persons who are vulnerable
by virtue of illness or injury;
(B) nurses have access to persons who are especially
vulnerable including the elderly, children, the mentally ill, sedated and
anesthetized patients, those whose mental or cognitive ability is com-
promised and patients who are disabled or immobilized;
(C) nurses provide care to critical care, geriatric, and
pediatric patients who are particularly vulnerable given the level of
vigilance demanded under the circumstances of their health condition;
(D) nurses are able to provide care in private homes and
home-like setting without supervision;
(E) nurses who are chemically dependent or who abuse
drugs or alcohol may have impaired judgment while caring for patients
and are at risk for harming patients; and
(F) an offense regarding delivery, possession, manufac-
ture, or use of, or dispensing or prescribing a controlled substance, dan-
gerous drug or mood altering drug may raise questions as to whether
that same misconduct will be repeated in the workplace
(c) In considering whether a criminal offense [conviction] ren-
ders the individual ineligible for licensure or renewal of licensure as a
registered or vocational nurse, the Board shall consider:
(1) - (8) (No change.)
(d) In addition to the factors that may be considered under sub-
section (c) of this section, the Board, in determining the present tness
of a person who has been convicted of or received a deferred order for
a crime, shall consider:
(1) - (6) (No change.)
(e) It shall be the responsibility of the applicant, to the extent
possible, to obtain and provide to the Board the recommendations of the
prosecution, law enforcement, and correctional authorities as required
under this Act. The applicant shall also furnish proof in such form as
may be required by the Board that he or she has maintained a record
of steady employment and has supported his or her dependents and
has otherwise maintained a record of good conduct and has paid all
outstanding court costs, supervision fees, nes, and restitution as may
have been ordered in all criminal cases in which he or she has been
convicted or received a deferred order.
(f) - (h) (No change.)
(i) The board shall revoke a license or authorization to practice
as an advanced practice nurse upon the imprisonment of the licensee
following a felony conviction or deferred adjudication, or revocation
of felony community supervision, parole, or mandatory supervision.
(j) The board shall revoke or deny a license or authorization
to practice as an advanced practice nurse for the crimes listed in Texas
Occupations Code §301.4535.
§213.33. Factors Considered for Imposition of Penalties/Sanctions
and/or Fines.
(a) - (d) (No change.)
(e) When determining evidence of present tness to practice,
the Board or Executive Director may request an evaluation by a psy-
chologist or psychiatrist, who is licensed by the Texas State Board of
Examiners of Psychologists or the Texas Medical Board, respectively.
The evaluator must be familiar with the duties appropriate to the nurs-
ing profession. The evaluation must be conducted pursuant to profes-
sionally recognized standards and methods. The evaluation must in-
clude the utilization of objective tests and instruments which at a mini-
mum are designed to test the psychological stability and veracity of the
applicant or licensee. The applicant or licensee subject to evaluation
shall sign a release allowing the evaluator to review the le compiled
by the Board staff and a release that permits the evaluator to release the
evaluation to the Board.
(f) When determining evidence of present tness to practice
by a licensee or applicant for licensure:
(1) the Board or Executive Director may request an indi-
vidual risk assessment conducted by a Board-approved forensic psy-
chologist or psychiatrist who:
(A) evaluates the criminal history of a person; and
(B) seeks to predict:
(i) the likelihood that the person will engage in crim-
inal activity that may result in the person receiving a second or subse-
quent reportable adjudication or conviction; and
(ii) the continuing danger, if any, that the person
poses to the community.
(C) is familiar with the duties appropriate to the nursing
profession.
(D) conducts the evaluation pursuant to professionally
recognized standards and methods; and
(E) utilizes objective tests and instruments that, at a
minimum, are designed to test the psychological stability, tness to
practice, professional character, and/or veracity of the nurse applicant
or licensee.
(2) The applicant or licensee subject to evaluation shall
sign a release allowing the evaluator to review the le compiled by
the Board staff and a release that permits the evaluator to release the
evaluation to the Board.
(3) The applicant or licensee should be provided a copy of
the evaluation upon completion by the evaluator, if not, the Board will
provide the individual a copy.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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CHAPTER 214. VOCATIONAL NURSING
EDUCATION
22 TAC §214.7
The Board of Nurse Examiners proposes amendments to 22
Texas Administrative Code §214.7 pertaining to Vocational
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Nursing Education. Section 214.7 specically addresses Fac-
ulty Qualications and Faculty Organization. The proposed
amendment is pertinent to faculty waivers. Concurrent with this
proposal, the Board is proposing an amendment to §215.7 which
addresses faculty waivers in Professional Nursing Education.
In September 2006, the Staff of the Texas Sunset Advisory Com-
mission recommended in its report that the Board adopt "its cur-
rent requirements for waivers of faculty requirements into Board
rule . . . and the Board would no longer need to issue waivers."
In compliance with this recommendation, the Board proposes
amendments to the professional and vocational nursing educa-
tion rules incorporating the waiver guidelines into rule. Though
the education programs would no longer be required to submit
a waiver petition, the proposed amendment requires that pro-
grams notify the Board with a notarized statement that they meet
both the minimum criteria for the program and for the prospec-
tive faculty member as delineated in the rule. Board approval,
however, will continue to be required if the program’s NCLEX
pass rate is too low, or too many faculty member have not met
the qualications required by the Board.
Katherine Thomas, Executive Director, has determined that for
the rst ve-year period the proposed amendments are adopted
there will be no additional scal implications for state or local gov-
ernment as a result of implementing the proposed amendments
Katherine Thomas, Executive Director, has determined that for
each year of the rst ve years the proposed amendments are
adopted, the public benet will be that the amendments will al-
low nursing education programs a more convenient process to
temporarily ll a faculty position when a qualied faculty mem-
ber is not available to teach. There will not be any foreseeable
effect on small businesses. There are no anticipated costs to
affected individuals as a result of the implementation of this pro-
posed amendment.
Written comments on the proposal may be submitted to Kather-
ine A. Thomas, MN, RN, Executive Director, Board of Nurse Ex-
aminers, 333 Guadalupe, Suite 3-460, Austin, Texas 78701.
The proposed amendments are pursuant to the authority of
Texas Occupations Code §301.157 and §301.151 which au-
thorizes the Board of Nurse Examiners to adopt, enforce, and
repeal rules consistent with its legislative authority under the
Nursing Practice Act.
§214.7. Faculty Qualications and Faculty Organization
(a) - (b) (No change.)
(c) Faculty Qualications and Responsibilities.
(1) (No change.)
(2) In fully approved programs, if an individual to be ap-
pointed as faculty member does not meet the requirements for faculty
as specied in subsection (c) of this section, the director or coordina-
tor is permitted to waive [petition for a waiver of] the Board’s require-
ments, if the program and prospective faculty member meet the follow-
ing criteria and after notication to the Board of the intent to waive the
Board’s faculty requirements for a temporary time period not to exceed
one year: [according to Board guidelines, prior to the appointment of
said individual.]
(A) minimum program criteria
(i) program’s NCLEX-PN Examination pass rate for
the preceding exam year was 80% or above.
(ii) total number of faculty waivers at program shall
not exceed 10% of the total number of nursing faculty.
(iii) waiver is valid for up to one year and shall not
be extended without Board approval.
(B) minimum criteria for prospective faculty member
(i) holds a current license or privilege to practice as
a vocational or registered nurse in the State of Texas;
(ii) has been actively employed in nursing for at
least two years in the last three years;
(iii) if not actively employed in nursing for the past
three (3) years, the prospective faculty’s advanced preparation in nurs-
ing, nursing education, and nursing administration shall be considered;
and
(iv) prior relevant nursing employment.
(C) when the program does not meet the minimum pro-
gram criteria or the prospective faculty member does not meet the min-
imum criteria for a faculty member, a petition for a waiver shall be sub-
mitted to the Board and be reviewed by the members of the Education
Liaison Committee (ELC) for recommendation regarding approval and
referred to the full Board for ratication.
(D) a waiver is valid for up to one year.
(E) the director or coordinator shall submit a sworn (no-
tarized) notication of waiver to the Board.
(F) if an extension of the waiver is needed, the director
or coordinator shall petition the Board for an extension of the original
waiver.
(3) - (8) (No change.)
(d) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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CHAPTER 215. PROFESSIONAL NURSING
EDUCATION
22 TAC §215.7
The Board of Nurse Examiners proposes amendments to 22
Texas Administrative Code §215.7 pertaining to Professional
Nursing Education. Section 215.7, specically addresses Fac-
ulty Qualications and Faculty Organization. The proposed
amendments are pertinent to faculty waivers. Concurrent with
this proposal, the Board is proposing an amendment to §214.7
which addresses faculty waivers in Vocational Nursing Educa-
tion.
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In September 2006, the Staff of the Texas Sunset Advisory Com-
mission recommended in its report that the Board adopt "its cur-
rent requirements for waivers of faculty requirements into Board
rule . . . and the Board would no longer need to issue waivers."
In compliance with this recommendation, the Board proposes
amendments to the professional and vocational nursing educa-
tion rules incorporating the waiver guidelines into rule. Though
the education programs would no longer be required to submit
a waiver petition, the proposed amendment requires that pro-
grams notify the Board with a notarized statement that they meet
both the minimum criteria for the program and for the prospec-
tive faculty member as delineated in the rule. Board approval,
however, will continue to be required if the program’s NCLEX
pass rate is too low, or too many faculty member have not met
the qualications required by the Board.
Katherine Thomas, Executive Director, has determined that for
the rst ve-year period the proposed amendments are in effect
there will be no additional scal implications for state or local gov-
ernment as a result of implementing the proposed amendments.
Ms. Thomas has also determined that for each year of the rst
ve years the proposed amendments are in effect, the public
benet will be that the amendments will allow nursing education
programs a more convenient process to temporarily ll a fac-
ulty position when a qualied faculty member is not available to
teach. There will not be any foreseeable effect on small busi-
nesses. There are no anticipated costs to affected individuals
as a result of the implementation of this proposed amendments.
Written comments on the proposal may be submitted to Kather-
ine A. Thomas, MN, RN, Executive Director, Board of Nurse Ex-
aminers, 333 Guadalupe, Suite 3-460, Austin, Texas 78701.
The amendments are proposed pursuant to the authority of
Texas Occupations Code §301.157 and §301.151 which au-
thorizes the Board of Nurse Examiners to adopt, enforce, and
repeal rules consistent with its legislative authority under the
Nursing Practice Act.
No statutes, articles, or codes are affected by the proposed
amendments.
§215.7. Faculty Qualications and Faculty Organization.
(a) - (b) (No change.)
(c) Faculty Qualications and Responsibilities.
(1) Documentation of faculty qualications shall be in-
cluded in the ofcial les of the programs. Each nurse faculty member
shall:
(A) - (D) (No change.)
(E) In fully approved programs, if an individual to be
appointed as faculty member does not meet the requirements for fac-
ulty as specied in this subsection, the dean or director is permitted to
waive [petition for a waiver of] the Board’s requirements, if the pro-
gram and prospective faculty member meet the following criteria and
after notication to the Board of the intent to waive the Board’s fac-
ulty requirements for a temporary time period not to exceed one year:
[according to Board guidelines, prior to the appointment of said indi-
vidual.]
(i) minimum program criteria:
(I) program’s NCLEX-RN Examination pass
rate for the preceding exam year was 80% or above;
(II) total number of faculty waivers at program
shall not exceed 10% of the total number of nursing faculty; and
(ii) minimum criteria for prospective faculty mem-
ber:
(I) holds a current license or privilege to practice
as a registered nurse in the State of Texas;
(II) has at least two years in the last four years of
nursing practice experience in the anticipated subject area of teaching
responsibility;
(III) has earned a bachelor’s degree in nursing or
completed, as part of a nursing education program culminating in a
master’s or doctorate degree in nursing, the course work equivalent to
the course work required for a bachelor’s degree in nursing; and either
(-a-) is currently enrolled in a master’s nurs-
ing education program and has earned a minimum of 50% of the re-
quired credits toward the master’s degree in nursing, excluding thesis
or professional paper; or
(-b-) holds a master’s degree in another eld
and has a documented plan to complete, within a designated time frame,
the required number of graduate level nursing credits appropriate to
the anticipated subject area of teaching responsibility, 6 graduate level
nursing credits to teach in a diploma or associate degree nursing edu-
cation program or 12 graduate level nursing credits to teach in a bac-
calaureate degree or entry-level master’s degree in nursing education
program.
(iii) when the program does not meet the minimum
program criteria or the prospective faculty member does not meet the
minimum criteria for a faculty member:
(I) a petition for a waiver shall be submitted to
the Board and be reviewed by the members of the Education Liaison
Committee (ELC) for recommendation regarding approval and referred
to the full Board for ratication; or
(II) a petition for an emergency waiver may be
submitted to the Board staff for approval when a vacancy occurs be-
cause a faculty member fails to report as planned, i.e., sudden illness
or death of a faculty member, or there is an unexpected resignation, or
qualied applicants/prospective faculty are not available.
(iv) a waiver is valid for up to one year.
(v) the director or coordinator shall submit a sworn
(notarized) notication of waiver to the Board.
(vi) if an extension of the waiver is needed, the di-
rector or coordinator shall petition the Board for an extension of the
original waiver.
(F) (No change.)
(2) - (3) (No change.)
(d) - (g) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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TITLE 25. HEALTH SERVICES
PART 1. DEPARTMENT OF STATE
HEALTH SERVICES
CHAPTER 97. COMMUNICABLE DISEASES
The Executive Commissioner of the Health and Human Services
Commission, on behalf of the Department of State Health Ser-
vices (department), proposes an amendment to §97.91, con-
cerning the delegation of authority to give informed consent for
immunizations of a minor, and repeal of §97.92, concerning rec-
ommendations for documentation of reason(s) parent, manag-
ing conservator, guardian, or other person could not be con-
tacted; amendments to §§97.151 - 97.153, 97.155, 97.156 and
new 97.154, concerning the process by which physicians in the
state are authorized to administer yellow fever vaccine for per-
sons who travel outside the United States.
BACKGROUND AND PURPOSE
Government Code, §2001.039, requires that each state agency
review and consider for readoption every 4 years each rule
adopted by that agency pursuant to the Government Code,
Chapter 2001. Section 97.91 and §97.92 have been reviewed
and the department has determined that reasons for adopt-
ing §97.91 continue to exist because a rule on this subject
is needed. However, §97.92 is proposed for repeal due to
redundant language.
Section 97.91 provides that certain information must be obtained
prior to immunizations of a minor when the parent/legal guardian
is not present and another adult purports to have consent of
that parent/legal guardian. In addition, the proposed amend-
ment provides that immunizations may also be administered as
provided in Family Code, §32.101. The proposed amendments
clarify these requirements, and include a cross-reference to the
Family Code.
Since Family Code, §32.101, provides requirements related to
who shall be allowed to grant consent to immunize a child (i.e.,
parent/legal guardian) and who shall be allowed to grant con-
sent in the event that parent/legal guardian is not available, the
agency proposes that §97.92 be repealed in its entirety in or-
der to provide clarity to the public concerning who may provide
consent to immunize a child under various circumstances. The
Family Code provision speaks to the scenarios which §97.92 at-
tempts to address; therefore, the department proposes repealing
§97.92 as redundant.
Government Code, §2001.039, requires that each state agency
review and consider for readoption every 4 years each rule
adopted by that agency pursuant to the Government Code,
Chapter 2001. Sections 97.151 - 97.153, 97.155, 97.156 have
been reviewed and the department has determined that reasons
for adopting the sections continue to exist because rules on this
subject are needed. However, new §97.154 is proposed so that
there is a section which consolidates the criteria for operating
as a vaccination center, and claries those criteria.
Proposed amendments to §§97.151 - 97.153, 97.155, 97.156
and new 97.154, concern the process by which physicians in the
state are authorized to administer yellow fever vaccine for per-
sons who travel outside the United States. The department pro-
vides this authorization by issuing Uniform Stamps to designated
physicians. Sections 97.151 - 97.156 cover the criteria by which
the department issues the Uniform Stamps to physicians, and
processes for denial, revocation, suspension, or non-renewal.
In the 4-year review of these rules, the amendments to
§§97.151 - 97.153, 97.155 and 97.156 update the agency,
division, section, and branch names, plus, clarify language,
simplify processes, reorder text, and more closely follow federal
guidelines. After conducting a cost analysis, the branch deter-
mined that the existing $25 fees for Uniform Stamp application,
renewal, and replacement were not sufcient for the department
to recover its costs. The Uniform Stamp application, renewal,
and replacement fees are increased for a reasonable recovery
of the department’s costs. However, all fees remain waived for
public health departments, public health districts, and public
health regions.
The department consulted with the Health Service Regions,
Texas Association of Local Health Ofcials, the department’s
Infectious Disease Control Unit, Texas Academy of Family
Physicians, Texas Medical Association, and the current direc-
tory of authorized yellow fever vaccine providers during the rule
development process.
SECTION-BY-SECTION SUMMARY
Section 97.91(a) is amended to include the phrase "parent/legal
guardian is not present and another adult purports to have con-
sent of that parent/legal guardian" as clarifying language. Lan-
guage concerning contacting a "parent/guardian" is proposed to
be deleted because it causes confusion and is not necessary.
In §97.91, subsections (b), (c)(1), and (d) are amended to in-
clude "parent/legal guardian" as clarifying language.
Section 97.91(e) is added to include "immunizations may also be
administered as provided in Family Code, §32.101" as a cross-
reference to an existing statutory provision which speaks to the
situations that §97.92 attempts to address. Section 97.92 is,
therefore, proposed for repeal as redundant language.
Amendments to §97.151 update the agency, division, section,
and branch names, plus, provide consistency in terminologies.
The amendments to §97.152 update agency names and termi-
nologies. Amendments to §97.153 simplify the process by delet-
ing current language which requires administration of 20 or more
doses of yellow fever vaccine annually for Uniform Stamp eligi-
bility, plus, clarify language for the Uniform Stamp’s issuance
and responsibilities. New language that physicians are encour-
aged, but not required, to report cases of febrile illness poten-
tially caused by yellow fever vaccination to the CDC/FDA Vac-
cine Adverse Events reporting System (VAERS) is added. These
amendments more closely follow federal guidelines, which are
referenced in the section. Also, the Uniform Stamp applica-
tion, renewal, and replacement processes and fees are updated.
New §97.154 reorders the criteria for operating a vaccination
center into one section and claries those requirements. The
amendments to §97.155 update language for consistent termi-
nology. The amendments to §97.156 update division, branch
and department names, clarify that renewals are also encom-
passed in subsection (a), plus, subsection (b) is claried to state
that hearings, when available, occur if they are requested.
FISCAL NOTE
Casey S. Blass, Section Director, Disease Prevention and Inter-
vention Section, has determined that for each year of the rst
ve years that §97.91 will be in effect, if future funds are appro-
priated at current levels, there will be no additional costs to state
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or local government as a result of enforcing or administering the
section as proposed.
Mr. Blass has also determined that for each year of the rst ve
years that §97.92 will no longer be in effect, there will be no
additional costs to state or local government as a result of the
repeal of the section.
Casey Blass, Section Director, Disease Prevention and Inter-
vention Section, has determined that for each calendar year of
the rst ve years that §§97.151 - 97.156 are in effect, there
will be scal implications to the state as a result of administer-
ing the sections as proposed. The effect on state government
will be an increase in revenue due to the increased Uniform
Stamp fees. The Uniform Stamp application, renewal, and re-
placement fees are increased for a reasonable recovery of the
department’s costs. There will be no scal implications to local
governments as a result of enforcing or administering the sec-
tions as proposed. The fees will remain waived for public health
departments, public health districts, and public health regions.
SMALL AND MICRO-BUSINESS IMPACT
Mr. Blass has also determined that there will be no effect on
small businesses or micro-businesses required to comply with
§97.91 as proposed. This was determined by interpretation of
the rule that small businesses and micro-businesses will not be
required to alter their business practices in order to comply with
the section. There are no anticipated economic costs to persons
who are required to comply with the section as proposed. There
is no anticipated negative impact on local employment.
Mr. Blass has also has also determined that there are no antici-
pated economic costs to small businesses, micro-businesses or
persons because §97.92 is no longer necessary, and business
practices will not be altered in order to comply with the proposed
repeal of the section. There will be no impact on local employ-
ment.
Mr. Blass has determined that the price increase of the stamp is
not expected to have a signicant impact on small and micro-
businesses that comply with §§97.151 - 97.156 as proposed,
and is necessary to cover the costs incurred by the department;
furthermore, the possible alteration of small and micro-business
procedures should have a positive impact on those small and
micro-businesses as a result of improved efciency. There are
no anticipated economic costs to persons who are required to
comply with the section as proposed. There is no anticipated
negative impact on local employment.
PUBLIC BENEFIT
Mr. Blass has determined that for each year of the rst ve years
that the amendments to §97.91 and the repeal of §97.92 are
in effect, the public will benet from adoption of the sections.
The public benet anticipated as a result of enforcing or admin-
istering the sections as proposed is to provide clarity concerning
the delegation of authority to give informed consent for immu-
nizations of a minor when a parent/legal guardian is not present
and another adult purports to have consent of that parent/legal
guardian.
In addition, Mr. Blass has also determined that for each year of
the rst ve years that §§97.151 - 97.156 are in effect, the public
will benet from adoption of the sections. The public benet an-
ticipated as a result of enforcing or administering the sections is
to generate funding to operate the program to ensure the safety
of the public, and to simplify and clarify processes.
REGULATORY ANALYSIS
The department has determined that this proposal is not a
"major environmental rule" as dened by Government Code,
§2001.0225. "Major environmental rule" is dened to mean a
rule the specic intent of which is to protect the environment
or reduce risk to human health from environmental exposure
and that may adversely affect, in a material way, the economy,
a sector of the economy, productivity, competition, jobs, the
environment or the public health and safety of a state or a
sector of the state. This proposal is not specically intended to
protect the environment or reduce risks to human health from
environmental exposure.
TAKINGS IMPACT ASSESSMENT
The department has determined that the proposed rules do
not restrict or limit an owner’s right to his or her property that
would otherwise exist in the absence of government action and,
therefore, do not constitute a taking under Government Code,
§2007.043.
PUBLIC COMMENT
Comments on §97.91 and §97.92 may be submitted to Tim
Hawkins, Disease Prevention and Intervention Section, De-
partment of State Health Services, 1100 West 49th Street,
Austin, Texas 78756, (512) 458-7111, extension 3394, or (800)
252-9152. Comments will be accepted for 30 days following
publication of this proposal in the Texas Register.
Comments on amendments to §§97.151 - 97.153, 97.155,
97.156 and new 97.154, may be submitted to Victoria Brice, Dis-
ease Prevention and Intervention Section, Division of Prevention
and Preparedness, Department of State Health Services, 1100
West 49th Street, Austin, Texas 78756, (512) 458-7111, ex-
tension 6658 or by email to Victoria.Brice@dshs.state.tx.us.
Comments will be accepted for 30 days following publication of
the proposal in the Texas Register.
LEGAL CERTIFICATION
The Department of State Health Services, General Counsel,
Cathy Campbell, certies that the proposed rules have been
reviewed by legal counsel and found to be within the state
agencies’ authority to adopt.




The amendment is authorized by Health and Safety Code,
§81.023, which requires the department to develop immu-
nization requirements for children; and Government Code,
§531.0055, and Health and Safety Code, §1001.075, which
authorize the Executive Commissioner of the Health and Human
Services Commission to adopt rules and policies necessary for
the operation and provision of health and human services by
the department and for the administration of Health and Safety
Code, Chapter 1001.
The amendment affects Health and Safety Code, Chapters 81
and 1001; and Government Code, Chapter 531; Education
Code, §§38.001 and 51.933; and Human Resource Code,
§42.043.
§97.91. Delegation of Authority to Give Informed Consent for Immu-
nizations of a Minor.
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(a) Certain information must be obtained prior to immuniza-
tions of a minor when the parent/legal guardian is not present and an-
other adult purports to have consent of that parent/legal guardian. [par-
ent/guardian can be contacted but another adult is giving consent.]
(b) The information may be hand written or typed and should
be completed on each minor for each clinic visit when an adult other
than the parent/legal guardian [parent/guardian] is providing consent
for the immunizations.
(c) The delegation of authority to consent for immunization of
a minor shall include the following information:
(1) the signature of parent, managing conservator, legal
guardian, or other person authorized to give consent;
(2) the name and birthdate of minor;
(3) the name of the adult giving consent for immunizations
of the minor; and
(4) the relationship of the adult to the minor for whom they
are giving consent.
(d) The delegation of authority statement must contain the in-
formation in subsection (c) of this section and could resemble the fol-
lowing.
Figure: 25 TAC §97.91(d)
[Figure: 25 TAC §97.91(d)]
(e) Immunizations may also be administered as provided in
Family Code, §32.101.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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25 TAC §97.92
(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the ofces of
the Department of State Health Services or in the Texas Register ofce,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
STATUTORY AUTHORITY
The repeal is authorized by Health and Safety Code, §81.023,
which requires the department to develop immunization re-
quirements for children; and Government Code, §531.0055,
and Health and Safety Code, §1001.075, which authorize the
Executive Commissioner of the Health and Human Services
Commission to adopt rules and policies necessary for the
operation and provision of health and human services by the
department and for the administration of Health and Safety
Code, Chapter 1001.
The repeal affects Health and Safety Code, Chapters 81
and 1001; Government Code, Chapter 531; Education Code,
§38.001 and §51.933; and Human Resource Code, §42.043.
§97.92. Recommendations for Documentation of Reason(s) Parent,
Managing Conservator, Guardian, or Other Person Could Not Be Con-
tacted.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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SUBCHAPTER G. VACCINATION STAMPS
25 TAC §§97.151 - 97.156
STATUTORY AUTHORITY
The amendments and new rule are authorized by Health and
Safety Code, §81.021; and Government Code, §531.0055, and
Health and Safety Code, §1001.075, which authorize the Execu-
tive Commissioner of the Health and Human Services Commis-
sion to adopt rules and policies necessary for the operation and
provision of health and human services by the department and
for the administration of Health and Safety Code, Chapter 1001.
The amendments and new rule affect Health and Safety Code,
Chapters 81 and 1001; Government Code, Chapter 531; Educa-
tion Code, §38.001 and §51.933; and Human Resource Code,
§42.043.
§97.151. Purpose and Scope.
The U.S. Public Health Service has designated the Department of State
Health Services [Texas Department of Health] as the governmental en-
tity in the State of Texas which is responsible for determining which
physicians in the state are authorized to administer yellow fever vac-
cine for persons who travel outside the United States. The department
provides this authorization by issuing Uniform Stamps [vaccination
stamps] to designated physicians. These sections cover the criteria by
which the department issues the Uniform Stamp and the criteria for
designating and operating a Vaccination Center [yellow fever vaccina-
tion stamp to physicians].
§97.152. Denitions.
The following words and terms, when used in these sections, shall have
the following meanings, unless the context clearly indicates otherwise:
(1) Department--The Department of State Health Services
[Texas Department of Health], 1100 West 49th Street, Austin, Texas
78756.
(2) Branch [Division]--The Immunization Branch, Disease
Prevention and Intervention Section, Department of State Health Ser-
vices [Division, Bureau of Immunization and Pharmacy Support, Texas
Department of Health].
(3) Physician--A physician licensed to practice medicine in
the State of Texas.
(4) Vaccination Center [Site]--The location where a physi-
cian is authorized to administer yellow fever vaccine.
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(5) Uniform Stamp [Yellow fever vaccination stamp]--A
[vaccination] stamp issued by the branch [department] to a physician
for use in validating certicates of yellow fever vaccination [authoriz-
ing him or her to purchase and administer yellow fever vaccine] for
persons who travel outside the United States.
§97.153. Criteria for Issuing Uniform [Yellow Fever] Stamps to
Physicians.
Uniform Stamps may be issued to physicians holding a current Texas
medical license, for use only at the specic vaccination center desig-
nated on the application. If a physician practices at more than one vac-
cination center, a separate application for each is required.
(1) Physicians may apply for the Uniform Stamp by send-
ing an application form to the branch. Application forms may be ob-
tained from the branch or online at www.immunizetexas.com.
(2) Physicians are authorized to use the Uniform Stamp
solely for the purpose of validating administration of yellow fever vac-
cine on vaccination certicates issued at the approved vaccination cen-
ter indicated on their application.
(3) Physicians are authorized to use only the Uniform
Stamp assigned to them. Uniform Stamps may not be assigned,
loaned, or given to another person or physician except those working
under supervision of the physician holding the stamp. The physician
will at all times be responsible for the Uniform Stamp.
(4) A physician shall report immediately to the branch any
loss or theft of the Uniform Stamp.
(5) Physicians are encouraged to report cases of febrile ill-
ness potentially caused by yellow fever vaccination to the CDC/FDA
Vaccine Adverse Events Reporting System (VAERS ).
(6) U.S. Public Health Services (PHS) requirements. The
PHS requirements are found, as follows:
(A) Code of Federal Regulations, Title 42-Public
Health, Part 71-Foreign Quarantine, §71.3, Designation of Yellow
Fever Vaccination Centers; Validation Stamps; and
(B) PHS publications entitled, Division or Quarantine
Circular No.106; Advisory Memorandum No.66; and Advisory Mem-
orandum No.72.
(C) The department adopts the PHS requirements listed
in subparagraphs (A) and (B) of this paragraph by reference. Physi-
cians shall administer yellow fever vaccines in accordance with PHS
requirements as incorporated. Copies of the requirements are avail-
able upon request from the Immunization Branch, Department of State
Health Services, 1100 West 49th Street, Austin, Texas.
(7) Charges for the Uniform Stamp:
(A) New Applicant Fee. Each new applicant is required
to submit a fee of $68 by personal check, cashier’s check, or money
order along with the completed application. If the branch denies the
application, the branch will return the $68 to the physician.
(B) Annual Renewal Fee. In January of each year, each
physician holding a Uniform Stamp is required to pay an annual fee of
$38. The physician shall submit the $38 by personal check, cashier’s
check, or money order to the branch with the agency’s Annual Renewal
Form. If the branch denies the renewal, the branch will return the $38
to the physician.
(C) Stamp Replacement Fee. A fee of $50 will be re-
quired for issuing replacement Uniform Stamps in the event the original
is lost or stolen.
(D) All fees will be waived for public health depart-
ments, public health districts, and public health regions.
[(a) Previous stamp holders.]
[(1) Physicians who have administered 20 or more doses
of yellow fever vaccine for one year prior to the effective date of this
section are authorized to receive a new yellow fever vaccination stamp.
Physicians may apply for the stamp by sending an application form to
the division in accordance with the requirements of subsection (d) of
this section. Physicians shall return their old stamps to the division
upon receipt of the new stamp.]
[(2) Physicians who have administered less than 20 doses
of yellow fever vaccine for one year preceding the effective date of this
section are required to return their old stamps to the division within 60
days after the effective date of this section. These physicians may be
authorized to receive new stamps only for valid cause. The division
will determine valid cause on an individual basis. The criteria which
the division will use to determine valid cause are as follows.]
[(A) The number of doses of yellow fever vaccine ad-
ministered on an annual basis. Physicians who administer less than 20
doses of yellow fever vaccine will be requested to relinquish their yel-
low fever vaccination stamp.]
[(B) The requirement to administer 20 doses of yellow
fever on an annual basis may be waived if the stamp is issued to a
physician who provides the vaccine in an underserved geographical
area.]
[(b) Authorized use of a yellow fever vaccination stamp.
Physicians may use the stamp only for the purposes of administering
vaccines and validating immunization certicates.]
[(c) U.S. Public Health Services (PHS) requirements. Physi-
cians shall administer yellow fever vaccines in accordance with the
vaccine manufacturer and PHS requirements.]
[(1) The PHS requirements are found, as follows:]
[(A) 42 Code of Federal Regulations, Part 71, Foreign
Quarantine, §71.3, Designation of Yellow Fever Vaccination Centers;
Validation Stamps, issued on January 11, 1985; and]
[(B) PHS publications entitled, "Division of Quarantine
Circular No. 106,’ revised on January 7, 1983; Advisory Memorandum
No. 66, issued on January 7, 1983; and Advisory Memorandum No.
72, issued on October 5, 1984.]
[(2) The department adopts the PHS requirements listed in
paragraph (1)(A) and (B) of this subsection by reference. Copies of
the requirements may be reviewed during regular working hours at the
Immunization Division, Texas Department of Health, 1100 West 49th
Street, Austin, Texas.]
[(d) Application for yellow fever vaccination stamp. In order
to receive a yellow fever vaccination stamp, a physician shall submit a
completed application form to the division. Copies of the application
forms may be obtained from the division.]
[(e) Site for use of the yellow fever vaccination stamp. A
physician shall use the yellow fever vaccination stamp only at the site
where the yellow fever vaccine is delivered. If the physician chooses
to administer the vaccine at a site other than that designated on the
current application request, prior approval must be obtained from the
division stating the reason for vaccine administration at a non-desig-
nated site and the means for ensuring that appropriate temperatures are
maintained and documented during transit of the vaccine. If a physi-
cian chooses to administer yellow fever vaccine at a non-designated site
more than twice in a 12-month period, an application for permission to
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administer the vaccine at that site shall be led with the division. The
physician to whom the yellow fever vaccination stamp has been issued
is not authorized to administer yellow fever vaccine on board ship or
aircraft.]
[(f) Physician record keeping. The physician to whom the yel-
low fever stamp is issued is responsible for maintaining the following
information:]
[(1) name, address, birthdate, sex, race, and occupation of
the vaccine recipient;]
[(2) reason for vaccinating the vaccine recipient;]
[(3) destinations of the vaccine recipient;]
[(4) time, date, and address of vaccine administration; and]
[(5) lot number and expiration date of the vaccine.]
[(g) Charges for the stamp.]
[(1) In January of each year, each physician is required to
pay an annual charge of $25 to cover the cost to the department in
issuing and renewing stamps. The physician shall submit the $25 by
personal check, cashier’s check, or money order to the division with
the application form. If the division denies the application, the division
will return the $25 to the physician.]
[(2) The $25 charge will be waived for public health de-
partments, public health districts, and public health regions.]
[(h) Non-assignability of stamps. A physician may not assign,
loan, or give the stamp to another person.]
[(i) Loss or theft of stamps. A physician shall report immedi-
ately to the division any loss or theft of the stamp.]
[(j) Annual report. In January of each year, a physician shall
report to the division the number of doses of yellow fever vaccine ad-
ministered during the preceding year. Reporting forms are available
from the division.]
[(k) Local health requirements. Local health departments and
public health districts may choose to require additional measures for
yellow fever vaccinations occurring within their jurisdictions.]
§97.154. Criteria for Operating as a Vaccination Center.
Designation as a vaccination center is made upon completion of an ap-
plication and presentation of evidence satisfactory to the Branch that
the applicant has adequate facilities and professionally trained person-
nel for the handling, storage, and administration of safe and effective
yellow fever vaccine.
(1) A physician shall use the Uniform Stamp only at the
vaccination center where the yellow fever vaccine is delivered and the
vaccine may not be redistributed. The physician to whom the Uniform
Stamp has been issued is not authorized to administer yellow fever
vaccine on board ship or aircraft.
(2) Physicians shall administer yellow fever vaccine in ac-
cordance with the vaccine manufacturers’ recommendations for safe
and effective use of yellow fever vaccine, as long as such recommen-
dations do not conict with §97.153(6)(C) of this title (relating to Cri-
teria for Issuing Uniform Stamps to Physicians) or other requirements
of §§97.151 - 97.156 of this title.
(3) Annual report. Each physician holding a Uniform
Stamp shall establish the need for continuing possession of the Uni-
form Stamp by completing and returning an annual renewal form along
with the annual renewal fee. The annual renewal form is available
from the Branch or on line at www.immunizetexas.com.
(A) If the annual renewal form is not received by the
Branch within the timeframe stated on the form, designation as an au-
thorized vaccination center may be removed and the physician will be
required to return their Uniform Stamp.
(B) If the physician no longer wishes to retain their Uni-
form Stamp, the stamp must be returned to the Branch.
(4) Local health requirements. Local health departments
and public health districts may choose to require additional measures
for yellow fever vaccinations occurring within their jurisdictions.
§97.155. Format of the Uniform Stamp [Yellow Fever Vaccination
Stamp].
The format of the Uniform Stamps [yellow fever vaccination stamps]
will be according to federal guidelines Division of Quarantine Circular
No. 106, which is adopted by reference in §97.153 of this title (relat-
ing to Criteria for Issuing Uniform Stamps [Yellow Fever Stamps] to
Physicians).
§97.156. Denial, Suspension, or Revocation of Stamp.
(a) The branch [division] may deny an application for a stamp
or suspend or revoke an existing stamp or not renew a stamp if the
applicant or holder fails to comply with the requirements of these sec-
tions. The applicant or holder has the opportunity to request a hear-
ing on any of these actions in accordance with department fair hearing
rules, §§1.51 - 1.55 of this title (relating to Fair Hearing Procedures).
(b) The branch [department] will not suspend or revoke a
stamp without a prior hearing, except if the branch [division] deter-
mines that immediate suspension or revocation is necessary because
of imminent threat to public health.[; the division may suspend or
revoke the stamp and offer the holder the opportunity for a post-action
hearing.]
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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CHAPTER 339. TOXICOLOGY
SUBCHAPTER A. VETERANS AGENT
ORANGE ASSISTANCE PROGRAM
25 TAC §§339.1 - 339.6
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the ofces of
the Department of State Health Services or in the Texas Register ofce,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The Executive Commissioner of the Health and Human Services
Commission, on behalf of the Department of State Health Ser-
vices (department), proposes the repeal of §§339.1 - 339.6, con-
cerning the Veterans Agent Orange Assistance Program.
BACKGROUND AND PURPOSE
PROPOSED RULES November 10, 2006 31 TexReg 9205
House Bill 2129, 67th Legislature, Regular Session, 1981, cre-
ated the Texas Veterans Agent Orange Assistance Program. It
was amended by Senate Bill 370, 68th Legislature, Regular Ses-
sion, 1983. This legislation is codied as Health and Safety
Code, Chapter 83. The purpose of the program was to assist
Texas veterans of the Vietnam conict who may have been ex-
posed to Agent Orange, an herbicide used as a defoliant in Viet-
nam from 1965-1971 by U.S. military forces, and suspected of
creating long-term health problems to those exposed. Legacy
agency, Texas Department of Health, Bureau of Epidemiology,
administered the Agent Orange program and investigated the
cause and effect relationships between the exposure of Vietnam
veterans to herbicides, chemical defoliants, or other causative
agents and the emergence of health problems.
The repeal of the rules is based on Health and Safety Code,
§83.010, Termination of Program and Duties. The Texas Legis-
lature did not continue funding for the Agent Orange program;
therefore, the program was phased out as of August 31, 1985.
The original legislation provided that programs required by
Health and Safety Code, Chapter 83 could be discontinued if
"an agency of the federal government is performing the referral
and screening functions required" under this law. The Veteran’s
Administration has long provided these services, so this pro-
gram is no longer required by law.
Government Code, §2001.039, requires that each state agency
review and consider for readoption each rule adopted by that
agency pursuant to the Government Code, Chapter 2001 (Ad-
ministrative Procedure Act). Sections 339.1 - 339.6 have been
reviewed and the department has determined that reasons for
adopting the sections no longer exist.
SECTION-BY-SECTION SUMMARY
The repeal of §§339.1 - 339.6 is necessary because the Vet-
eran’s Administration now administers the program.
FISCAL NOTE
Casey S. Blass, Director, Disease Prevention and Intervention
Section, has determined that for each year of the rst ve-year
period that the sections are no longer in effect, there will be no
scal implications to state or local governments as a result of the
repeal of these sections.
SMALL AND MICRO-BUSINESS IMPACT ANALYSIS
Mr. Blass has also determined that there are no anticipated eco-
nomic costs to small businesses, micro-businesses or persons
because the rules are no longer necessary and business prac-
tices will not be altered in order to comply with the proposed
repeal of the sections. There will be no impact on local employ-
ment.
PUBLIC BENEFIT
In addition, Mr. Blass has also determined that for each year of
the rst ve years the repeal of the sections is in effect, the public
benet anticipated as a result of the repeal is to reect that the
Veteran’s Administration is responsible for the administration of
the program.
REGULATORY ANALYSIS
The department has determined that this proposal is not a
"major environmental rule" as dened by Government Code,
§2001.0225. "Major environmental rule" is dened to mean a
rule the specic intent of which is to protect the environment
or reduce risk to human health from environmental exposure
and that may adversely affect, in a material way, the economy,
a sector of the economy, productivity, competition, jobs, the
environment or the public health and safety of a state or a
sector of the state. This proposal is not specically intended to
protect the environment or reduce risks to human health from
environmental exposure.
TAKINGS IMPACT ASSESSMENT
The department has determined that the proposed repeal does
not restrict or limit an owner’s right to his or her property that
would otherwise exist in the absence of government action and,
therefore, does not constitute a taking under Government Code,
§2007.043.
PUBLIC COMMENT
Comments on the proposal may be directed to John F. Villanacci,
Ph.D., NREMT-I, Manager, Environmental and Injury Epidemi-
ology and Toxicology Branch, Department of State Health
Services, 1100 West 49th Street, Austin, Texas 78756-3199,
or by email to john.villanacci@dshs.state.tx.us (please include
the words "Agent Orange" in the subject line). Comments will
be accepted for 30 days following the date of publication of this
proposal in the Texas Register.
LEGAL CERTIFICATION
The Department of State Health Services General Counsel,
Cathy Campbell, certies that the proposed rules have been
reviewed by legal counsel and found to be within the state
agencies’ authority to adopt.
STATUTORY AUTHORITY
The proposed repeals are authorized under Health and Safety
Code, §83.010, Termination of Program and Duties; and Govern-
ment Code §531.0055, and Health and Safety Code, §1001.075,
which authorize the Executive Commissioner of the Health and
Human Services Commission to adopt rules and policies neces-
sary for the operation and provision of health and human ser-
vices by the department and for the administration of Health and
Safety Code, Chapter 1001.
The proposed repeals affect the Health and Safety Code, Chap-
ters 83 and 1001; and Government Code, Chapter 531.
§339.1. Introduction.
§339.2. Denitions.
§339.3. General Description of Program.
§339.4. Condentiality and Consent.
§339.5. Role of the Attorney General of Texas.
§339.6. Physician and Hospital Immunity from Liability.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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TITLE 31. NATURAL RESOURCES AND
CONSERVATION
PART 1. GENERAL LAND OFFICE
CHAPTER 15. COASTAL AREA PLANNING
SUBCHAPTER A. MANAGEMENT OF THE
BEACH/DUNE SYSTEM
31 TAC §15.33
The General Land Ofce (GLO) proposes amendments to
§15.33 relating to Certication Status of Nueces County Dune
Protection and Beach Access Plan (Plan). The GLO proposes
an amendment to §15.33 to the certication status of the Plan,
adopted on August 25, 1995, and amended by order of the
Commissioners’ Court of Nueces County, Texas (County), on
October 23, 1996 (1996 Plan). The amendment to §15.33 adds
a new subsection (f) to certify as consistent with state law the
amendments to the Nueces County Plan that were adopted
by the Nueces County Commissioners’ Court on December 7,
2005 (2005 Plan Amendments). In addition, a new subsection
(g) is added to certify as consistent with state law a variance
from the requirements of 31 TAC §12.6(f)(3) in the County’s Plan
that allows a permittee to alter or pave the ground in the area
between 350 feet and 200 feet landward of the vegetation line
for recreational amenities such as pools separate from habitable
structures, so long as residential or commercial structures are
located at least 350 feet landward from the line of vegetation
and the applicant demonstrates that every attempt has been
made to minimize the use of impervious surfaces in the area
between 350 feet and 200 feet landward of the vegetation line.
The 1996 Plan may be viewed on the County’s web site at:
http://www.co.nueces.tx.us/pw/dunes/beachmanagement.asp.
Copies of the local government dune protection and beach
access plan and any amendments to those plans are available
from Nueces County Department of Public Works, 901 Leop-
ard St., Suite 103, Corpus Christi, Texas 78401-3697, phone
number (361) 888-0490, and from the General Land Ofce’s
Archives Division, Texas General Land Ofce, P.O. Box 12873,
Austin, TX 78711-2873, phone number (512) 463-5277.
BACKGROUND
Pursuant to the Open Beaches Act (Texas Natural Resources
Code, Chapter 61), the Dune Protection Act (Texas Natural Re-
sources Code, Chapter 63), and the Beach/Dune Rules (31 TAC
§§15.1 through 15.12, 15.21 through 15.36), a local government
with jurisdiction over Gulf Coast beaches must submit its dune
protection and beach access plan and any amendments to such
a plan to the GLO for certication. 31 TAC §15.3(o). The GLO
reviews a local beach access and dune protection plan and, if
appropriate, certies that the plan is consistent with state law by
adoption or amendment of a rule as authorized in Texas Natural
Resources Code §§61.011(d)(5) and 61.015(b). The certica-
tion by rule reects the state’s approval of the plan, but the text
of the plan is not adopted by the GLO. 31 TAC §15.3(o)(4).
Nueces County is a coastal county consisting of areas border-
ing Redsh Bay, Corpus Christi Bay, and the Laguna Madre. The
County also borders the Gulf of Mexico to the southeast, extend-
ing from the southernmost boundary of Aransas County south
to the northernmost boundary of Kleberg County. The County
includes barrier islands consisting of a portion of North Padre
Island accessible from the east via the John F. Kennedy Cause-
way (Park Road 22) and Mustang Island, which is accessible
from the east via ferry at Port Aransas.
The Gulf beaches and adjacent areas governed by the Plan
are those unincorporated areas within the County and the Gulf
beaches within the corporate limits of the City of Corpus Christi
with respect to administration of the Dune Protection Act. The
County has delegated authority to the City of Port Aransas for ad-
ministration of the Dune Protection Act pursuant to Texas Natural
Resources Code §63.011(a), but has not delegated such author-
ity to the City of Corpus Christi. With respect to administration
of the Open Beaches Act, the Gulf beaches within the corporate
limits of the City of Corpus Christi are governed by the City of
Corpus Christi Dune Protection and Beach Access Plan (City’s
Plan), certied as consistent with state law in 31 TAC §15.31.
The Gulf beaches within the corporate limits of the City of Port
Aransas are governed by the City of Port Aransas Dune Protec-
tion and Beach Access Plan, certied as consistent with state
law in 31 TAC §15.24.
THE 2005 NUECES COUNTY PLAN
On December 7, 2005, the Commissioners’ Court of Nueces
County adopted amendments to the 1996 Plan and submitted
those amendments to the GLO with a request for certication.
The amended plan included, among other changes, amend-
ments relating to the Designation of Access Ways, Parking
Areas, and Beaches Closed to Motor Vehicles. A detailed
designation of the beach access ways can be found in Section
VI(B)(1) of the proposed Plan as amended. It also included
amended provisions concerning dune protection permit appli-
cation fees, provisions establishing a building set-back line,
amendments to trafc regulations, and changes in criminal
penalties for prohibitions against littering.
The proposed changes to Section II (J) of the Plan allow the
County Commissioners’ Court to establish reasonable fees for
dune protection permit applications. The amendment removes
language that established the specic amounts for the fees in the
Plan. This proposed plan amendment is consistent with state
law. Texas Natural Resources Code §63.053 specically au-
thorizes the commissioners’ court to require a reasonable fee
to accompany an application for a dune protection permit. Re-
view and approval by the GLO of the reasonableness of fees
charged for dune protection permit applications is not required
by the Dune Protection Act or the Beach/Dune Rules.
The County proposed changes to Section VII of its Plan relat-
ing to Beach Trafc Orders to provide that trafc regulations
adopted in the Plan apply only to Gulf beaches within County
parks and County property. This proposed plan amendment
is consistent with state law. Texas Natural Resources Code
§61.122(a) specically authorizes the commissioners’ court of
a county bordering on the Gulf of Mexico or its tidewater limits,
to regulate motor vehicle trafc on any beach within the bound-
aries of the county. The limitation of trafc regulations to County-
owned parks and property does not impair the existing right of
the public to use and have access to and from the public beach.
The County proposed changes to Section XI of its Plan to in-
crease the penalty for violation of the prohibition against littering
in Section VI (F) of the Plan by doubling the nes. For a rst
offense, a ne of $100 to $200 is authorized. For a second of-
fense, a ne of $200 to $400 is authorized. For a third or sub-
sequent offense, a ne of $400 to $1,000 is authorized. This
proposed plan amendment is consistent with state law. Texas
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Natural Resources Code §61.122(a) specically authorizes the
commissioners’ court of a county bordering on the Gulf of Mex-
ico or its tidewater limits, to prohibit littering of any beach within
the boundaries of the county and to dene the term "littering."
The County also proposed changes to Section III (I) of the
Plan concerning General Erosion and Flood Protection Require-
ments. Specically, the County proposed to add new subsection
"i" to require residential and commercial structures permitted
after May, 2000, to be located at least 350 feet landward of the
vegetation line unless no practicable development alternatives
are possible. The amendment also added new subsection "j"
to restrict development permitted after May, 2000, in the area
between 350 feet and 200 feet landward of the vegetation line
to recreational amenities such as pools and picnic areas. In any
case, applicants must demonstrate that every attempt has been
made to minimize use of impervious surfaces in this zone.
The new requirement that residential and commercial structures
be located at least 350 feet landward of the line of vegetation
imposes a stricter standard than that required by the Open
Beaches Act (OBA), Texas Natural Resources Code §§61.001
- 61.026; the DPA; and the Beach/Dune Rules. Local govern-
ments are permitted to adopt standards that meet or exceed
the requirements of state law. Therefore, the provisions of new
subsection "i" may be certied as consistent with the OBA, the
DPA, and the Beach/Dune Rules.
However, §15.6(f)(3) of the Beach/Dune Rules concerning con-
struction in eroding areas allows a permittee to alter or pave only
the ground within the footprint of the habitable structure only if
the alteration or paving will be entirely undertaken, constructed,
and located landward of 200 feet from the line or vegetation or
landward of an eroding area boundary established in the local
beach/dune plan. The denition of "habitable structure perime-
ter or footprint" at §15.2(37) of the Beach/Dune Rules specically
excludes ground-level paving, landscaping, open recreational
facilities (for example pools and tennis courts), or other similar
features. To the extent that new subsection "j" allows a permit-
tee in an eroding area to alter or pave the ground in the area
between 350 feet and 200 feet landward of the vegetation line
for recreational amenities such as pools and picnic tables out-
side the footprint of a habitable structure it is not consistent with
§15.6(f)(3) of the Beach/Dune Rules.
VARIANCE
A local government requesting certication of a plan or plan
amendment that includes a variance of any requirement or
prohibition in the GLO’s Beach/Dune Rules must submit to the
GLO a reasoned justication demonstrating how the variance
provides equal or better protection of dunes, dune vegetation,
and public access to and use of the public beach than is pro-
vided by the Beach/Dune Rules. 31 TAC §15.3(o)(6).
The GLO conducted several eld inspections of critical dune
areas in the County and considered the Memorandum of Re-
sponse dated July 26, 2006, from Nueces County Judge Terry
Shamsie to the GLO in support of its 2005 Plan Amendment
authorizing the construction of recreational amenities separate
from habitable structures between 350 feet and 200 feet land-
ward of the vegetation line. The reasoned justication submitted
by the County suggests that it provides an equal or better level
of protection of dunes, dune vegetation, and public access to
and use of the beach in that: (1) the County has in place a more
stringent standard, 350 feet landward of the line of vegetation for
all construction, than is mandated by the Beach/Dune Rules; (2)
much of the construction that would be allowed seaward of the
350’ line are small structures such as pools, decks and gazebos;
(3) each applicant would be evaluated on a case-by-case basis
and would have to demonstrate an attempt to avoid or minimize
the amount of impervious surface, thereby minimizing impacts
to critical dunes, dune vegetation and dune hydrology; (4) most
pools and back yard amenities would have some type of irriga-
tion system to encourage vegetative growth thereby reducing
maintenance from wind blown sand; and (5) these types of al-
lowable structures would not be exempt from mitigation require-
ments. The primary dune complex on Mustang and North Padre
Islands extends as far landward as 350 feet from the line of veg-
etation, and Nueces County represented that the protection of
the primary dune complex is critical to the success of their dune
protection efforts.
The reasoned justication submitted by the County in support of
its request for approval of Plan amendments in new subsection
"j" that allows a permittee to alter or pave the ground in the area
between 350 feet and 200 feet landward of the vegetation line
for recreational amenities such as pools separate from habitable
structures suggests that the 2005 Plan Amendments provide an
equal or better level of protection of dunes, dune vegetation, and
public access to and use of the beach. The variance affords an
appropriate level of protection for the natural beach/dune system
and limits the application to a case-by-case determination with
the protection of the beach/dune system, including appropriate
mitigation procedures.
Accordingly, the GLO proposes to certify as consistent with state
law the County’s 2005 Plan Amendment with a variance from the
provisions of §15.6(f)(3) of the Beach/Dune Rules that allows a
permittee to alter or pave the ground in the area between 350
feet and 200 feet landward of the vegetation line for recreational
amenities such as pools separate from habitable structures, so
long as residential or commercial structures are located at least
350 feet landward from the line of vegetation and the applicant
demonstrates that every attempt has been made to minimize the
use of impervious surfaces in the area between 350 feet and 200
feet landward of the vegetation line.
Although the provisions of new subsections "i" and "j" address
the rst two steps of the dune mitigation sequence established
in §15.4(f) of the Beach/Dune Rules (avoidance of impacts or
minimization of impacts by limiting its degree or magnitude), they
do not otherwise exempt a permit applicant from compliance with
compensatory mitigation requirements for unavoidable adverse
effects on dunes and dune vegetation.
FISCAL AND EMPLOYMENT IMPACTS
Mr. Sam Webb, Deputy Commissioner for the GLO’s Coastal
Resources Program Area, has determined that for each year
of the rst ve years the amended sections as proposed are in
effect there will be no scal implications for the state govern-
ment as a result of enforcing or administering the amended or
new sections. There will be no scal impact on the local gov-
ernment as a result of enforcing or administering the amended
sections. The 2005 Plan changes authorizing the County to es-
tablish reasonable fees for dune protection permit applications
will not directly result in any increased revenue. In the event
that the County changes the fee it is assumed that any increase
in revenue will be offset by a corresponding increase in cost of
administration of dune protection permits. It is further assumed
that the increased nes for littering authorized by the change will
result in a corresponding decrease in the incidence of violations
resulting in no net increase in revenue.
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Mr. Sam Webb, Deputy Commissioner for the GLO’s Coastal
Resources Program Area, has determined that the proposed rule
changes will not have an effect on the costs of compliance for
individuals and small or large businesses. As previously noted,
the Plan amendment does not directly result in an increase in
application fees. With respect to the 350 foot building set-back
line, there will be no signicant increase in the cost of compliance
inasmuch as the County had previously implemented a voluntary
350 foot building set-back line in May, 2000, which has been
generally observed by individuals and developers.
The GLO has determined a local employment impact statement
on these proposed regulations is not required, because the pro-
posed regulations will not adversely affect any local economy in
a material manner for the rst ve years they will be in effect.
PUBLIC BENEFIT
Mr. Sam Webb has determined the public will benet from the
2005 Plan amendment concerning dune protection permit appli-
cation fees in that removal of language setting specic amounts
in the Plan will allow the County to respond more efciently to
changes in the cost of administering the permits and ensure
that such administrative costs are borne by developers and not
the general public. The public benet resulting from the Plan
amendment concerning the 350 foot building set-back line will
be that the provisions provide better protection for critical dunes
that serve to protect natural resources and public infrastructure,
including storm evacuation routes. In addition, the Plan amend-
ment protects the public’s right to access and use the public
beach by reducing the likelihood that structures will become lo-
cated on the public beach due to erosion. The public will benet
from the Plan changes relating to access ways and trafc orders
in that the changes provide clarication to the public. Finally, the
increase in authorized penalties for littering will provide a better
deterrence against violations.
CONSISTENCY WITH CMP
The proposal to amend §15.33 concerning Certication Status
of Nueces County Dune Protection and Beach Access Plan is
subject to the Coastal Management Program (CMP), 31 TAC
§505.11(a)(1)(J), relating to the Actions and Rules Subject to
the CMP. The Land Ofce has reviewed these proposed ac-
tions for consistency with the CMP’s goals and policies in accor-
dance with the regulations of the Coastal Coordination Council
(Council). The applicable goals and policies are found at 31 TAC
§501.26, relating to Policies for Construction in the Beach/Dune
System, and §501.27, relating to Policies for Development in
Coastal Hazard Areas. The proposed actions are consistent with
the Land Ofce’s Beach/Dune Rules that the Council has deter-
mined to be consistent with the CMP. Consequently, the Land
Ofce has determined that the proposed actions are consistent
with applicable CMP goals and policies. The proposed amend-
ments will be distributed to Council members in order to provide
them an opportunity to provide comment on the consistency of
the proposed rule during the comment period.
TAKINGS IMPACT ASSESSMENT
The GLO has evaluated the proposed amendments to determine
whether Texas Government Code, Chapter 2007, is applicable
and a detailed takings impact assessment required. The GLO
has determined the proposed amendments do not affect private
real property in a manner that requires real property owners to be
compensated as provided by the Fifth and Fourteenth Amend-
ments to the United States Constitution or Article I, Sections 17
and 19, of the Texas Constitution.
ENVIRONMENTAL REGULATORY ANALYSIS
The GLO has evaluated the proposed rulemaking action in light
of the regulatory analysis requirements of Texas Government
Code §2001.0225, and determined that the action is not sub-
ject to §2001.0225 because it does not meet the denition of a
"major environmental rule" as dened in the statute. "Major en-
vironmental rule" means a rule of which the specic intent is to
protect the environment or reduce risks to human health from en-
vironmental exposure and that may adversely affect in a material
way the economy, a sector of the economy, productivity, compe-
tition, jobs, the environment, or the public health and safety of the
state or a sector of the state. The proposed amendments are not
anticipated to adversely affect in a material way the economy, a
sector of the economy, productivity, competition, jobs, the envi-
ronment, or the public health and safety of the state or a sector of
the state because the proposed rulemaking implements legisla-
tive requirements in Texas Natural Resources Code §§61.011,
61.015(b), and 61.022(c), which provide the GLO with the au-
thority to adopt rules to preserve and enhance the public’s right
to use and have access to and from the public beaches of Texas
and to certify that plans to impose or increase public beach ac-
cess, parking, or use fees are consistent with state law.
PUBLIC COMMENT REQUEST
Written comments may be submitted to Ms. Deborah Cantu,
Texas Register Liaison, Texas General Land Ofce, Legal Ser-
vices Division, P.O. Box 12873, Austin, TX 78711-2873;
facsimile number (512) 463-6311; email address debo-
rah.cantu@glo.state.tx.us. Comments must be received no
later than 5:00 p.m., 30 (thirty) days after the proposed amend-
ments are published. Copies of the local government dune
protection and beach access plans and any amendments to
those plans are available from the Nueces County Department
of Public Works, 901 Leopard St., Suite 103, Corpus Christi,
Texas 78401-3697, phone number (361) 888-0490 and from the
General Land Ofce’s Archives Division, Texas General Land
Ofce, P.O. Box 12873, Austin, TX 78711-2873, phone number
(512) 463-5277.
STATUTORY AUTHORITY. The amendments are proposed un-
der the Texas Natural Resources Code §§61.011, 61.015(b), and
61.022(c), and 61.070, which provide the GLO with the author-
ity to adopt rules to preserve and enhance the public’s right to
use and have access to and from the public beaches of Texas
and to certify that plans to impose or increase public beach ac-
cess, parking, or use fees are consistent with state law. In addi-
tion, Texas Natural Resources Code §63.121 provides the Texas
General Land Ofce with authority to adopt rules for protection
of critical dune areas.
Texas Natural Resources Code §§61.011, 61.015, 61.022,
61.070, AND 63.121 are affected by the proposed amend-
ments.
§15.33. Certication Status of Nueces County Dune Protection and
Beach Access Plan.
(a) Nueces County has submitted to the General Land Ofce a
dune protection and beach access plan which is certied as consistent
with state law. The county’s plan was adopted on March 25, 1992 and
amended on October 23, 1996.
(b) The General Land Ofce certies that the dune protection
portion of the La Concha master plan adopted by the Nueces County
Commissioners Court on March 20, 1996, is consistent with state law.
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(c) The General Land Ofce certies that the dune protection
portion of the Palms at Waters Edge master plan adopted by the Nue-
ces County Commissioners Court on December 27, 1996, is consistent
with state law.
(d) The General Land Ofce certies that the dune protection
section of the Mustang Island Episcopal Conference Center master plan
adopted by the Nueces County Commissioner’s Court on January 31,
2000 is consistent with state law.
(e) The General Land Ofce certies as consistent with state
law the amendment to Nueces County plan that was adopted by the
Nueces County Commissioners Court on March 16, 2005, Order No.
20050032. The order amended the plan to increase the beach user fees
imposed for parking on the beach in fee areas designated in the plan.
(f) The General Land Ofce certies as consistent with state
law the amendments to the Nueces County plan that were adopted by
the Nueces County Commissioners Court on December 7, 2005.
(g) The General Land Ofce certies as consistent with state
law the following variances from §15.6(f)(3) of this title (relating to
Concurrent Dune Protection and Beachfront Construction Standards)
in the County’s plan. The plan establishes special erosion and ood
protection requirements for dune protection permits providing that a
permittee shall:
(1) locate residential and commercial structures permitted
after May, 2000, at least 350 feet landward of the vegetation line unless
no practicable development alternatives are possible; and
(2) restrict development permitted after May, 2000, in the
area between 350 feet and 200 feet landward of the vegetation line to
recreational amenities such as pools and picnic areas. In any case, ap-
plicants must demonstrate that every attempt has been made to mini-
mize use of impervious surfaces in this zone.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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TITLE 34. PUBLIC FINANCE




34 TAC §§23.4, 23.5, 23.7, 23.8
As part of the rule review being conducted pursuant to
§2001.039 of the Government Code and the related rules
of the Secretary of State, the Teacher Retirement System of
Texas (TRS or retirement system) proposes amendments to
34 TAC §§23.4, 23.5, 23.7, and 23.8 of Chapter 23 concerning
administrative procedures. The original notice of intention to
review Chapter 23 was published in the March 31, 2006, issue
of the Texas Register (31 TexReg 2884). An expanded notice
of intention to review Chapter 23 is published elsewhere in this
issue of the Texas Register. As part of the rule review, TRS
has assessed §§23.4, 23.5, 23.7, and 23.8 and determined the
reasons for initially adopting them continue to exist, with the
proposed changes described in this notice.
Section 23.4 concerns public participation in the adoption
of rules. The rule describes how the public may initiate the
rulemaking process. The opportunity to initiate rulemaking is
required by state law and, therefore, the reason for adopting
the rule continues to exist. One change is proposed to the rule
in subsection (d) to increase exibility in the amount of time
allowed for public comment when a petition for rulemaking is
received. Section 2001.029 of the Government Code requires
that the public be given a reasonable opportunity to comment
on a proposed rule but does not specify a number of days.
Section 23.5 concerns nominations for appointment to the
Board. The nomination process is set out in state law in more
general terms; therefore, the reason for adopting the rule
continues to exist because the rule describes the nomination
process in greater detail necessary for administration. The
proposed changes would clarify terms used in the rule to refer
to retirees participating in the nominating process as well as
clarifying terms used in referring to positions on the TRS Board
of Trustees. The changes also update the dates of the terms for
the Board positions.
Section 23.7 concerns the Code of Ethics for Consultants,
Agents, Financial Providers and Brokers. State law requires
TRS to enforce an ethics policy and to adopt by rule standards
of conduct for consultants and advisors; therefore, the reason
for adopting the rule continues to exist. The rule requires
compliance with the Code of Ethics and adopts it by reference
as part of the rule. The proposed amendment would update the
date of the document adopted by reference and add a notice
that this document may be found on the TRS Web site.
Section 23.8 concerns expenditure reporting by consultants,
agents, nancial providers and brokers. State law requires TRS
to require by rule the ling of an expenditure report; therefore,
the reason for adopting the rule continues to exist. The rule
requires the ling of reports showing expenditures made on be-
half of TRS trustees or employees. The proposed amendment
would add a notice that this document may be found on the TRS
Web site.
As indicated in the expanded notice of intention to review TRS’s
rules published elsewhere in this issue of the Texas Register,
TRS has determined that the reasons for adopting 34 TAC §23.1
(relating to complaints) continue to exist and proposes to readopt
that rule without changes.
Tony C. Galaviz, TRS Chief Financial Ofcer, has determined
that, for the rst ve-year period the proposed sections are in ef-
fect, there will be no scal implications for state or local govern-
ment as a result of enforcing or administering the amended sec-
tions. There will not be an effect on small or micro-businesses.
For each year of the rst ve years that the proposed amended
rules would be in effect, Mr. Galaviz and Ronnie Jung, TRS Ex-
ecutive Director, have determined that the public benet antici-
pated as a result of enforcing each section will be to provide the
public reasonable opportunity to participate in TRS’s rulemaking
process and to update the texts of the rules in conformity with
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current law and conditions. There is no anticipated economic
cost to persons who are required to comply with the proposed
sections.
Comments may be submitted in writing to Ronnie Jung, Execu-
tive Director, 1000 Red River, Austin, Texas 78701. To be fully
considered, written comments must be received by TRS within
30 days of the publication of this notice of proposed rulemaking.
Statutory Authority: The amendments are proposed under the
following authorities - §825.102, Government Code, which au-
thorizes the Board to adopt rules for the administration of the
funds of the retirement system and for the transaction of the busi-
ness of the Board.
Cross-reference to Statute: The proposed amendments affect
the following statutes in the Government Code - §825.002,
which provides for the nomination of persons for appointment
to the TRS board; §825.115, which makes TRS subject to the
administrative procedure law, Chapter 2001 of the Govern-
ment Code; §825.212, which provides for the adoption and
enforcement of an ethics policy for employees, consultants,
and advisors of the retirement system and requires the ling of
reports showing expenditures made on behalf of TRS trustees
or employees; §2001.021, providing for an interested person to
petition TRS for the adoption of a rule; and §2001.029, providing
all interested persons a reasonable opportunity to comment on
a proposed rule before TRS adopts it.
§23.4. Public Participation in Adoption of Rules.
(a) - (c) (No change.)
(d) All interested persons shall be given a reasonable opportu-
nity to submit oral or [Oral and] written data, views, or [and] arguments
on a proposed rule to TRS [may be submitted informally to the execu-
tive director by informal conference or correspondence within 20 days]
after publication of notice of the proposed rule in the Texas Register.
(e) - (g) (No change.)
§23.5. Nomination for Appointment to the Board of Trustees.
(a) During any calendar year in which the term of ofce of
a public school district member, institution of higher education mem-
ber, or retiree [retired teacher] member of the board of trustees of the
Teacher Retirement System of Texas (TRS) expires, TRS [the Teacher
Retirement System of Texas (TRS)] will conduct an election between
March 15 and April 30 to select the nominees to be considered by the
governor for appointment to the position.
(b) Public school district members of the system who are cur-
rently employed by a public school district may have their names listed
on the ofcial ballot as candidates for nomination to a public school dis-
trict position by ling an ofcial petition bearing the signature, printed
or typed name, rst ve digits of the member’s current residential zip
code, and last four digits of the member’s Social Security number of
250 members of the retirement system whose most recent credited ser-
vice is or was performed for a public school district. Institution of
higher education members of the system who are currently employed
by an institution of higher education may have their names listed on the
ofcial ballot as candidates for nomination to the institution of higher
education position by ling an ofcial petition bearing the signature,
printed or typed name, rst ve digits of the member’s current residen-
tial zip code, and last four digits of the member’s Social Security num-
ber of 250 members whose most recent credited service is or was per-
formed for an institution of higher education. Retirees [Retired mem-
bers] may have their names listed on the ofcial ballot as candidates for
nomination to the retiree [retired member] position by ling an ofcial
petition bearing the signature, printed or typed name, rst ve digits
of the retiree’s current residential zip code, and last four digits of the
retiree’s Social Security number of 250 retirees of the system. Ofcial
petition forms shall be available from the Teacher Retirement System
of Texas, 1000 Red River Street, Austin, Texas 78701-2698. Ofcial
petitions must be led by January 15 of the calendar year in which the
election is to be held. A qualied public school district member, insti-
tution of higher education member, or retiree may sign more than one
candidate’s petition as long as they are eligible to vote in the election
of the candidate or candidates for whom they are signing.
(c) (No change.)
(d) When a vacancy in [of] a public school district position
[member], institution of higher education position [member], or retiree
position [retired member] occurs for a reason other than the expiration
of a term of ofce, the board of trustees may conduct an election at any
time they determine appropriate. The board of trustees shall establish
deadlines for ling petitions, the date of mailing ballots, the date for
returning ballots, and any other necessary details related to the election
process.
(e) (No change.)
(f) Terms of board members [Board Members] run for six
years and [shall] expire August 31. Terms expire on the following
dates and every six years thereafter:
(1) Public school district appointment, Place One, August
31, 2007 [2001].
(2) Gubernatorial appointment, Place One, August 31,
2007 [2001].
(3) State Board of Education appointment, Place One, Au-
gust 31, 2007 [2001].
(4) Public School district appointment, Place Two, August
31, 2009 [2003].
(5) Gubernatorial appointment, Place Two, August 31,
2009 [2003].
(6) State Board of Education appointment, Place Two, Au-
gust 31, 2009 [2003].
(7) Higher Education appointment, August 31, 2005
[1999].
(8) Retiree appointment, August 31, 2005 [1999].
(9) Gubernatorial appointment, Place Three, August 31,
2005 [1999].
(g) (No change.)
§23.7. Code of Ethics for Consultants, Agents, Financial Providers
[Provider] and Brokers.
Any Consultant, Agent, or Financial Provider doing business with the
Teacher Retirement System of Texas (TRS), or Broker approved to
do business with TRS, must comply with TRS’s Code of Ethics for
Consultants, Agents, Financial Providers and Brokers (the "Code of
Ethics") as amended from time to time. TRS adopts by reference the
Code of Ethics most recently amended on March 9, 2006 [to be ef-
fective January 1, 2004]. Capitalized words appearing in this sec-
tion have the same meaning assigned to them in the Code of Ethics.
Copies of the Code of Ethics are available from TRS at 1000 Red River
Street, Austin, Texas 78701-2698, (512) 542-6400. Also, a copy of the
Code of Ethics can be found in and printed from the TRS Web site,
www.trs.state.tx.us, in the information regarding TRS Ethics.
§23.8. Expenditure Reporting by Consultants, Agents, Financial
Providers and Brokers.
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Consultants, Agents, and Financial Providers doing business with the
Teacher Retirement System of Texas (TRS), and Brokers approved to
do business with TRS, must report expenditures made on behalf of any
one trustee or employee of TRS. The reports must be led no later than
April 15 of each year with the Executive Director and must comply
with the Expenditure Reporting Memorandum as amended from time
to time. TRS adopts by reference the Expenditure Reporting Memo-
randum and the Expenditure Reporting Form for Contractors as most
recently amended to be effective January 1, 2004. Capitalized words
appearing in this section have the same meaning assigned to them in
the Code of Ethics for Consultants, Agents, Financial Providers and
Brokers, as amended from time to time. Copies of the memorandum
and the form are available from TRS at 1000 Red River Street, Austin,
Texas 78701-2698, (512) 542-6400. Also, copies of these two forms
can be found in and printed from the TRS Web site, www.trs.state.tx.us,
in the information regarding TRS Ethics.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Earliest possible date of adoption: December 10, 2006
For further information, please call: (512) 542-6438
CHAPTER 25. MEMBERSHIP CREDIT
SUBCHAPTER A. SERVICE ELIGIBLE FOR
MEMBERSHIP
34 TAC §25.1
As part of the rule review of 34 TAC Chapter 25 relating to mem-
bership credit being conducted pursuant to §2001.039 of the
Government Code and the related rules of the Secretary of State,
the Teacher Retirement System of Texas (TRS or retirement sys-
tem) proposes amendments to §25.1. The original notice of in-
tention to review Chapter 25 was published in the March 31,
2006, issue of the Texas Register (31 TexReg 2884). An ex-
panded notice of intention to review Chapter 25 is published
elsewhere in this issue of the Texas Register. TRS has assessed
§25.1 and determined the reasons for initially adopting the sec-
tion continue to exist, with the changes described in this notice.
Explanation of the proposal is set out below.
Section 25.1 concerns full-time service. The rule describes what
service is considered full-time service eligible for membership.
State law requires membership for all employees of the public
school system and denes the word "employee" for purposes of
TRS membership eligibility. The proposed amendments clarify
and more specically describe the requirements for a position to
be considered full-time service. The proposed amendments also
describe in greater detail the requirements of regular employ-
ment, which is service eligible for membership, and distinguish
it from temporary employment, which is not eligible. Further, the
proposed section would clarify and more specically describe the
eligibility requirement that a rate of compensation must be com-
parable to the rate of compensation for other persons employed
in similar positions. The proposed rule has also been re-orga-
nized into more than one subsection to make it easier to use.
Tony C. Galaviz, TRS Chief Financial Ofcer, has determined
that, for the rst ve-year period the proposed section is in effect,
there may be scal implications for state or local government as a
result of enforcing or administering the amended section. A pub-
lic education employer may determine, under the clarications,
that some individuals reported as TRS members are not eligible
for membership or that others who have not been reported as
TRS members are eligible and thus are required to be reported.
The proper determination of eligibility status may result in a scal
cost due to the application of certain contribution requirements
for the employer, such as employer contributions during the rst
90 days of employment of a new employee or employer contribu-
tions for salaries above the statutory minimum with respect to the
retirement plan, as well as employer contributions to TRS-Care.
There will not be an effect on small or micro-businesses.
For each year of the rst ve years that the proposed section
would be in effect, Mr. Galaviz and Ronnie Jung, TRS Execu-
tive Director, have determined that the public benet anticipated
as a result of enforcing the section will be to update the rules
to provide clarications necessary following statutory changes,
to describe in greater detail applicable processes or standards,
and to reorganize the section for readability and ease of refer-
ence. There is an anticipated economic cost to persons who
are required to comply with the proposed section. Specically,
a person who is required to be reported but was not previously
reported is required to make member contributions at the rate
of 6.4% of creditable compensation, as well as active employee
contributions to TRS-ActiveCare at the rate of 0.65% of cred-
itable compensation. Contributions required but not made for
service in previous school years would be due before any TRS
benet is payable. However, these costs may be offset by bene-
ts payable by TRS upon retirement, death, or refund. Addition-
ally, a person who was incorrectly reported to TRS as a member
is not eligible for TRS retirement plan benets associated with
the service; and the individual may not be eligible for participation
in the active member health benets program TRS-ActiveCare.
TRS cannot more precisely estimate the scal impact on state or
local government employers or the economic cost to persons re-
quired to comply with the section since it is not known how many
employees will be subject to a reconsideration of their TRS eli-
gibility status as a result of amendments to this section.
Comments may be submitted in writing to Ronnie Jung, Execu-
tive Director, 1000 Red River, Austin, Texas 78701. To be fully
considered, written comments must be received by TRS within
30 days of the publication of this notice of proposed rulemaking.
Statutory Authority: The amendments are proposed under
§825.102, Government Code, which authorizes the Board to
adopt rules for eligibility for membership.
Cross-reference to statute: The proposed amendments affect
the following sections of the Government Code - §821.001(6),
which denes "employee"; §822.001, which states the member-
ship requirement; §823.002, which addresses service creditable
in a year; and §825.403 addressing collection of member contri-
butions.
§25.1. Full-time Service.
(a) Employment of a person by a TRS covered employer for
one-half or more of the standard full-time work load at a rate compara-
ble to the rate of compensation for other persons employed in similar
positions is regular, full-time service eligible for membership.
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[Employment of a person by a TRS covered employer for one-half or
more of the standard work load at a rate comparable to the rate of com-
pensation for other persons employed in similar positions is dened as
regular, full-time service eligible for membership. Any employee of a
public state-supported educational institution in Texas shall be consid-
ered to meet the requirements of the preceding sentence if his or her
customary employment is for 20 hours or more for each week and for
four and one-half months or more in one school year.]
(b) Any employee of a public state-supported educational in-
stitution in Texas shall be considered to meet the requirements of sub-
section (a) of this section if his or her customary employment is for 20
hours or more for each week and for four and one-half months or more
in one school year.
(c) Membership eligibility for positions requiring a varied
work schedule is based on the average of the number of hours worked
per week in a calendar month and the average number of hours worked
must equal or exceed one-half of the hours required for a similar
full-time position.
(d) For purposes of subsection (a) of this section, full-time
service is employment that is usually 40 clock hours per week. If
the TRS-covered employer has established a lesser requirement for
full-time employment for specied positions that is not substantially
less than 40 hours per week, full-time service includes employment in
those positions. In no event may full-time employment require less
than 30 hours per week.
(e) If there is no equivalent full-time position of a given non-
certied position, the minimum number of hours required per week
that will qualify the position for TRS membership is 15. If there is no
equivalent full-time position of a given certied position, the minimum
number of hours required per week that will qualify the position for
TRS membership is 20.
(f) For purposes of subsection (a) of this section, regular em-
ployment is employment that is expected to continue for four and one-
half months or more. Employment that is expected to continue for less
than four and one-half months is temporary employment and is not el-
igible for membership.
(g) For purposes of subsection (a) of this section, a rate of com-
pensation is comparable to other persons employed in similar positions
if the rate of compensation is within the range of pay established by the
Board of Trustees for other similarly situated employees or is the cus-
tomary rate of pay for persons employed by that employer in similar
positions.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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SUBCHAPTER B. COMPENSATION
34 TAC §25.21, §25.31
As part of the rule review of 34 TAC Chapter 25 relating to mem-
bership credit being conducted pursuant to §2001.039 of the
Government Code and the related rules of the Secretary of State,
the Teacher Retirement System of Texas (TRS or retirement sys-
tem) proposes amendments to §25.21 and §25.31. The original
notice of intention to review Chapter 25 was published in the
March 31, 2006, issue of the Texas Register (31 TexReg 2884).
An expanded notice of intention to review Chapter 25 is pub-
lished elsewhere in this issue of the Texas Register. TRS has
assessed §25.21 and §25.31 and determined the reasons for ini-
tially adopting the sections continue to exist, with the proposed
changes described in this notice. Explanation of the proposals
is set out below.
Section 25.21 concerns compensation subject to deposit and
credit. The rule describes what compensation is considered
TRS-eligible. The proposed amendments would clarify that, in
general, salary and wages include recurring base pay. This
change is proposed to emphasize that, if an employer creates
a type of compensation that is not part of the employee’s re-
curring base pay, then that compensation could be excluded
from TRS-eligible compensation. TRS also proposes language
to clarify what is intended with regard to additional compensation
for service in a particular location of the employer and to clarify
that payment for accrued but not used compensatory time for
overtime worked is not eligible compensation. Additionally, TRS
proposes to amend the rule to reect amendments to Govern-
ment Code, §822.201(b) made by the 79th Legislature, Third
Called Session, in House Bill 1 (2006), §4.11, by providing that
"salary and wages" will include compensation paid under three
new programs established by House Bill 1. Another proposed
amendment would exclude bonus and incentive payments un-
less state law requires such to be included; this change is pro-
posed to make administration of this provision consistent and to
exclude from compensation unusual types of payments on which
deposits normally are not received over the length of a person’s
career. Proposed amendments also would exclude payments
that an employer has chosen to exclude from salary and wages
because they are not expected to be recurring or because the
employer does not consider them to be base pay. The proposed
amendments emphasize that excluding certain payments from
TRS-eligible compensation may be needed for the protection of
the actuarial soundness of the system and to implement the in-
tent of the TRS benet structure to pay only a percentage of
normal, recurring base salary as replacement pay during retire-
ment. The proposed amendments also address applying federal
tax code limits on creditable compensation on a plan year basis.
Section 25.31 concerns percentage limits on compensation in-
creases. This rule places a limit of 10% or $10,000 on increases
in the last years before retirement. TRS proposes amendments
to clarify that increases resulting from increasing the amount of
time worked are subject to the limits. The amendments also clar-
ify that overtime pay that is required by federal law is not subject
to the limit.
Tony C. Galaviz, TRS Chief Financial Ofcer, has determined
that, for the rst ve-year period the proposed sections are in ef-
fect, there will be no scal implications for state or local govern-
ment as a result of enforcing or administering the amended sec-
tions. There will not be an effect on small or micro-businesses.
For each year of the rst ve years that the proposed sections
would be in effect, Mr. Galaviz and Ronnie Jung, TRS Executive
Director, have determined that the public benet anticipated as
a result of enforcing each section will be to update the rules to
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reect recent changes in law or to provide clarications needed
due to recent changes in law, as well as to otherwise clarify pro-
visions or to expressly or in greater detail describe processes or
standards in use. There may be an economic cost to members
who are required to comply with the proposed sections since the
sections address what compensation is creditable for TRS pur-
poses and thus determine the compensation on which member
contributions and TRS-ActiveCare contributions must be paid
and on which TRS retirement plan benets may be based. Be-
cause benets calculations would only be affected if the com-
pensation was paid in one of the three years that the member
receives his or her highest salary, it is difcult to estimate any
actual cost to a member.
Comments may be submitted in writing to Ronnie Jung, Execu-
tive Director, 1000 Red River, Austin, Texas 78701. To be fully
considered, written comments must be received by TRS within
30 days of the publication of this notice of proposed rulemaking.
Statutory Authority: The amendments are proposed under
§825.102, Government Code, which authorizes the Board to
adopt rules for eligibility for membership and for the administra-
tion of the funds of the retirement system, and under §825.110,
which requires the board to adopt rules that include a percent-
age limit on increases in annual compensation.
Cross-reference to statute: The proposed amendments affect
the following sections of the Government Code - §821.001(4),
which denes "annual compensation" and §822.201, which de-
scribes compensation subject to report and deduction for mem-
ber contributions and to credit in benet computations.
§25.21. Compensation Subject to Deposit and Credit.
(a) (No change.)
(b) Some payments made by an employer to a member are not
salary or wages, even though the payments may be otherwise consid-
ered as compensation under the employment contract or federal tax
laws. In general salary and wages creditable and subject to deposit are
those types of monetary compensation that are recurring base pay for
periods of employment and that [which]:
(1) - (3) (No change.)
(c) The following types of monetary compensation are to be
included in annual compensation:
(1) - (2) (No change.)
(3) additional compensation paid for additional duties, for
longevity, for overtime worked as required by law, or for service in a
particular location or specialty the employer determines requires ad-
ditional compensation compared to other employees of that employer,
provided that these payments clearly meet the requirements of subsec-
tion (b) of this section;
(4) delayed payments of lump-sum amounts which by law
or contract should have been paid atxed intervals and which otherwise
meet the requirements of subsection (b) of this section provided the
amounts are credited to the payroll period in which they were earned;
and
(5) - (6) (No change.)
(7) compensation received under the awards for student
achievement program under Subchapter N of Chapter 21, Education
Code, the educator excellence awards program under Subchapter O of
Chapter 21, Education Code, or a mentoring program under §21.458,
Education Code;
(8) [(7)] a merit salary increase made under Education
Code, §51.962;
(9) [(8)] amounts deducted from regular pay for a qualied
transportation benet under Government Code §659.202; and
(10) [(9)] compensation designated as health care supple-
mentation by an employee under Subchapter D, Chapter 22, Education
Code, as amended by House Bill 1, 79th Legislature, Third Called Ses-
sion. This paragraph modies the provision of the retirement plan de-
scribed in §822.201, Government Code, as amended by House Bill 1,
79th Legislature, Third Called Session, to the extent necessary for the
retirement system to be a qualied plan.
(d) The following are excluded from annual compensation:
(1) - (2) (No change.)
(3) payments for accrued compensatory time for overtime
worked or for accrued sick leave or vacation, except that continued pay-
ments of normal compensation when vacation or sick leave or compen-
satory time is actually taken by an employee will be included in annual
compensation to the extent otherwise permitted by this section;
(4) (No change.)
(5) bonus and incentive payments , unless state law ex-
pressly provides that a type of bonus or incentive payment is to be con-
sidered TRS-creditable compensation or the payments otherwise qual-
ify as performance pay under subsection (c)(6) of this section [which
are not included in the contract of employment and for which the em-
ployer receives no additional consideration or value];
(6) - (10) (No change.)
(11) any other fringe benet; [and]
(12) payments that an employer intentionally does not in-
clude in salary and wages because they are not expected to be perma-
nently recurring in each pay period of employment or because they are
not considered base pay and that, for the protection of the actuarial
soundness of the retirement system, the type of payment should not be
included in the calculation of a lifetime retirement benet intended to
replace a percentage of the member’s base pay at retirement; and
(13) [(12)] payments for terminating employment or paid
as an incentive to terminate employment. Examples of such payments
include payments for contract buy-outs, amounts paid pursuant to an
agreement in which the employee agrees to terminate employment or
to waive or release rights to future employment, and amounts paid
pursuant to early retirement incentive programs or other programs in-
tended to increase the compensation paid to the employee upon receipt
of the resignation of the employee or the waiver or release of rights to
future employment. Increased compensation paid in the nal year of
employment prior to retirement that exceeds increases approved by the
employer for all employees or classes of employees is presumed to be
payment for terminating employment.
(e) The maximum amount of compensation of any member
that may be taken into account under the retirement system shall not
exceed $150,000 for plan years commencing on or after September 1,
1996. For plan years commencing on or after January 1, 2002, the
maximum amount of compensation shall not exceed the limit contained
in the Internal Revenue Code §401(a)(17)(A), 26 United States Code
§401(a)(17)(A). For plan years beginning before January 1, 1997, in
determining the compensation of any member for any year, the family
aggregation rules of the Internal Revenue Code, §414(q)(6), 26 United
States Code §414(q)(6) shall apply except the term "family" shall in-
clude only the spouse of the member and any lineal descendants of
the member who have not attained age 19 before the end of the year.
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The limits set forth in the rst two sentences of this subsection shall
be increased from time to time, to reect cost of living increases, in
accordance with the Internal Revenue Code, §401(a)(17), 26 United
States Code §401(a)(17). The dollar limitation prescribed in the rst
two sentences of this subsection shall not apply to limit the compen-
sation of any person who rst becomes a member before September 1,
1996. Furthermore, that limitation shall not apply for any period dur-
ing which such limitation is repealed or is not enforced by the Internal
Revenue Service with regard to governmental plans. In applying the
limits described in this section, a plan year is September 1 through Au-
gust 31.
(f) (No change.)
§25.31. Percentage Limits on Compensation Increases.
(a) - (c) (No change.)
(d) Increases in compensation due to a change in employers,
a change in duties, additional duties or work, legislation, or federal or
state law are not subject to the limits in subsection (a) of this section and
the allowable amount of compensation for the remaining years prior to
retirement is calculated using the increased amount. For purposes of
this subsection, increasing the percentage of time worked performing
the same duties or working additional days performing the same duties
is not considered a change in duties or additional duties or work. How-
ever, compensation paid as wages under the Fair Labor Standard Act
for overtime worked is not subject to the limits in subsection (a) of this
section because it is an amount required to be paid under federal law.
(e) - (i) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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CHAPTER 25. MEMBERSHIP CREDIT
As part of the rule review of 34 TAC Chapter 25 relating to mem-
bership credit being conducted pursuant to §2001.039 of the
Government Code and the related rules of the Secretary of State,
the Teacher Retirement System of Texas (TRS or retirement sys-
tem) proposes amendments to §§25.33, 25.41 - 25.46, 25.75,
25.113, 25.121, 25.123, 25.131, 25.184, 25.201, and 25.301.
TRS also proposes amendments to §§25.1, 25.21, 25.31, 25.82,
25.161, and 25.164; however, notices of the proposed amend-
ments to those sections are published elsewhere in this issue of
the Texas Register. TRS also proposes the repeal of §25.44 and
the creation of new §25.302 as a result of the rule review. The
original notice of intention to review Chapter 25 was published
in the March 31, 2006, issue of the Texas Register (31 TexReg
2884). An expanded notice of intention to review Chapter 25 is
published elsewhere in this issue of the Texas Register. TRS
has assessed the rules with proposed amendments and deter-
mined the reasons for initially adopting them continue to exist,
with the changes described in this notice. Explanations of the
proposals are set out below by subchapter of Chapter 25. Sub-
chapters without proposed changes in them are not included.
Subchapter A, Service Eligible for Membership: This subchap-
ter contains six rules addressing service that will make a Texas
public education employee eligible for TRS pension plan mem-
bership. Changes are proposed for one rule in the subchapter,
§25.1, but as noted above, notice of the changes is provided
elsewhere in this issue of the Texas Register.
Subchapter B, Compensation: This subchapter contains eleven
rules addressing the compensation on which member deposits
are required for public education employees eligible for mem-
bership. Changes are proposed for three rules in the subchap-
ter - §§25.21, 25.31, and 25.33. As noted above, notice of the
changes to §25.21 and §25.31 is provided elsewhere in this is-
sue of the Texas Register.
Section 25.33 concerns contribution limitation based on com-
pensation. In accordance with federal tax law, TRS proposes
amendments to this rule to clarify that the annual limit on volun-
tary contributions a member may make to the retirement system
is applied on a plan year basis (September 1 through August 31),
even if a member has a non-standard school year for reporting
and service credit purposes.
Subchapter C, Unreported Service or Compensation: This sub-
chapter contains six rules addressing service or compensation
that should have been reported to TRS by a Texas public educa-
tion employer but was not reported. TRS proposes amendments
to ve of the rules in the subchapter - §§25.41 - 25.43, 25.45, and
25.46 - as well as the repeal of §25.44.
Section 25.41 concerns required deposits for unreported ser-
vice or compensation. The amendments proposed for this rule
include changing the name of the section to distinguish it from
§25.25, which concerns the required deposit of 6.4% of TRS-eli-
gible compensation. Other proposed amendments would clarify
that the rule applies to unreported compensation as well as to un-
reported service and emphasize that the fee specied in §25.43
is applicable.
Section 25.42 concerns payment of benets contingent on de-
posit. This rule provides that benets will not be paid unless all
deposits that are due are paid. TRS proposes amendments to
clarify the intent that all deposits, whether for unreported service
or unreported compensation, must be paid.
Section 25.43 concerns deposits for unreported service. This
rule addresses the statutory fee on deposits for unreported ser-
vice or compensation. TRS proposes amendments to clarify the
title of the section and to clarify that it applies to unreported com-
pensation as well as to unreported service.
Section 25.44 concerns service eligibility. TRS proposes the re-
peal of this obsolete rule. As written, the rule seems to apply
only to teachers and auxiliary employees. Based on the dates
given in the rule, it is unlikely that the rule will be applied to a
member.
Section 25.45 concerns verication of unreported compensation
or service. This rule addresses how unreported service or com-
pensation must be veried. TRS proposes amendments to clar-
ify applicability of the rule to unreported compensation as well as
to unreported service. Proposed minor wording changes would
more accurately describe the types of documents that TRS may
accept as verication. TRS also proposes new language clarify-
ing that unreported compensation or service cannot be veried
after payment of a death benet.
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Section 25.46 concerns determination of compensation subject
to deposit and credit. This rule explains how deposits on unre-
ported service will be calculated. TRS proposes amendments
to clarify that unreported compensation, as well as unreported
deposits, are subject to the method of calculation specied.
Subchapter F, Veteran’s (USERRA) Service Credit: This sub-
chapter contains six rules addressing the purchase of TRS
service credit based on certain military service in accordance
with the Uniformed Services Employment and Re-Employment
Rights Act (USERRA), 38 U.S.C. §4301 et seq. TRS proposes
amendments to one rule in the subchapter, §25.75.
Section 25.75 concerns application for eligible active military
duty under USERRA. This rule establishes procedures and
deadlines for the purchase of USERRA service credit. TRS
proposes an amendment that would retain the ve-year deadline
but would also provide for any additional time allowed under
USERRA or federal regulations enacted to implement USERRA.
Subchapter G, Purchase of Credit for Out-of-State Service: This
subchapter contains six rules addressing the purchase of TRS
service credit for out-of-state public education service. TRS pro-
poses amendments to one rule in the subchapter, §25.82, but as
noted above, notice of the changes to §25.82 is provided else-
where in this issue of the Texas Register.
Subchapter H, Joint Service with Employees Retirement Sys-
tem: This subchapter contains one rule, §25.113, implementing
the service transfer between TRS and the Employees Retire-
ment System of Texas (ERS) as provided for in Chapter 805 of
the Government Code. TRS proposes amending §25.113.
Section 25.113 concerns the transfer of credit between TRS
and ERS. The rule describes specic steps and requirements to
transfer service between the two state systems. TRS proposes
several amendments to clarify the salary average that will be
used in a transfer, in light of the recent statutory change from
a three-year average to a ve-year average for TRS members
who are not grandfathered to use a three-year average. Other
wording clarications also are proposed, including clarication
for working after retirement when a member has transferred
service credit.
Subchapter I, Verication of Service: This subchapter contains
three rules addressing the verication of compensation or ser-
vice that is required to be reported but that was not reported.
Changes are proposed to two rules in this subchapter, §25.121
and §25.123.
Section 25.121 concerns employer verication. This rule pro-
vides the general methods of verifying unreported service. TRS
proposes amendments to clarify that the rule also applies to un-
reported compensation and to require that an employer must
provide copies of documents supporting the verication of ser-
vice or compensation upon request by TRS.
Section 25.123 concerns certication. This rule further species
the procedures for verication of service or compensation. TRS
proposes an amendment to expressly state that TRS determines
whether the veried service or compensation is eligible for TRS
purposes.
Subchapter J, Creditable Time and School Year: This subchap-
ter contains four rules addressing the amount of service required
in a school year in order for a member to accrue a year of TRS
membership service credit. TRS proposes changes to one rule
in the subchapter, §25.131.
Section 25.131 concerns required service. This rule establishes
the basic length of service requirement to obtain a year of TRS
membership credit. TRS proposes non- substantive amend-
ments reorganizing the section to make it easier to read.
Subchapter L, Other Special Credit Service: This subchapter
contains four rules addressing the purchase of TRS service
credit. TRS proposes changes to two rules in this subchap-
ter, §25.161 and §25.164, but as noted above, notice of the
proposed changes to these rules is provided elsewhere in this
issue of the Texas Register.
Subchapter N, Installment Payments: This subchapter contains
nine rules addressing the use of an installment payment plan
for the purchase of service credit, when eligible. TRS proposes
changes to one rule in the subchapter, §25.184.
Section 25.184 concerns refund for nonpayment. This rule pro-
vides for TRS to terminate an installment payment agreement if
a participant is late with payments or does not make payments
as agreed upon. A member whose installment agreement is ter-
minated cannot use this method for three years. TRS proposes
amendments to expressly state that if an installment agreement
for the purchase of equivalent membership service credit under
§25.163 is terminated, the member will not be able to purchase
this service credit because the statute providing the opportunity
to do so, §823.405 of the Government Code, was repealed ef-
fective January 1, 2006.
Subchapter O, Rollover Distributions and Transfers to TRS: This
subchapter contains one rule addressing the use of rollovers
or trustee-to-trustee transfers for the purchase of TRS service
credit. TRS proposes changes to the rule in this subchapter,
§25.201.
Section 25.201 concerns acceptance of rollovers and transfers
for purchase of TRS credit. This rule explains that TRS will
accept an eligible rollover distribution from another eligible re-
tirement plan, such as another qualied dened benet plan, a
401(k) plan, or an IRA. The rule identies, consistent with the
federal tax code, what kinds of payments are not considered el-
igible rollovers. For example, under the current rule, the portion
of a distribution that is not includible in gross income (i.e., after
tax amounts) are not considered eligible for rollover. However,
the recently enacted Pension Protection Act of 2006 amends
the federal tax code to permit dened benet plans to accept
rollovers of after tax money. To permit rollover of after tax money
under the new federal law, TRS proposes amending the rule to
authorize this option.
Subchapter P, Calculation of Fees: This subchapter contains
one rule addressing calculation of fees when the cost to pur-
chase a type of service credit or to reinstate service credit in-
cludes a fee. TRS proposes changes to the current rule in the
subchapter, §25.301, and the adoption of a new rule, §25.302.
TRS also proposes changing the title of the subchapter to "Cal-
culation of Fees and Costs" to reect the proposed addition of
new rule §25.302.
Section 25.301 concerns calculation of fees. This rule explains
how fees are calculated. Staff proposes an amendment to clarify
that fees are calculated from the end of the school year to the
beginning date of the school year in which payment is received
or installment payment commences. The amendments conform
to current practice.
Proposed new §25.302 concerns the calculation of actuarial
cost. As explained above, TRS proposes to move the detailed
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explanation of actuarial cost and the accompanying tables
in three different rules (§25.82 relating to the purchase of
out-of-state service credit; §25.161 relating to the purchase
of work experience service credit; and §25.164 relating to the
purchase of membership waiting period service credit) to one
consolidated new rule for actuarial cost calculations, proposed
new §25.302. The proposed new section would replace the
language in those other three rules explaining the actuarial
cost calculations and the graphics accompanying those ex-
planations. No substantive changes would be made by this
consolidation of rule text.
As indicated in the expanded notice of intention to review TRS’s
rules published elsewhere in this issue of the Texas Register,
the sections of 34 TAC Chapter 25 not mentioned above are
proposed for readoption without changes because, having as-
sessed those rules, TRS has determined that the reasons for
adopting them continue to exist.
Tony C. Galaviz, TRS Chief Financial Ofcer, has determined
that for the rst ve-year period the proposed sections are in ef-
fect there will be no scal implications for state or local govern-
ment as a result of enforcing or administering the sections. There
will not be an effect on small or micro-businesses. There is no
anticipated economic cost to persons who are required to com-
ply with the proposed sections, or, to the extent any economic
cost accompanies compliance with the proposed sections, the
cost is the result of applicable statutory provisions.
For each year of the rst ve years that the proposed sections
would be in effect, Mr. Galaviz and Ronnie Jung, TRS Execu-
tive Director, have determined that the public benet anticipated
as a result of enforcing each section will be to update the rules
to reect recent changes in law or to clarify matters arising as
a result of implementation of changes, to clarify provisions or to
describe processes or standards in use in a more detailed or
express manner, and to reorganize several provisions for read-
ability and ease of reference.
Comments may be submitted in writing to Ronnie Jung, Execu-
tive Director, 1000 Red River, Austin, Texas 78701. To be fully
considered, written comments must be received by TRS within
30 days of the publication of this notice of proposed rulemaking.
SUBCHAPTER B. COMPENSATION
34 TAC §25.33
Statutory Authority: The amendment is proposed under the fol-
lowing authorities - §825.102, Government Code, which autho-
rizes the Board to adopt rules for eligibility of membership, the
administration of the funds of the retirement system, and for
the transaction of the business of the Board; §805.009, Gov-
ernment Code, which authorizes the Board to adopt rules for
the administration of Chapter 805, Government Code; §823.002,
Government Code, which authorizes the Board to determine by
rule the amount of service equivalent to a year of service credit;
§823.005, which authorizes the Board to adopt rules for the ac-
ceptance of rollovers; and §825.410, Government Code, which
authorizes the Board to adopt rules to implement the statutory
provisions on installment payments.
Cross-reference to Statute: The proposed amendment affects
the following statutes - Chapter 805, Government Code, which
authorizes transfer of service credit between TRS and the
Employees Retirement System of Texas (ERS); §821.001,
Government Code, providing a denition of "annual compensa-
tion"; §822.001 establishing the membership requirement and
providing for member compensation subject to reporting and
contributions; §823.002, which provides for service creditable in
a year; §823.005, Government Code, authorizing TRS to accept
rollovers and transfers of funds; §823.006, Government Code,
providing for limits on contributions; §823.302, Government
Code, providing for the payment of fees in connection with
the purchase of military service credit; §823.304, Government
Code, which authorizes the purchase of USERRA service credit;
§823.401, providing for the payment of fees in connection with
the purchase of out-of-state service credit and requiring the
payment of actuarial cost for the establishment of out-of-state
service credit; §823.404, requiring the payment of actuarial cost
for the establishment of service credit for work experience by
career or technology teacher; §823.406, requiring the payment
of actuarial cost for the purchase of membership waiting period
service credit; §823.501, providing for fees for the reinstatement
of credit canceled by membership termination; §824.203, which
provides for the calculation of a standard service retirement
annuity using a ve year salary average; §825.403, Government
Code, which provides for collection of member contributions
and for fees on deposits required but not made, including
audit of records used to document deductions required but not
paid; §825.410, Government Code, providing for installment
payments; §825.105, authorizing the Board to adopt actuarial
tables; §825.505, Government Code, which authorizes TRS to
audit employer records; §825.506, providing for the administra-
tion of the retirement plan as a qualied plan under federal tax
law; and Acts 2005, 79th Leg. Ch. 1312 (HB 3169), §§2, 3, &
4 and Acts 2005, 79th Leg., ch. 1359 (SB 1691), §55 and §63,
which repeal of the credit purchase option effective January 1,
2006 but provide that the repeal does not apply if an installment
agreement existed immediately before January 1, 2006; and
Acts 2005, 79th Leg., ch. 1359 (Senate Bill 1691), §58, which
provides for a three year salary average for grandfathered
members.
§25.33. Contribution Limitation Based on Compensation.
Contributions and other additions with respect to a participant, includ-
ing payments for the purchase of TRS service credit, may not exceed
the limitations of 26 United States Code §415. Payments for the pur-
chase of TRS service credit may be limited under §415 to a percent-
age of compensation of the participant from the employer for the plan
[school] year in which the payments are sought to be made. Payments
made by a beneciary in order to purchase service credit after the death
of a member are subject to the same limitations as if the payments were
made by the member. For a plan [school] year in which no compen-
sation is received by a member from a TRS-covered employer, the
member or the member’s beneciary may not make deposits for ser-
vice credit, unless such deposits specically would be permitted under
§415. TRS shall administer the requirements for limitations on con-
tributions and other additions in a manner necessary to comply with
federal tax laws relating to plan qualication.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on October 30,
2006.
TRD-200605930
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Ronnie G. Jung
Executive Director
Teacher Retirement System of Texas
Earliest possible date of adoption: December 10, 2006
For further information, please call: (512) 542-6438
SUBCHAPTER C. UNREPORTED SERVICE
OR COMPENSATION
34 TAC §§25.41 - 25.43, 25.45, 25.46
Statutory Authority: The amendments are proposed under the
following authorities - §825.102, Government Code, which au-
thorizes the Board to adopt rules for eligibility of membership,
the administration of the funds of the retirement system, and for
the transaction of the business of the Board; §805.009, Gov-
ernment Code, which authorizes the Board to adopt rules for
the administration of Chapter 805, Government Code; §823.002,
Government Code, which authorizes the Board to determine by
rule the amount of service equivalent to a year of service credit;
§823.005, which authorizes the Board to adopt rules for the ac-
ceptance of rollovers; and §825.410, Government Code, which
authorizes the Board to adopt rules to implement the statutory
provisions on installment payments.
Cross-reference to Statute: The proposed amendments affect
the following statutes - Chapter 805, Government Code, which
authorizes transfer of service credit between TRS and the
Employees Retirement System of Texas (ERS); §821.001,
Government Code, providing a denition of "annual compensa-
tion"; §822.001 establishing the membership requirement and
providing for member compensation subject to reporting and
contributions; §823.002, which provides for service creditable in
a year; §823.005, Government Code, authorizing TRS to accept
rollovers and transfers of funds; §823.006, Government Code,
providing for limits on contributions; §823.302, Government
Code, providing for the payment of fees in connection with
the purchase of military service credit; §823.304, Government
Code, which authorizes the purchase of USERRA service credit;
§823.401, providing for the payment of fees in connection with
the purchase of out-of-state service credit and requiring the
payment of actuarial cost for the establishment of out-of-state
service credit; §823.404, requiring the payment of actuarial cost
for the establishment of service credit for work experience by
career or technology teacher; §823.406, requiring the payment
of actuarial cost for the purchase of membership waiting period
service credit; §823.501, providing for fees for the reinstatement
of credit canceled by membership termination; §824.203, which
provides for the calculation of a standard service retirement
annuity using a ve year salary average; §825.403, Government
Code, which provides for collection of member contributions
and for fees on deposits required but not made, including
audit of records used to document deductions required but not
paid; §825.410, Government Code, providing for installment
payments; §825.105, authorizing the Board to adopt actuarial
tables; §825.505, Government Code, which authorizes TRS to
audit employer records; §825.506, providing for the administra-
tion of the retirement plan as a qualied plan under federal tax
law; and Acts 2005, 79th Leg. Ch. 1312 (HB 3169), §§2, 3, &
4 and Acts 2005, 79th Leg., ch. 1359 (SB 1691), §55 and §63,
which repeal of the credit purchase option effective January 1,
2006 but provide that the repeal does not apply if an installment
agreement existed immediately before January 1, 2006; and
Acts 2005, 79th Leg., ch. 1359 (Senate Bill 1691), §58, which
provides for a three year salary average for grandfathered
members.
§25.41. [Required] Deposits for Unreported Service or Compensa-
tion.
(a) Persons who have been required by law to be members of
the Teacher Retirement System of Texas or who have service or com-
pensation on which contributions were required but who have not made
the required deposits shall start making deposits immediately for cur-
rent service and shall make deposits as quickly as possible for previous
service or compensation, along with the fee required under §25.43 of
this title (Fee on Deposits for Unreported Service or Compensation).
(b) Failure to make all required deposits will [in years of TRS-
covered employment may] result in ineligibility for benets from TRS.
(c) Deposits for unreported service or compensation shall be
paid in a manner consistent with any applicable limitations of 26 United
States Code §415, including any applicable limitations on payments as
a percentage of compensation from a TRS-covered employer in the
school year in which the payments are made.
§25.42. Payment of Benets Contingent on Deposits.
No benets will be paid until all required deposits have been received
[for all service which was eligible for membership.
§25.43. Fee on Deposits for Unreported Service or Compensation.
A fee will be charged on deposits for unreported service or compen-
sation at the rate of 5.0% per annum of the deposits due from the end
of the school year in which the deposits were due or the end of the
1974-1975 school year, whichever is later, until the date of payment.
§25.45. Verication of Unreported Compensation or Service.
Members who claim unreported service or compensation after the
school year in which it was received must verify the claim by pre-
senting to the Teacher Retirement System such evidence as the staff
of the system may require to provide clear and convincing proof of
the existence and amount of such service or compensation, such as
[including, but not limited to,] a [certied ]copy of the minutes of the
governing board of the [his] employing institution, [certied] copies
of any written contracts between the member and the employer, a
veried statement by the employer of the reasons why such service
or compensation was not reported earlier, and copies of income tax
documents showing that the [such alleged] compensation was reported
as income for the member. In no event shall verication be accepted
after a member has retired from the system and the [his or her] rst
monthly annuity payment has been issued, [or] after the effective date
of a member’s participation in the Deferred Retirement Option Plan, or
after the payment of a death benet. A fee for deposits for unreported
service as provided in §25.43 of this title (relating to Fee on Deposits
for Unreported Service or Compensation) will be assessed when
applicable on the amount of such unreported service or compensation.
§25.46. Determination of Compensation Subject to Deposit and
Credit.
The amount of deposits due for unreported service or compensation
will be calculated at the member contribution rate in effect for the year
in which the service was rendered but for which no deposits or insuf-
cient deposits were made. Contributions will be based on creditable
compensation as determined under the laws and rules applicable at the
time of the service.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Earliest possible date of adoption: December 10, 2006
For further information, please call: (512) 542-6438
34 TAC §25.44
(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the ofces of
the Teacher Retirement System of Texas or in the Texas Register ofce,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
Statutory Authority: The repeal is proposed under the following
authorities - §825.102, Government Code, which authorizes the
Board to adopt rules for eligibility of membership, the adminis-
tration of the funds of the retirement system, and for the transac-
tion of the business of the Board; §823.002, Government Code,
which authorizes the Board to determine by rule the amount of
service equivalent to a year of service credit.
Cross-reference to Statute: The proposed repeal affects the fol-
lowing statute - §823.002, which provides for service creditable
in a year.
§25.44. Service Eligibility.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Earliest possible date of adoption: December 10, 2006
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SUBCHAPTER F. VETERAN’S (USERRA)
SERVICE CREDIT
34 TAC §25.75
Statutory Authority: The amendment is proposed under the fol-
lowing authorities - §825.102, Government Code, which autho-
rizes the Board to adopt rules for eligibility of membership, the
administration of the funds of the retirement system, and for
the transaction of the business of the Board; §805.009, Gov-
ernment Code, which authorizes the Board to adopt rules for
the administration of Chapter 805, Government Code; §823.002,
Government Code, which authorizes the Board to determine by
rule the amount of service equivalent to a year of service credit;
§823.005, which authorizes the Board to adopt rules for the ac-
ceptance of rollovers; and §825.410, Government Code, which
authorizes the Board to adopt rules to implement the statutory
provisions on installment payments.
Cross-reference to Statute: The proposed amendment affects
the following statutes - Chapter 805, Government Code, which
authorizes transfer of service credit between TRS and the
Employees Retirement System of Texas (ERS); §821.001,
Government Code, providing a denition of "annual compensa-
tion"; §822.001 establishing the membership requirement and
providing for member compensation subject to reporting and
contributions; §823.002, which provides for service creditable in
a year; §823.005, Government Code, authorizing TRS to accept
rollovers and transfers of funds; §823.006, Government Code,
providing for limits on contributions; §823.302, Government
Code, providing for the payment of fees in connection with
the purchase of military service credit; §823.304, Government
Code, which authorizes the purchase of USERRA service credit;
§823.401, providing for the payment of fees in connection with
the purchase of out-of-state service credit and requiring the
payment of actuarial cost for the establishment of out-of-state
service credit; §823.404, requiring the payment of actuarial cost
for the establishment of service credit for work experience by
career or technology teacher; §823.406, requiring the payment
of actuarial cost for the purchase of membership waiting period
service credit; §823.501, providing for fees for the reinstatement
of credit canceled by membership termination; §824.203, which
provides for the calculation of a standard service retirement
annuity using a ve year salary average; §825.403, Government
Code, which provides for collection of member contributions
and for fees on deposits required but not made, including
audit of records used to document deductions required but not
paid; §825.410, Government Code, providing for installment
payments; §825.105, authorizing the Board to adopt actuarial
tables; §825.505, Government Code, which authorizes TRS to
audit employer records; §825.506, providing for the administra-
tion of the retirement plan as a qualied plan under federal tax
law; and Acts 2005, 79th Leg. Ch. 1312 (HB 3169), §§2, 3, &
4 and Acts 2005, 79th Leg., ch. 1359 (SB 1691), §55 and §63,
which repeal of the credit purchase option effective January 1,
2006 but provide that the repeal does not apply if an installment
agreement existed immediately before January 1, 2006; and
Acts 2005, 79th Leg., ch. 1359 (Senate Bill 1691), §58, which
provides for a three year salary average for grandfathered
members.
§25.75. Application for Eligible Active Military Duty under the Uni-
formed Services Employment and Re-Employment Rights Act.
Members desiring to make deposits for service or compensation credit
for eligible military duty under the Uniformed Services Employment
and Re-Employment Rights Act (USERRA) should request in writing
to be billed for the cost of the credit. Requests should be addressed to
Teacher Retirement System of Texas, 1000 Red River Street, Austin,
Texas 78701-2698. Included with the request should be a certied or
legible unaltered copy or copies of the member’s service record show-
ing the dates and nature of the member’s military duty. Also included
with the request should be a certication of the date of the member’s
application for reemployment with a Teacher Retirement System of
Texas (TRS) covered employer or other proof of the date of employ-
ment with a TRS covered employer. The system may also require the
member to make available to it such other evidence as may be required
to establish the member’s eligibility under the USERRA and §25.71 of
this title (relating to Service Credit for Eligible Active Duty under the
Uniformed Services Employment and Re-Employment Rights Act) for
retirement credit and the amount of the deposits due. When the sys-
tem determines the duty is eligible for credit, it shall bill the member
for the total amounts of deposits and fees due for the credit at the last
address of the member of which the system has record. The member
must return the bill to the system with the total amount due for the
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eligible credit or with an installment payment agreement and all sub-
sequent installment payments due. Deposits for military duty eligible
for credit under the USERRA and §25.71 of this title must be made
during a period beginning with the date of re-employment and which
has a duration of three (3) times the period of the person’s uniformed
service, not to exceed ve (5) years, subject to any additional period
available under USERRA.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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SUBCHAPTER H. JOINT SERVICE WITH
EMPLOYEES RETIREMENT SYSTEM
34 TAC §25.113
Statutory Authority: The amendment is proposed under the fol-
lowing authorities - §825.102, Government Code, which autho-
rizes the Board to adopt rules for eligibility of membership, the
administration of the funds of the retirement system, and for
the transaction of the business of the Board; §805.009, Gov-
ernment Code, which authorizes the Board to adopt rules for
the administration of Chapter 805, Government Code; §823.002,
Government Code, which authorizes the Board to determine by
rule the amount of service equivalent to a year of service credit;
§823.005, which authorizes the Board to adopt rules for the ac-
ceptance of rollovers; and §825.410, Government Code, which
authorizes the Board to adopt rules to implement the statutory
provisions on installment payments.
Cross-reference to Statute: The proposed amendment affects
the following statutes - Chapter 805, Government Code, which
authorizes transfer of service credit between TRS and the
Employees Retirement System of Texas (ERS); §821.001,
Government Code, providing a denition of "annual compensa-
tion"; §822.001 establishing the membership requirement and
providing for member compensation subject to reporting and
contributions; §823.002, which provides for service creditable in
a year; §823.005, Government Code, authorizing TRS to accept
rollovers and transfers of funds; §823.006, Government Code,
providing for limits on contributions; §823.302, Government
Code, providing for the payment of fees in connection with
the purchase of military service credit; §823.304, Government
Code, which authorizes the purchase of USERRA service credit;
§823.401, providing for the payment of fees in connection with
the purchase of out-of-state service credit and requiring the
payment of actuarial cost for the establishment of out-of-state
service credit; §823.404, requiring the payment of actuarial cost
for the establishment of service credit for work experience by
career or technology teacher; §823.406, requiring the payment
of actuarial cost for the purchase of membership waiting period
service credit; §823.501, providing for fees for the reinstatement
of credit canceled by membership termination; §824.203, which
provides for the calculation of a standard service retirement
annuity using a ve year salary average; §825.403, Government
Code, which provides for collection of member contributions
and for fees on deposits required but not made, including
audit of records used to document deductions required but not
paid; §825.410, Government Code, providing for installment
payments; §825.105, authorizing the Board to adopt actuarial
tables; §825.505, Government Code, which authorizes TRS to
audit employer records; §825.506, providing for the administra-
tion of the retirement plan as a qualied plan under federal tax
law; and Acts 2005, 79th Leg. Ch. 1312 (HB 3169), §§2, 3, &
4 and Acts 2005, 79th Leg., ch. 1359 (SB 1691), §55 and §63,
which repeal of the credit purchase option effective January 1,
2006 but provide that the repeal does not apply if an installment
agreement existed immediately before January 1, 2006; and
Acts 2005, 79th Leg., ch. 1359 (Senate Bill 1691), §58, which
provides for a three year salary average for grandfathered
members.
§25.113. Transfer of Credit between TRS and ERS.
(a) Purpose. These rules are intended to implement the pro-
visions of the Government Code, Chapter 805, concerning the trans-
fer of credit between the Teachers Retirement System of Texas and
the Employees Retirement System of Texas and to provide a system-
atic method of funding the actuarial value of the annuity resulting from
transferred service.
(b) Denitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.
(1) Receiving system--The system which will pay benets
based upon service credit transferred from the other system.
(2) Transferring system--The system from which service
credit is transferred for the purpose of obtaining additional benets
from the other system.
(3) TRS--The Teacher Retirement System of Texas.
(4) ERS--The Employees Retirement System of Texas.
(5) Crediting system--means the system in which service
credit is established prior to any transfer.
(6) ORP--The Optional Retirement Program described in
Government Code, Chapter 830.
(c) Forms.
(1) Applicants for transfer must use forms prescribed by
the receiving system.
(2) Applicants for the establishment of any service credit
must use the forms prescribed by the crediting system.
(3) The systems will cooperate in adopting forms necessary
to facilitate the exchange of information between the systems.
(d) Notice.
(1) A person electing to transfer service credit pursuant to
these rules must le the appropriate form with the receiving system
not later than the person’s intended effective date of retirement or the
last day of the month in which their retirement application is led,
whichever is later [said effective date].
(2) A beneciary eligible to transfer service to the receiv-
ing system for the payment of death benets shall make the election on
an application form not later than 90 days after the date of death of the
member.
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(3) The receiving system will notify the transferring system
of the pending transfer not later than 30 days following date of receipt
of an application form.
(e) Manner of Transfer.
(1) Service credit and assets will be transferred through
electronic and hard copy documentation pursuant to these rules, and the
receiving system will maintain records of such transfers permanently.
(2) The transferring system shall provide documentation
of years of credit, periods of service, military service credit, average
salary, method of calculation of service credit and average salary, in-
formation necessary to comply with all federal tax regulations, interest
credited, fees and interest paid, and any other dollar amount which will
be a part of the transfer.
(f) Transfer of funds. The ERS and the TRS agree on the fol-
lowing method of transferring funds. Each system shall certify on a
monthly basis the total dollar amount of annuities paid by the system
which are based on service credit transferred pursuant to Government
Code, Chapter 805. The amount certied shall exclude any portion
of annuities paid consisting of post-retirement increases. Each system
shall remit to the other system the amount certied within thirty days
of receipt of such certication. It is recognized that adjustments will
be made from month-to-month as a result of such things as administra-
tive errors, the death of the annuitant or a beneciary, return-to-work,
and recovery from disability by an annuitant. The systems will jointly
agree on the administrative and accounting procedures to be established
in order to ensure the transfer of funds pursuant to this section.
(g) Reinstatement of withdrawn service credit.
(1) An ERS member with at least 36 months service credit
in ERS may reinstate service credit in TRS that was canceled by the
person’s withdrawal of a TRS membership account.
(2) Such reinstatement of TRS credit shall be in the
amounts and rates applicable to TRS members eligible to repurchase
such credit.
(3) A TRS member with three years’ service credit may
reinstate, through ERS, service credit canceled by withdrawal of an
ERS membership account.
(4) No service credit may be transferred based in whole or
in part upon reinstated credit under this section unless the applicant
meets all conditions for membership, amount of service credit, and pay-
ments required for the reinstatement of the credit.
(5) Any TRS membership service credit reinstated under
this subsection may be applied toward the service credit requirements
of TRS laws and rules for the purchase of out-of-state, military or other
special service credit.
(h) Termination of membership. The transfer of TRS service
credit to ERS will terminate TRS membership and cancel all rights to
benets from TRS based on that service.
(i) Service in the month following retirement. Both TRS and
ERS laws require a separation from employment with any employer
covered by the respective system for a period following a member’s ef-
fective retirement date as a condition for retirement with a benet from
the respective system. With respect to a service retirement by persons
using credit transferred between the systems, the following provisions
apply:
(1) An ERS retiree[,] whose last place of employment is
with a TRS-covered employer must be off the payroll of any [at the]
TRS-covered employer for the rst full calendar month following re-
tirement under [at] ERS, or the ERS retirement will be canceled. A
TRS retiree[,] whose last place of employment is with an ERS-covered
employer [agency] must be off the payroll of any [at the] ERS-covered
employer [agency] for the rst full calendar month following retire-
ment under [at] the TRS, or the TRS retirement will be canceled.
(2) An ERS retiree[,] whose last place of employment is
with an ERS-covered employer [agency], may begin [return to] work
for [with] a TRS-covered employer after retirement under ERS with-
out a one month break in service [without restrictions]. A retiree from
the TRS[,] whose last place of employment is with a TRS-covered
employer, may begin [go to] work for an ERS-covered employer em-
ployer after retirement under TRS without a one month break in service
[agency without restrictions].
(j) Average salary.
(1) In determining average salary used in computing ben-
ets available to a person transferring credit under this section, the re-
ceiving system will use the higher of the average compensation factors
derived solely from the service originally established in each system
respectively.
(2) Each system will be responsible for determining its re-
spective average salary factor. The transferring system will certify its
average salary factor to the receiving system.
(3) If there is insufcient service to determine an average
salary factor in the transferring system under the laws and rules ap-
plicable to that system, benets will be based upon the average salary
factor of the receiving system.
(4) If there is insufcient service to determine an average
salary factor in the receiving system under the laws and rules applicable
to that system, benets will be based upon the average salary factor of
the transferring system.
(5) If there is insufcient service to determine an average
salary factor under either the transferring system or the receiving sys-
tem under the laws and rules applicable to each system, respectively,
benets will be based upon an average salary factor of the receiving
system. The average salary factor shall be based on the number of
years of service credit the member has in that system.
(k) Transfer of Certain State Employees to ERS.
(1) Certain state employees have been transferred to ERS
membership as a result of legislation enacted by the 73rd Texas Legis-
lature, Regular Session. Among these are employees of the Texas Edu-
cation Agency, employees of the Texas Surplus Property Agency trans-
ferred to the General Services Commission, some employees of the
Texas Rehabilitation Commission, the Texas School for the Deaf, the
Texas School for the Blind, the Higher Education Coordinating Board,
the Texas Youth Commission. Such employees are eligible to transfer
TRS credit to ERS for benet purposes under the Government Code,
Chapter 805 subject to the modications contained in this section.
(2) Employees whose agencies have been transferred to
ERS coverage, including the Texas Education Agency and the Texas
Rehabilitation Commission, the Texas School for the Deaf, the Texas
School for the Blind, the Higher Education Coordinating Board, and
the Texas Youth Commission, may not retire under TRS after the
effective date of the transfer, unless they again become TRS members
based on other employment and subsequently obtain TRS service
credit qualifying them for TRS retirement, except as provided for in
Government Code, §805.002(a).
(3) Employees described in paragraph (1) of this subsec-
tion are not eligible for TRS death benets other than a return of accu-
mulated contributions.
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(4) Notwithstanding subsection (j) of this section, the aver-
age compensation of employees described in paragraph (1) of this sub-
section qualifying for ERS benets may be determined by combining
monthly rates of pay while a TRS member with ERS credited monthly
salary to obtain the highest 36 months of pay.
(l) Death benets. Service credit of a person may not be trans-
ferred between systems if:
(1) one of the systems has paid or begun to pay death ben-
ets based on the person’s account; or
(2) the beneciaries for death benets in each system are
not identical. However [Except], when only reinstated service is being
transferred and no beneciary designation was made at or after the time
of reinstatement, a transfer will be allowed.
(m) Service credit.
(1) TRS will make and accept transfers of service credit in
whole plan year increments based upon TRS rules for crediting service.
No partial years will be transferred.
(2) TRS and ERS service [credit] in a plan year will not be
combined to obtain a year of TRS service credit.
(n) ORP participants. A person who has elected to participate
in ORP but who is an ERS member may repurchase TRS service credit
canceled by the election of [or] ORP for purpose of transferring it to
ERS under the Government Code, Chapter 805, provided TRS will not
transfer or pay benets for such service credit if the member actively
participates in ORP between the date the TRS service credit is pur-
chased and the date of the member’s retirement or death. TRS will
refund without interest any amounts deposited for such credit in the
event the person returns to active ORP participation. The person must
agree to refund the amount of any benets erroneously paid to the per-
son as a result of any such return to ORP.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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SUBCHAPTER I. VERIFICATION OF SERVICE
OR COMPENSATION
34 TAC §25.121, §25.123
Statutory Authority: The amendments are proposed under the
following authorities - §825.102, Government Code, which au-
thorizes the Board to adopt rules for eligibility of membership,
the administration of the funds of the retirement system, and for
the transaction of the business of the Board; §805.009, Gov-
ernment Code, which authorizes the Board to adopt rules for
the administration of Chapter 805, Government Code; §823.002,
Government Code, which authorizes the Board to determine by
rule the amount of service equivalent to a year of service credit;
§823.005, which authorizes the Board to adopt rules for the ac-
ceptance of rollovers; and §825.410, Government Code, which
authorizes the Board to adopt rules to implement the statutory
provisions on installment payments.
Cross-reference to Statute: The proposed amendments affect
the following statutes - Chapter 805, Government Code, which
authorizes transfer of service credit between TRS and the
Employees Retirement System of Texas (ERS); §821.001,
Government Code, providing a denition of "annual compensa-
tion"; §822.001 establishing the membership requirement and
providing for member compensation subject to reporting and
contributions; §823.002, which provides for service creditable in
a year; §823.005, Government Code, authorizing TRS to accept
rollovers and transfers of funds; §823.006, Government Code,
providing for limits on contributions; §823.302, Government
Code, providing for the payment of fees in connection with
the purchase of military service credit; §823.304, Government
Code, which authorizes the purchase of USERRA service credit;
§823.401, providing for the payment of fees in connection with
the purchase of out-of-state service credit and requiring the
payment of actuarial cost for the establishment of out-of-state
service credit; §823.404, requiring the payment of actuarial cost
for the establishment of service credit for work experience by
career or technology teacher; §823.406, requiring the payment
of actuarial cost for the purchase of membership waiting period
service credit; §823.501, providing for fees for the reinstatement
of credit canceled by membership termination; §824.203, which
provides for the calculation of a standard service retirement
annuity using a ve year salary average; §825.403, Government
Code, which provides for collection of member contributions
and for fees on deposits required but not made, including
audit of records used to document deductions required but not
paid; §825.410, Government Code, providing for installment
payments; §825.105, authorizing the Board to adopt actuarial
tables; §825.505, Government Code, which authorizes TRS to
audit employer records; §825.506, providing for the administra-
tion of the retirement plan as a qualied plan under federal tax
law; and Acts 2005, 79th Leg. Ch. 1312 (HB 3169), §§2, 3, &
4 and Acts 2005, 79th Leg., ch. 1359 (SB 1691), §55 and §63,
which repeal of the credit purchase option effective January 1,
2006 but provide that the repeal does not apply if an installment
agreement existed immediately before January 1, 2006; and
Acts 2005, 79th Leg., ch. 1359 (Senate Bill 1691), §58, which
provides for a three year salary average for grandfathered
members.
§25.121. Employer Verication.
Verication of unreported service or compensation must be made
[done] by the employer on a form prescribed by TRS. At the request
of TRS, employers shall provide copies of any records or information
regarding service or compensation, including but not limited to con-
tracts, work agreements, salary schedules or addenda, board minutes,
payroll records, employment records, or other materials that will assist
TRS in making a determination. TRS may rely upon employer veri-
cations of service or compensation or may conduct an investigation to
determine whether veried service or compensation is eligible.
§25.123. Certication.
The correctness of this afdavit must be certied by an ofcial of the
school where the service was rendered. This can be done by the su-
perintendent, business manager, certied reporting ofcial, secretary
of the school board, or treasurer of the school board at the time the
certication is made. The certication must be based upon the exist-
ing records maintained by the school and must be notarized. TRS shall
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determine whether the veried service or compensation is eligible for
TRS purposes.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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SUBCHAPTER J. CREDITABLE TIME AND
SCHOOL YEAR
34 TAC §25.131
Statutory Authority: The amendment is proposed under the fol-
lowing authorities - §825.102, Government Code, which autho-
rizes the Board to adopt rules for eligibility of membership, the
administration of the funds of the retirement system, and for
the transaction of the business of the Board; §805.009, Gov-
ernment Code, which authorizes the Board to adopt rules for
the administration of Chapter 805, Government Code; §823.002,
Government Code, which authorizes the Board to determine by
rule the amount of service equivalent to a year of service credit;
§823.005, which authorizes the Board to adopt rules for the ac-
ceptance of rollovers; and §825.410, Government Code, which
authorizes the Board to adopt rules to implement the statutory
provisions on installment payments.
Cross-reference to Statute: The proposed amendment affects
the following statutes - Chapter 805, Government Code, which
authorizes transfer of service credit between TRS and the
Employees Retirement System of Texas (ERS); §821.001,
Government Code, providing a denition of "annual compensa-
tion"; §822.001 establishing the membership requirement and
providing for member compensation subject to reporting and
contributions; §823.002, which provides for service creditable in
a year; §823.005, Government Code, authorizing TRS to accept
rollovers and transfers of funds; §823.006, Government Code,
providing for limits on contributions; §823.302, Government
Code, providing for the payment of fees in connection with
the purchase of military service credit; §823.304, Government
Code, which authorizes the purchase of USERRA service credit;
§823.401, providing for the payment of fees in connection with
the purchase of out-of-state service credit and requiring the
payment of actuarial cost for the establishment of out-of-state
service credit; §823.404, requiring the payment of actuarial cost
for the establishment of service credit for work experience by
career or technology teacher; §823.406, requiring the payment
of actuarial cost for the purchase of membership waiting period
service credit; §823.501, providing for fees for the reinstatement
of credit canceled by membership termination; §824.203, which
provides for the calculation of a standard service retirement
annuity using a ve year salary average; §825.403, Government
Code, which provides for collection of member contributions
and for fees on deposits required but not made, including
audit of records used to document deductions required but not
paid; §825.410, Government Code, providing for installment
payments; §825.105, authorizing the Board to adopt actuarial
tables; §825.505, Government Code, which authorizes TRS to
audit employer records; §825.506, providing for the administra-
tion of the retirement plan as a qualied plan under federal tax
law; and Acts 2005, 79th Leg. Ch. 1312 (HB 3169), §§2, 3, &
4 and Acts 2005, 79th Leg., ch. 1359 (SB 1691), §55 and §63,
which repeal of the credit purchase option effective January 1,
2006 but provide that the repeal does not apply if an installment
agreement existed immediately before January 1, 2006; and
Acts 2005, 79th Leg., ch. 1359 (Senate Bill 1691), §58, which
provides for a three year salary average for grandfathered
members.
§25.131. Required Service.
(a) Except as provided in subsections (b), (c) and (d) of this
section, a [A] member must serve at least 4 1/2 months in an eligible
position during the school year to receive credit for a year of service.
[Exceptions to this requirement are the following:]
(b) [(1)] A member who served less than four and one-half
months in a school year but served a full semester of more than four
calendar months will receive credit for a year of service.
(c) [(2)] A substitute as dened in §25.4 of this title (relating
to Substitutes) will be qualied for membership and granted a full year
of service credit [will be granted either to a substitute who qualies for
membership] by [virtue of] rendering [and paying for] 90 or more days
of service as a substitute in a school year and verifying the service as
provided in §25.121 of this title (relating to Employer Verication) and
paying deposits and fees for the service as provided in §25.43 of this
title (relating to Fee on Deposits for Unreported Service or Compensa-
tion [per §25.4 of this title (relating to Substitutes)].
(d) An [or to an] employee who enters into an employment
contract or oral or written work agreement for a period which would
qualify the employee for a year of service credit under the other provi-
sions of this section but who actually renders only the amount of service
specied in §25.4 of this title will receive credit for a year of service
credit.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Earliest possible date of adoption: December 10, 2006
For further information, please call: (512) 542-6438
SUBCHAPTER N. INSTALLMENT PAYMENTS
34 TAC §25.184
Statutory Authority: The amendment is proposed under the fol-
lowing authorities - §825.102, Government Code, which autho-
rizes the Board to adopt rules for eligibility of membership, the
administration of the funds of the retirement system, and for
the transaction of the business of the Board; §805.009, Gov-
ernment Code, which authorizes the Board to adopt rules for
the administration of Chapter 805, Government Code; §823.002,
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Government Code, which authorizes the Board to determine by
rule the amount of service equivalent to a year of service credit;
§823.005, which authorizes the Board to adopt rules for the ac-
ceptance of rollovers; and §825.410, Government Code, which
authorizes the Board to adopt rules to implement the statutory
provisions on installment payments.
Cross-reference to Statute: The proposed amendment affects
the following statutes - Chapter 805, Government Code, which
authorizes transfer of service credit between TRS and the
Employees Retirement System of Texas (ERS); §821.001,
Government Code, providing a denition of "annual compensa-
tion"; §822.001 establishing the membership requirement and
providing for member compensation subject to reporting and
contributions; §823.002, which provides for service creditable in
a year; §823.005, Government Code, authorizing TRS to accept
rollovers and transfers of funds; §823.006, Government Code,
providing for limits on contributions; §823.302, Government
Code, providing for the payment of fees in connection with
the purchase of military service credit; §823.304, Government
Code, which authorizes the purchase of USERRA service credit;
§823.401, providing for the payment of fees in connection with
the purchase of out-of-state service credit and requiring the
payment of actuarial cost for the establishment of out-of-state
service credit; §823.404, requiring the payment of actuarial cost
for the establishment of service credit for work experience by
career or technology teacher; §823.406, requiring the payment
of actuarial cost for the purchase of membership waiting period
service credit; §823.501, providing for fees for the reinstatement
of credit canceled by membership termination; §824.203, which
provides for the calculation of a standard service retirement
annuity using a ve year salary average; §825.403, Government
Code, which provides for collection of member contributions
and for fees on deposits required but not made, including
audit of records used to document deductions required but not
paid; §825.410, Government Code, providing for installment
payments; §825.105, authorizing the Board to adopt actuarial
tables; §825.505, Government Code, which authorizes TRS to
audit employer records; §825.506, providing for the administra-
tion of the retirement plan as a qualied plan under federal tax
law; and Acts 2005, 79th Leg. Ch. 1312 (HB 3169), §§2, 3, &
4 and Acts 2005, 79th Leg., ch. 1359 (SB 1691), §55 and §63,
which repeal of the credit purchase option effective January 1,
2006 but provide that the repeal does not apply if an installment
agreement existed immediately before January 1, 2006; and
Acts 2005, 79th Leg., ch. 1359 (Senate Bill 1691), §58, which
provides for a three year salary average for grandfathered
members.
§25.184. Refund for Nonpayment.
(a) The Teacher Retirement System of Texas (TRS) may re-
fund installment payments already made, but not credited towards ser-
vice if:
(1) an installment payment is not made in full within 60
days after the due date;
(2) two or more consecutive monthly payments have been
made through a check on an account with insufcient funds or a closed
account or through an automatic bank draft for which insufcient funds
were available;
(3) a member noties TRS in writing that he will no longer
make payments pursuant to the installment schedule and requests a re-
fund of amounts previously paid; or
(4) the number of partial payments becomes excessive.
(b) If TRS refunds payments pursuant to this section, the mem-
ber is not permitted to use the installment payment method or the pay-
roll deduction method of payment for the same service for a period of
three years from the date of the refund. If TRS refunds payments pur-
suant to this section to a member who was purchasing additional service
credit under §25.163 of this title (relating to Service Credit Purchase)
and §823.405, Government Code, the termination of the installment
agreement results in the permanent loss of eligibility to purchase this
service credit, whether through installments payments or any other kind
of payment.
(c) If TRS refunds payments to a member pursuant to this sec-
tion and the member later makes payment by lump sum payment or by
the installment method for the same service credit for which the refund
was made, any fees required by law or rule will be calculated using the
new date of payment rather than the date of initial participation in the
installment payment method.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Teacher Retirement System of Texas
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SUBCHAPTER O. ROLLOVER DISTRIBU-
TIONS AND TRANSFERS TO TRS
34 TAC §25.201
Statutory Authority: The amendment is proposed under the fol-
lowing authorities - §825.102, Government Code, which autho-
rizes the Board to adopt rules for eligibility of membership, the
administration of the funds of the retirement system, and for
the transaction of the business of the Board; §805.009, Gov-
ernment Code, which authorizes the Board to adopt rules for
the administration of Chapter 805, Government Code; §823.002,
Government Code, which authorizes the Board to determine by
rule the amount of service equivalent to a year of service credit;
§823.005, which authorizes the Board to adopt rules for the ac-
ceptance of rollovers; and §825.410, Government Code, which
authorizes the Board to adopt rules to implement the statutory
provisions on installment payments.
Cross-reference to Statute: The proposed amendment affects
the following statutes - Chapter 805, Government Code, which
authorizes transfer of service credit between TRS and the
Employees Retirement System of Texas (ERS); §821.001,
Government Code, providing a denition of "annual compensa-
tion"; §822.001 establishing the membership requirement and
providing for member compensation subject to reporting and
contributions; §823.002, which provides for service creditable in
a year; §823.005, Government Code, authorizing TRS to accept
rollovers and transfers of funds; §823.006, Government Code,
providing for limits on contributions; §823.302, Government
Code, providing for the payment of fees in connection with
the purchase of military service credit; §823.304, Government
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Code, which authorizes the purchase of USERRA service credit;
§823.401, providing for the payment of fees in connection with
the purchase of out-of-state service credit and requiring the
payment of actuarial cost for the establishment of out-of-state
service credit; §823.404, requiring the payment of actuarial cost
for the establishment of service credit for work experience by
career or technology teacher; §823.406, requiring the payment
of actuarial cost for the purchase of membership waiting period
service credit; §823.501, providing for fees for the reinstatement
of credit canceled by membership termination; §824.203, which
provides for the calculation of a standard service retirement
annuity using a ve year salary average; §825.403, Government
Code, which provides for collection of member contributions
and for fees on deposits required but not made, including
audit of records used to document deductions required but not
paid; §825.410, Government Code, providing for installment
payments; §825.105, authorizing the Board to adopt actuarial
tables; §825.505, Government Code, which authorizes TRS to
audit employer records; §825.506, providing for the administra-
tion of the retirement plan as a qualied plan under federal tax
law; and Acts 2005, 79th Leg. Ch. 1312 (HB 3169), §§2, 3, &
4 and Acts 2005, 79th Leg., ch. 1359 (SB 1691), §55 and §63,
which repeal of the credit purchase option effective January 1,
2006 but provide that the repeal does not apply if an installment
agreement existed immediately before January 1, 2006; and
Acts 2005, 79th Leg., ch. 1359 (Senate Bill 1691), §58, which
provides for a three year salary average for grandfathered
members.
§25.201. Acceptance of Rollovers and Transfers for Purchase of TRS
Credit.
(a) In addition to funds required to be accepted under Govern-
ment Code §823.005, the Teacher Retirement System of Texas (TRS)
may accept the funds described in subsections (b) and (c) of this sec-
tion, subject to the restrictions of this section.
(b) If permitted under and subject to the provisions of federal
law, TRS may accept an eligible rollover distribution from another el-
igible retirement plan in payment of all or a portion of any deposit a
member is permitted under applicable law to make with the system for
TRS credit.
(1) An "eligible rollover distribution" is any distribution of
all or any portion of the balance to the credit of the member from an
eligible retirement plan. An eligible rollover distribution does not in-
clude the following:
(A) any distribution that is one of a series of substan-
tially equal periodic payments (not less frequently than annually) made
for the life (or life expectancy) of the member or the joint lives (or joint
life expectancies) of the member and the member’s designated bene-
ciary, or for a specied period of ten (10) years or more;
(B) any distribution to the extent such distribution is re-
quired under Internal Revenue Code §401(a)(9);
(C) any distribution which is made upon hardship of the
member; or
(D) the portion of any distribution that is not includible
in gross income, except to the extent permitted under federal tax law.
(2) An "eligible retirement plan" is any program dened in
Internal Revenue Code §§401(a)(31) and 402(c)(8)(B), from which the
member has a right to an eligible rollover distribution, as follows:
(A) an individual retirement account under Internal
Revenue Code §408(a);
(B) an individual retirement annuity under Internal
Revenue Code §408(b) (other than an endowment contract);
(C) a qualied trust;
(D) an annuity plan under Internal Revenue Code
§403(a);
(E) an eligible deferred compensation plan under Inter-
nal Revenue Code §457(b) which is maintained by an eligible employer
under Internal Revenue Code §457(e)(1)(A); and
(F) an annuity contract under Internal Revenue Code
§403(b).
(c) If permitted under and subject to the provisions of federal
law, TRS may accept a direct trustee-to-trustee transfer of funds from
a plan described under §403(b) or 457(b) of the Internal Revenue Code
in payment of all or a portion of any deposit a member is permitted
to make with TRS for permissive service credit (as dened in Internal
Revenue Code §415(n)(3)(A)) in TRS.
(d) In order to authorize the rollover or transfer of funds de-
scribed in this section, a member shall provide or cause to be provided
to TRS information sufcient for TRS to reasonably conclude that the
contribution is a valid rollover or direct trustee-to-trustee transfer as
permitted under federal tax law. If TRS later determines that a con-
tribution was an invalid rollover or direct trustee-to-trustee transfer or
otherwise not permitted under federal tax law, TRS may take any ac-
tion appropriate or required by the Internal Revenue Code or regula-
tions issued thereunder, including return of the invalid contribution to
the member within a reasonable time after the determination and can-
cellation of any credit purchased with the returned amounts.
(e) TRS shall construe and administer this section in a manner
such that the TRS plan will be considered a qualied plan under §401(a)
of the Internal Revenue Code of 1986, (United States Code, Title 26,
§401).
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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SUBCHAPTER P. CALCULATION OF FEES
AND COSTS
34 TAC §25.301, §25.302
(Editor’s Note: In accordance with Government Code, §2002.014,
which permits the omission of material which is "cumbersome, ex-
pensive, or otherwise inexpedient," the gure in 34 TAC §25.302 is
not included in the print version of the Texas Register. The gure is
available in the on-line issue of the November 10, 2006, issue of the
Texas Register.)
Statutory Authority: The amendment and new section are pro-
posed under the following authorities - §825.102, Government
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Code, which authorizes the Board to adopt rules for eligibility of
membership, the administration of the funds of the retirement
system, and for the transaction of the business of the Board;
§805.009, Government Code, which authorizes the Board to
adopt rules for the administration of Chapter 805, Government
Code; §823.002, Government Code, which authorizes the
Board to determine by rule the amount of service equivalent to
a year of service credit; §823.005, which authorizes the Board
to adopt rules for the acceptance of rollovers; and §825.410,
Government Code, which authorizes the Board to adopt rules
to implement the statutory provisions on installment payments.
Cross-reference to Statute: The proposed amendment and new
section affects the following statutes - Chapter 805, Govern-
ment Code, which authorizes transfer of service credit between
TRS and the Employees Retirement System of Texas (ERS);
§821.001, Government Code, providing a denition of "annual
compensation"; §822.001 establishing the membership require-
ment and providing for member compensation subject to report-
ing and contributions; §823.002, which provides for service cred-
itable in a year; §823.005, Government Code, authorizing TRS
to accept rollovers and transfers of funds; §823.006, Govern-
ment Code, providing for limits on contributions; §823.302, Gov-
ernment Code, providing for the payment of fees in connection
with the purchase of military service credit; §823.304, Govern-
ment Code, which authorizes the purchase of USERRA service
credit; §823.401, providing for the payment of fees in connection
with the purchase of out-of-state service credit and requiring the
payment of actuarial cost for the establishment of out-of-state
service credit; §823.404, requiring the payment of actuarial cost
for the establishment of service credit for work experience by
career or technology teacher; §823.406, requiring the payment
of actuarial cost for the purchase of membership waiting pe-
riod service credit; §823.501, providing for fees for the reinstate-
ment of credit canceled by membership termination; §824.203,
which provides for the calculation of a standard service retire-
ment annuity using a ve year salary average; §825.403, Gov-
ernment Code, which provides for collection of member contri-
butions and for fees on deposits required but not made, includ-
ing audit of records used to document deductions required but
not paid; §825.410, Government Code, providing for installment
payments; §825.105, authorizing the Board to adopt actuarial
tables; §825.505, Government Code, which authorizes TRS to
audit employer records; §825.506, providing for the administra-
tion of the retirement plan as a qualied plan under federal tax
law; and Acts 2005, 79th Leg. Ch. 1312 (HB 3169), §§2, 3,
& 4 and Acts 2005, 79th Leg., ch. 1359 (SB 1691), §55 and
§63, which repeal of the credit purchase option effective January
1, 2006 but provide that the repeal does not apply if an install-
ment agreement existed immediately before January 1, 2006;
and Acts 2005, 79th Leg., ch. 1359 (Senate Bill 1691), §58,
which provides for a three year salary average for grandfathered
members.
§25.301. Calculation of Fees.
All calculations of fees for service or compensation credit required
by law shall be made by applying the annual percentage rate for each
whole year from the ending date of the school year containing the date
from which the fee is to be calculated to the beginning date of the school
year in which payment in full is received by the retirement system or
installment payments commence. In this section, "school year" means
September 1 through August 31 [date of payment].
§25.302. Calculation of Actuarial Cost.
(a) When a member is purchasing TRS service credit for which
the law requires that the actuarial cost or actuarial present value be
deposited and for which the method in this section is referenced by
another section of this title, TRS will calculate the cost using the tables
and method described in subsections (b) and (c) of this section.
(b) To calculate the actuarial cost, TRS will use the cost fac-
tors obtained from the Actuarial Cost Tables furnished by the TRS ac-
tuary of record. The number of years of service credit to be purchased
will determine which specic table will be used. Each of the tables
cross-references the member’s age in rows with years of credited ser-
vice (before purchase) in columns. The intersection of the participant’s
age and service is the cost per $1,000 of salary. The cost factor for
a participant with more years of service credit than shown on the ta-
ble is the same as the factor shown for the highest number of years of
service credit on the table for the participant. TRS will calculate the
cost to purchase service credit under this section by dividing the salary
by 1000 and multiplying the resulting quotient by the appropriate cost
factor obtained from the table. The tables set forth the cost, per $1,000
of salary, to purchase from one year to fteen years of service credit.
The number of years of service credit available for purchase is deter-
mined by the laws and rules applicable to the type of service credit to
be purchased. For the purpose of calculating the required amount for a
member who is grandfathered to use a three-year salary average under
§51.12 of this title (relating to Applicability of Certain Laws in Effect
before September 1, 2005), the term "salary" is dened as follows:
(1) For the upper region of the table (where the factors ap-
pear above the line in italics), salary is the greater of current annual
salary or the average of the member’s highest years of compensation,
with either two or three years of compensation used for the average,
depending on whether the member has only two years or has three or
more years of service credit at the time of the calculation; or
(2) For the lower region of the table (where the factors ap-
pear below the line in bold), salary is the average of the member’s
highest three years of compensation. A member’s highest three years
of compensation shall be calculated as if the member were retiring at
the time the service credit is purchased. The lower region of the table
(where the factors appear below the line in bold) reects those age and
service combinations where the purchase of service credit results in im-
mediate eligibility of the member for unreduced retirement benets.
Figure: 34 TAC §25.302(b)(2)
(c) For the purpose of calculation for a member who is not
grandfathered to use a three-year salary average, the term "salary" shall
have the same meaning as in subsection (b) of this section except that
a ve-year salary average shall be used instead of a three-year salary
average. Additionally, the cost shall be 96 percent of the cost as cal-
culated under subsection (b) of this section when a factor in the upper
region of the table is used.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Teacher Retirement System of Texas
Earliest possible date of adoption: December 10, 2006
For further information, please call: (512) 542-6438
CHAPTER 25. MEMBERSHIP CREDIT
31 TexReg 9226 November 10, 2006 Texas Register
As part of the rule review of 34 TAC Chapter 25 relating to mem-
bership credit being conducted pursuant to §2001.039 of the
Government Code and the related rules of the Secretary of State,
the Teacher Retirement System of Texas (TRS or retirement sys-
tem) proposes amendments to §§25.82, 25.161, and 25.164.
The original notice of intention to review Chapter 25 was pub-
lished in the March 31, 2006, issue of the Texas Register (31
TexReg 2884). An expanded notice of intention to review Chap-
ter 25 is published elsewhere in this issue of the Texas Register.
TRS has assessed §§25.82, 25.161, and 25.164 and determined
the reasons for initially adopting the sections continue to exist,
with the proposed changes described in this notice. Explanation
of the proposals is set out below.
Subchapter G, Purchase of Credit for Out-of-State Service.
Section 25.82 concerns the cost of purchasing out-of-state ser-
vice. This rule provides the methods of calculating costs for the
purchase of out-of-state service. One method is the actuarial
cost method, which is described in detail in the rule, with at-
tached actuarial tables showing the cost factors. TRS proposes
amendments to delete all provisions generically describing the
calculation of actuarial cost, which also appear in the work ex-
perience service credit rule §25.161 and the membership wait-
ing period service credit rule §25.164, as well as in the tables
attached as graphics in these rules. TRS proposes that the cost
description and tables be moved to a new rule §25.302, relating
to Calculation of Actuarial Cost, in Subchapter P, relating to Cal-
culation of Fees. That new rule will apply to the purchase of any
of these three types of service credit (i.e., credit for out-of-state,
work experience, or membership waiting period service). This
change would consolidate tables for each of the types of service
credit, since the factors are the same. No substantive change
would result from this re-organization. TRS also proposes to
clarify the cost method applicable to out-of-state service begin-
ning before January 1, 2006 for the 2005-2006 school year. Fi-
nally, TRS proposes that any member deposits made during a
year for which out-of-state service credit is sought to be pur-
chased will not be credited to the cost.
Subchapter L, Other Special Credit Service.
Section 25.161 concerns work experience service credit. The
rule describes the purchase of up to two years of work experi-
ence service credit by eligible members. The service may be
purchased for the actuarial cost. TRS proposes amendments
similar to those proposed for §25.82, relating to out-of-state ser-
vice credit cost, to consolidate the description of actuarial cost
and the tables into one proposed new rule, §25.302. TRS also
proposes to clarify that any member deposits made during a year
for which work experience service credit is sought to be pur-
chased will not be credited to the cost.
Section 25.164 concerns credit for service during a school year
with a membership waiting period. The rule describes the eli-
gibility for, and cost of, purchasing membership waiting period
service credit, if a member was affected by the waiting period in
effect during the September 1, 2003 through August 31, 2005
time period. TRS proposes amendments similar to those pro-
posed for §25.82, relating to out-of-state service credit cost, to
consolidate the description of actuarial cost and the tables into
one proposed new rule, §25.302. TRS also proposes to clarify
that any member deposits made during a year for which mem-
bership waiting period service credit is sought to be purchased
will not be credited to the cost.
Tony C. Galaviz, TRS Chief Financial Ofcer, has determined
that for the rst ve-year period the proposed sections are in ef-
fect there will be no scal implications for state or local govern-
ment as a result of enforcing or administering the amended sec-
tions. There will not be an effect on small or micro-businesses.
For each year of the rst ve years that the proposed sections
would be in effect, Mr. Galaviz and Ronnie Jung, TRS Execu-
tive Director, have determined that the public benet anticipated
as a result of enforcing each section will be to update the rules
to reect recent changes in law or provide guidance on imple-
mentation of such changes, to clarify provisions or to expressly
describe processes or standards in use, and to reorganize the
provisions for ease of reference. There may be anticipated eco-
nomic cost to persons who are required to comply with the pro-
posed sections; specically, because regular member contribu-
tions on current compensation will not be credited to the cost of
service credit purchased for the same year, the cost of the ser-
vice credit therefore would be more than if any such deposits
were credited to the purchase cost. TRS cannot more precisely
estimate the anticipated cost because there is no way to esti-
mate how many members with deposits in a given year will pur-
chase service credit as permitted by these sections in the future,
and the dollar amount of such deposits will vary according to
salary (i.e., deposits are 6.4% of creditable compensation) and
the number of months for which deposits are made.
Comments may be submitted in writing to Ronnie Jung, Execu-
tive Director, 1000 Red River, Austin, Texas 78701. To be fully
considered, written comments must be received by TRS within
30 days of the publication of this notice of proposed rulemaking.
SUBCHAPTER G. PURCHASE OF CREDIT
FOR OUT-OF-STATE SERVICE
34 TAC §25.82
Statutory Authority: The amendment is proposed under
§825.102, Government Code, which authorizes the Board to
adopt rules for eligibility for membership and for the administra-
tion of the funds of the retirement system.
Cross-reference to statute: The proposed amendment affects
the following sections of the Government Code - §823.401,
which authorizes purchase of out-of-state service credit;
§823.404, which authorizes purchase of service credit for work
experience by career or technology teacher; and §823.406,
which authorizes purchase of membership waiting period ser-
vice credit.
§25.82. Cost.
(a) For a person who was a member of TRS on December 31,
2005, and whose out-of-state service was performed before January 1,
2006, including service in the 2005-2006 school year that began be-
fore January 1, 2006, but continued after that date, the cost of estab-
lishing out-of-state service credit is 12% per year of the full annual
salary rate for the rst year of service in Texas which is both after the
out-of-state service and after September 1, 1956. Annual salary is lim-
ited to $8,400 for years prior to September 1, 1969, and $25,000 for
years after September 1969 but before September 1, 1979. For years
starting on or after September 1, 1979, TRS will apply any relevant
creditable compensation limitations to determine the full salary rate.
Cost will not be based on years granted for substitute service. In ad-
dition a crediting fee of 8.0% compounded annually of the amount of
deposits due and paid shall be charged from the end of the school year
in which the member was rst eligible to purchase credit for such ser-
vice until payment for the credit is received.
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(b) For a person who does not meet the eligibility requirements
of subsection (a) of this section, the cost of establishing out-of-state
service credit is the actuarial cost, as determined by TRS, of the addi-
tional standard annuity retirement benets that would be attributable to
the out-of-state service credit purchased under this section.
(c) To calculate the actuarial cost, TRS will use the cost fac-
tors and method described in §25.302 of this title (relating to Calcu-
lation of Actuarial Cost). [for a member who is grandfathered to use
a three-year salary average under §51.12 of this title (relating to Ap-
plicability of Certain Laws in Effect before September 1, 2005), TRS
will use the cost factors from the Out-of-State Service Credit Tables
furnished by the TRS actuary of record. Each of the tables cross-ref-
erences the member’s age in rows and the member’s years of credited
service before purchase in columns. The intersection of the member’s
age and service credit is the cost per $1,000 of salary. When a mem-
ber’s service credit exceeds the last column for years of service credit
on the tables, the applicable cost factor is found at the intersection of
the member’s age and the last column for years of service credit. TRS
will calculate the cost to purchase service credit under this section by
dividing the salary by 1000 and multiplying the resulting quotient by
the appropriate cost factor obtained from the tables. The tables set forth
the cost, per $1,000 of salary, to purchase from one year to fteen years
of out-of-state service credit.]
[(d) For the purpose of the actuarial cost calculation for a
member who is grandfathered to use a three-year salary average under
§51.12 of this title, the term "salary" is dened as follows:]
[(1) For the upper region of each table (where the factors
appear above the line in italics), salary is the greater of current annual
salary or the average of the member’s highest three years of compen-
sation; and]
[(2) For the lower region of each table (where the factors
appear below the line in bold), salary is the average of the member’s
highest three years of compensation. A member’s highest three years
of compensation shall be calculated as if the member were retiring at
the time service credit is purchased. The lower region of each table
(where factors appear below the line in bold) reects those age and
service combinations where the purchase of service credit results in the
immediate eligibility of the member for unreduced retirement benets.]
[Figure: 34 TAC §25.82(d)(2)]
[(e) For the purpose of the calculation for a member who is
not grandfathered to use a three-year salary average, the term "salary"
shall have the same meaning as in subsection (d) of this section except
that a ve-year salary average shall be used instead of a three-year
salary average. Additionally, the cost shall be 96 percent of the cost
as calculated under subsection (c) of this section when a factor in the
upper region of a table is used.]
(d) [(f)]The purchase cost described in this section assumes a
lump-sum deposit will be made. If deposits are made under an install-
ment agreement, a non-refundable installment fee of 9% applies.
(e) No credit will be applied to the cost of a year of out-of-state
service credit for any TRS contributions made in the same school year.
(f) [(g)] Payments for out-of-state service credit shall be paid
in a manner consistent with any applicable limitations of 26 U.S.C.
§415, including any applicable limitations on payments as a percent-
age of compensation of the participant from the employer for the school
year in which the payments are sought to be made[, pursuant to Inter-
nal Revenue Code §415]. A member, or a beneciary of a member if
service credit is sought to be established after the death of the member,
may not be permitted to purchase TRS service credit under this section
if payments exceed the applicable limitations on contributions.
(g) [(h)] The date of rst eligibility to purchase credit for any
year of out-of-state service shall be the latest of the following dates:
(1) the date the member received 5 years’ credit for service
in the public schools of Texas;
(2) the date state law made the out-of-state service avail-
able for TRS service credit;
(3) the date in which the member qualied to deposit pay-
ment for each year of out-of-state service under the one for two rule in
effect until March 20, 1975;
(4) the date the member completed one year of creditable
service in the public schools of Texas after relevant out-of-state service.
(h) [(i)] No deposits for out-of-state service credit may be
made before the member accumulates 5 years of credit for service in
the public schools of Texas.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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SUBCHAPTER L. OTHER SPECIAL CREDIT
SERVICE
34 TAC §25.161, §25.164
Statutory Authority: The amendments are proposed under
§825.102, Government Code, which authorizes the Board to
adopt rules for eligibility for membership and for the administra-
tion of the funds of the retirement system.
Cross-reference to statute: The proposed amendments affect
the following sections of the Government Code - §823.401,
which authorizes purchase of out-of-state service credit;
§823.404, which authorizes purchase of service credit for work
experience by career or technology teacher; and §823.406,
which authorizes purchase of membership waiting period ser-
vice credit.
§25.161. Work Experience Service Credit.
(a) An eligible member may purchase one or two years of
equivalent membership service credit in the Teacher Retirement
System of Texas ("TRS") for eligible work experience in accordance
with Government Code, §823.404 and subject to the approval of TRS
and to any plan qualication requirements, including contribution
limitations [permissive service credit purchase restrictions] under
Government Code, §823.006 or [and/or] the Internal Revenue Code
of 1986, as amended from time to time. For the purpose of limita-
tions on contributions under the Internal Revenue Code, the service
credit authorized under Government Code, §823.404 is non-qualied
permissive service credit. A member is eligible to establish up to
two years of equivalent membership service credit for eligible work
experience if, at the time of the purchase, the member has at least ve
years of membership service credit in TRS.
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(b) Equivalent membership service credit for eligible work ex-
perience may be established by depositing with TRS the amounts de-
scribed in subsection (c) of this section and by submitting certication,
in the form and manner prescribed by TRS, that the member is entitled
to salary step credit under Education Code, §21.403(b) and is eligible
to purchase the service credit.
(c) For each year of equivalent membership service credit de-
scribed in this section and approved by TRS, the eligible member must
deposit the actuarial present value, at the time of deposit, of the addi-
tional standard retirement annuity benets that would be attributable
to the work experience service credit to be purchased under this sec-
tion. Upon receipt by TRS of the required amount, the member will be
credited with the additional year(s) of service credit purchased up to
the maximum years of service credit allowed under Government Code,
§823.404.
(d) To calculate these amounts, TRS will use the cost factors
and method described in §25.302 of this title (relating to Calculation
of Actuarial Cost). [obtained from the two Service Purchase Tables
furnished by the TRS actuary of record. Each of the tables cross-refer-
ences the member’s age in rows with years of credited service (before
purchase) in columns. The intersection of the participant’s age and ser-
vice is the cost per $1,000 of salary. When a member’s service credit
exceeds the last column for years of service credit on the tables, the
applicable cost factor is found at the intersection of the member’s age
and the last column for years of service. TRS will calculate the cost
to purchase service under this section by dividing the salary by 1000
and multiplying the resulting quotient by the appropriate cost factor ob-
tained from the tables. Table 1 sets forth the cost, per $1,000 of salary,
to purchase one year of service. Table 2 sets forth the cost, per $1,000
of salary, to purchase two years of service. For purposes of this cal-
culation for a member who is grandfathered to use a three-year salary
average under § 51.12 of this title (relating to Applicability of Certain
Laws in Effect before September 1, 2005), the term "salary" is dened
as follows:]
[(1) For the upper region of each table (where the factors
appear above the line in italics), salary is the greater of current annual
salary or the average of the member’s highest three years of compen-
sation; and]
[(2) For the lower region of each table (where the factors
appear below the line in bold), salary is the average of the member’s
highest three years of compensation. A member’s highest three years
of compensation shall be calculated as if the member were retiring at
the time the service credit is purchased. The lower region of each table
(where factors appear below the line in bold) reects those age and
service combinations where the purchase of service credit results in the
immediate eligibility of the member for unreduced retirement benets.]
[Figure: 34 TAC §25.161(d)(2)]
[Figure: 34 TAC §25.161(d)(2)]
[(e) For the purpose of the calculation for a member who is
not grandfathered to use a three-year salary average, the term "salary"
shall have the same meaning as in subsection (d) of this section except
that a ve-year salary average shall be used instead of a three-year
salary average. Additionally, the cost shall be 96 percent of the cost
as calculated under subsection (d) of this section when a factor in the
upper region of a table is used.]
(e) No credit will be applied to the cost of a year of work ex-
perience service credit for any TRS contributions made in the same
school year.
(f) The purchase cost described in subsection (d) of this sec-
tion assumes a lump-sum deposit will be made. If deposits are made
under an installment agreement, a non-refundable installment fee of
9% applies.
(g) Service credit purchased under this section may be used to
determine eligibility for the Texas Public School Retired Employees
Group Insurance Program (TRS-Care) to the extent permitted under
Insurance Code, Chapter 1575.
(h) Payments for the purchase of TRS service credit for eli-
gible work experience shall be paid in a manner consistent with any
applicable limitations of 26 United States Code §415, including any
applicable limitations on payments as a percentage of compensation
of the participant from the employer for the school year in which the
payments are sought to be made[, pursuant to Internal Revenue Code
§415]. A member, or a beneciary of a member if service is sought to
be established after the death of the member, may not be permitted to
purchase TRS service credit for some or all years of work experience
if payments exceed applicable limitations on contributions.
§25.164. Credit for Service During School Year With Membership
Waiting Period.
(a) A member of the Teacher Retirement System of Texas
(TRS) who was subject to a membership waiting period during a pe-
riod of employment that was between September 1, 2003, and August
31, 2005, pursuant to Government Code §822.001, as amended by
Ch. 201, 78th Leg., R.S. 2003, may purchase one year of equivalent
membership service credit in TRS in accordance with Government
Code §823.406 and this section.
(b) A member is eligible to purchase one year of service credit
under this section if the following requirements are met:
(1) the individual served at least 4 1/2 months in an eligible
position during the school year in which the waiting period ended or, in
the alternative, the individual served a full semester of more than four
calendar months in an eligible position during the school year in which
the waiting period ended or the individual entered into an employment
contract or oral or written work agreement for a period which would
qualify the individual for a year of service credit but who actually ren-
ders only 90 working days of service, and
(2) any portion of that service was performed during the
membership waiting period, and
(3) the individual did not serve a sufcient length of time
during the school year after becoming eligible for TRS membership to
earn a year of membership service credit in the retirement system.
(c) A member may not purchase service credit under this sec-
tion until after the end of the school year in which the waiting period
ended. If requested by TRS, in order to purchase service credit under
this section, a member shall provide verication of service and salary
during the school year in which the waiting period service was per-
formed. The verication must be in a form that TRS nds acceptable
to determine that the member meets the requirements of this section.
(d) Equivalent membership service credit may be established
under this section by depositing with TRS the amount described in this
subsection. To establish service credit for the year, the eligible member
must deposit the actuarial present value, at the time of deposit, of the
additional standard retirement annuity benets that would be attribut-
able to the service credit to be purchased under this section.
(e) Upon receipt by TRS of the required amount, the member
will be credited with the year of service credit. A member may not
receive more than one year of service credit for the service performed
in a school year.
(f) To calculate the amount required by this section, TRS will
use the cost factors and method described in §25.302 of this title (re-
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lating to Calculation of Actuarial Cost). [indicated on the "Waiting
Period Service Credit Purchase Table" furnished by the TRS actuary
of record. The table cross-references the member’s age in rows with
years of credited service (before purchase) in columns. The intersec-
tion of the participant’s age and service is the cost per $1,000 of salary.
The cost factor for a participant with more years of service credit than
shown on the table is the same as the factor shown for the highest num-
ber of years of service credit on the table for the participant. TRS will
calculate the cost to purchase service credit under this section by di-
viding the salary by 1000 and multiplying the resulting quotient by
the appropriate cost factor obtained from the table. The table sets the
cost, per $1,000 of salary, to purchase one year of service credit. For
the purpose of calculating the required amount for a member who is
grandfathered to use a three-year salary average under §51.12 of this
title (relating to Applicability of Certain Laws in Effect before Septem-
ber 1, 2005), the term "salary" is dened as follows:]
[(1) For the upper region of the table (where the factors
appear above the line in italics), salary is the greater of current annual
salary or the average of the member’s highest years of compensation,
with either two or three years of compensation used for the average,
depending on whether the member has only two years or has three or
more years of service credit at the time of the calculation; or]
[(2) For the lower region of the table (where the factors
appear below the line in bold), salary is the average of the member’s
highest three years of compensation. A member’s highest three years
of compensation shall be calculated as if the member were retiring at
the time the service credit is purchased. The lower region of the table
(where the factors appear below the line in bold) reects those age and
service combinations where the purchase of service credit results in
immediate eligibility of the member for unreduced retirement benets.]
[Figure: 34 TAC §25.164(f)(2)]
[(g) For the purpose of calculation for a member who is not
grandfathered to use a three-year salary average, the term "salary" shall
have the same meaning as in subsection (f) of this section except that
a ve-year salary average shall be used instead of a three-year salary
average. Additionally, the cost shall be 96 percent of the cost as cal-
culated under subsection (f) of this section when a factor in the upper
region of the table is used.]
(g) No credit will be applied to the cost of a year of member-
ship waiting period service credit for any TRS contributions made in
the same school year.
(h) The purchase cost described in subsection (f) of this section
is based on a lump-sum deposit. If deposits are made by installment
payments, the purchase cost will be adjusted to reect a non-refundable
installment fee of 9%.
(i) Service credit purchased under this section may be used to
determine eligibility for Texas Public School Retired Employees Group
Health Insurance (TRS-Care) to the extent permitted under Insurance
Code, Chapter 1575.
(j) Payments for TRS service credit purchased under this sec-
tion shall be paid in a manner consistent with any applicable limitations
of United States Code, Title 26, §415, including any applicable limita-
tions on payments as a percentage of compensation of the participant
from the employer for the school year in which the payments are sought
to be made[, pursuant to Internal Revenue Code §415]. A member, or
a beneciary of a member, if service credit is sought to be established
after the death of the member, may not be permitted to purchase TRS
service credit under this section if payments exceed applicable limita-
tions on contributions.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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CHAPTER 27 TERMINATION OF
MEMBERSHIP AND REFUNDS
34 TAC §§27.2, 27.3, 27.6, 27.8
As part of the rule review being conducted pursuant to
§2001.039 of the Government Code and the related rules
of the Secretary of State, the Teacher Retirement System of
Texas (TRS or retirement system) proposes amendments to 34
TAC §§27.2, 27.3, 27.6, and 27.8 of 34 TAC Chapter 27 relating
to termination of membership and refunds. The original notice
of intention to review Chapter 27 was published in the March
31, 2006, issue of the Texas Register (31 TexReg 2884). An
expanded notice of intention to review Chapter 27 is published
elsewhere in this issue of the Texas Register. As part of the rule
review, TRS has assessed §§27.2, 27.3, 27.6, and 27.8 and
determined the reasons for initially adopting them continue to
exist, with the proposed changes described in this notice.
Section 27.2 concerns the withdrawal of member contributions
by a person in a position not eligible for TRS membership. This
rule addresses the eligibility of a member to terminate member-
ship when still employed by a Texas public education employer,
though not in a position eligible for membership. Because of plan
qualication requirements prohibiting in-service distributions of
retirement funds, TRS proposes to clarify this rule to provide that
a refund would not be available to such a member. However, a
person who is serving as a substitute but who is not employed
in any other capacity in Texas public education may terminate
TRS membership while serving as a substitute, for such service
is performed in the place of another employee and usually is a
day to day arrangement, with no guarantee of service continuing
into the next day.
Section 27.3 concerns a false afdavit regarding termination of
employment and ineligible refunds. This rule addresses ineli-
gible refunds made when a person is still employed or when a
person has a contract to be employed. The person is required
to re-pay the funds to TRS. TRS proposes an amendment to ex-
pressly state that, if the payment is not returned by the end of
the plan year in which the withdrawal occurred, a reinstatement
fee will be applied, as with other reinstatements.
Section 27.6 concerns the reinstatement of an account. This
rule addresses the eligibility requirements to reinstate service
credit that was cancelled by a termination of membership. TRS
proposes a clarifying provision to address what withdrawn ac-
counts must be reinstated, if multiple accounts were withdrawn.
Specically, any account that represents less than the amount
of service required for a year of membership service credit must
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be reinstated if, when combined with other canceled service or
with other eligible membership service or equivalent member-
ship service performed in the same year, such combined service
is sufcient to constitute a creditable year of service.
Section 27.8 concerns reinstatement of membership and service
credit by ORP participants. This rule addresses when a person
who elected to participate in ORP in lieu of TRS would be eligible
to reinstate TRS service credit. TRS proposes amendments to
streamline wording and delete an obsolete rule subsection ref-
erence but make no substantive changes.
As indicated in the expanded notice of intention to review TRS’s
rules published elsewhere in this issue of the Texas Register,
TRS has determined that the reasons for adopting 34 TAC §27.4
(relating to refunds), §27.5 (relating to termination of right to ben-
ets), and §27.10 (relating to forfeitures not increasing benets)
continue to exist and proposes to readopt those rules without
changes.
Tony C. Galaviz, TRS Chief Financial Ofcer, has determined
that for the rst ve-year period the proposed sections are in ef-
fect there will be no scal implications for state or local govern-
ment as a result of enforcing or administering the amended sec-
tions. There will not be an effect on small or micro-businesses.
For each year of the rst ve years that the proposed amended
rules would be in effect, Mr. Galaviz and Ronnie Jung, TRS Ex-
ecutive Director, have determined that the public benet antici-
pated as a result of enforcing each section will be to delete obso-
lete language and references in the rules and to clarify provisions
related to the refund of contributions, re-payment of an ineligible
refund, and reinstatement of a withdrawn account. There is no
anticipated economic cost to persons who are required to com-
ply with the proposed sections.
Comments may be submitted in writing to Ronnie Jung, Execu-
tive Director, 1000 Red River, Austin, Texas 78701. To be fully
considered, written comments must be received by TRS within
30 days of the publication of this notice of proposed rulemaking.
Statutory Authority: The amendments are proposed under the
following authority - §825.102, Government Code, which autho-
rizes the Board to adopt rules for eligibility for membership, the
administration of the funds of the retirement system, and for the
transaction of the business of the Board.
Cross-reference to Statute: The proposed amendments affect
the following statutes - Chapter 822, Subchapter A, Govern-
ment Code, which provides for required and optional TRS
membership; exceptions to required membership; termination
of membership and its effect; withdrawal of contributions;
and resumption of terminated membership; and Chapter 830,
Government Code, which establishes the Optional Retirement
Program (ORP) as an alternative to participation in TRS for
eligible employees.
§27.2. Eligibility for Withdrawal of Member Contributions [With-
drawal by a Person in a Position Not Eligible for TRS Membership].
(a) Member contributions, including contributions picked-up
by the employer pursuant to Government Code §825.409 and contri-
butions for the purchase or re-instatement of service credit, may not be
withdrawn prior to the time the member terminates employment in all
positions with a TRS-covered employer, except as otherwise provided
by this section.
(b) A member who is serving as a substitute as described un-
der §25.4 of this title (relating to Substitutes) and who is not employed
in any other capacity with the same or another TRS-covered employer
may withdraw member contributions. [A member who is employed by
an employer included in the Teacher Retirement System of Texas in
a position which is not eligible for membership may terminate his or
her membership and withdraw his or her deposits, other than any de-
posits picked up by the employer pursuant to the Texas Government
Code, §825.409. However, a member who continues to be eligible
for membership by virtue of previous employment during the school
year, including a member described in §25.6 of this title (relating to
Part-time or Temporary Employment), must continue to make any ap-
plicable contributions during the remainder of the school year and may
not withdraw his or her deposits until the member terminates all em-
ployment for a TRS-covered employer in the school year.]
(c) Except as provided in subsection (b) of this section, a mem-
ber employed by a TRS-covered employer may not terminate TRS
membership and may not withdraw member contributions, including
when the employment is ineligible for TRS membership.
(d) [(c)] Any withdrawal must be a complete withdrawal. No
partial withdrawals are allowed.
§27.3. False Afdavit and Ineligible Refunds.
A member who makes afdavit that he or she has permanently termi-
nated employment with any TRS-covered employer but who is so em-
ployed or who contracts for such employment before TRS mails the
refund shall not be entitled to the refund. If the refund is made be-
cause the retirement system is not aware of the continued employment,
necessary steps will be taken to secure the redeposit of the withdrawn
account. No benets will be paid until this withdrawn account is re-
turned to the retirement system. If an ineligible refund is not returned
before August 31 of the plan year in which the withdrawal occurred,
a reinstatement fee as described in §27.6 of this title relating to (Rein-
statement of an Account) shall apply.
§27.6. Reinstatement of an Account.
Any member who has withdrawn an account resulting in the cancella-
tion of service credit may reinstate this account and receive credit for
the canceled service by meeting the following requirements:
(1) resume membership service in the retirement system or
establish eligibility under Government Code, Chapter 803 or 805;
(2) redeposit the amount withdrawn for the years during
which the membership was terminated;
(3) pay a reinstatement fee of 6.0% compounded annually
in whole year increments from August 31st of the plan year in which
the withdrawal occurred to the date of redeposit;
(4) reinstate all withdrawn accounts which resulted in the
cancellation of service credit. A withdrawn account representing less
than a creditable year of service must be reinstated only when it is nec-
essary to combine the canceled service in the account with all other
canceled service or with other eligible membership service or equiv-
alent membership service performed in the same year to constitute a
creditable year of service.
§27.8. Reinstatement of Membership and Service Credit by ORP Par-
ticipants,
(a) A [Any] person who was participating in the Optional Re-
tirement Program (ORP) on September 1, 1979, was eligible to elect to
become a member of the Teacher Retirement System of Texas (TRS)
between September 1, 1979, and September 1, 1980. Any such[, inclu-
sive, by ling a written application in a form prescribed by the retire-
ment system. The form shall be submitted to the employer who shall
transmit it to the retirement system. The] election was [shall be] effec-
tive on the rst day of the month following the month in which it was
[the change is] received by the employer.
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(b) ORP participants who elected [elect] to return to TRS
membership [in the retirement system] between September 1, 1979,
and September 1, 1980, under subsection (a) of this section, are eligible
to reinstate all previously held TRS credit, except student employ-
ment credit, under the provisions of this section only. Reinstatement
may occur at any time after resumption of membership in TRS [the
retirement system]. All eligible credit must be reinstated at one time.
If the member’s account was withdrawn, the member must pay the
accumulated contributions plus a reinstatement fee of 10% per year of
the amount due compounded annually from the date of withdrawal to
the date of repayment. Reinstatement fees will be credited to the state
contribution account. Credit will be reinstated upon application by the
member on a form prescribed by TRS [the retirement system] and the
deposit of all required payments. No credit may be established for
service in public education while an ORP participant.
(c) Former ORP participants who return or have returned to
TRS membership in the retirement system other than by an election
under this section must make reinstatement under §27.6 of this title
(relating to Reinstatement of an Account) [or §27.7 of this title (relating
to Retired Members), if applicable].
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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CHAPTER 29. BENEFITS
As part of the rule review of 34 TAC Chapter 29 relating to
benets being conducted pursuant to §2001.039 of the Gov-
ernment Code and the related rules of the Secretary of State,
the Teacher Retirement System of Texas (TRS or retirement
system) proposes amendments to §§29.15, 29.26, 29.34, 29.50
- 29.52, 29.55, 29.61, and 29.70. TRS also proposes the repeal
of §29.53 as a result of the rule review. The original notice
of intention to review Chapter 29 was published in the March
31, 2006, issue of the Texas Register (31 TexReg 2884). An
expanded notice of intention to review Chapter 29 is published
elsewhere in this issue of the Texas Register. TRS has as-
sessed the rules with proposed amendments and determined
the reasons for initially adopting them continue to exist, with
the proposed changes described in this notice. Explanations
of the proposals are set out below by subchapter of Chapter
29. Subchapters without proposed changes in them are not
included.
Subchapter A, Retirement: This subchapter contains seventeen
rules describing processes and benets for retiring or retired par-
ticipants and their beneciaries. Changes are proposed for two
rules in the subchapter, §29.15 and §29.26.
Section 29.15 concerns termination of employment. TRS pro-
poses amendments to this rule to expressly state that a contract
or work agreement for post-retirement employment that does not
qualify for one of the exceptions in Section 824.602, Government
Code, cannot be negotiated until after the required break in ser-
vice following retirement, or the person’s retirement would be
revoked. This amendment expressly describes how the statu-
tory provisions are administered. Section 29.26 concerns dis-
continuance of disability benets. TRS proposes amendments
to this rule to clarify the meaning of "restored to active service" for
the purpose of discontinuing disability retirement benets. The
amendments also expressly describe the effect on service credit
and accumulated contributions when a person returns to active
service after disability retirement benets are discontinued.
Subchapter B, Death Before Retirement: This subchapter con-
tains two rules addressing the administration of active member
death benets. Changes are proposed for one rule in the sub-
chapter - §29.34.
Section 29.34 concerns limitations. TRS proposes amendments
to this rule to change the name of the section to "Events Affect-
ing Payment" to distinguish it from the limitations relating to fed-
eral tax code requirements described primarily in Subchapter D
of this chapter. TRS also proposes amendments to this rule to
clarify how the 60 day period for selection of a death benet pay-
ment plan will be determined and to provide greater exibility in
changing a selection.
Subchapter D, Plan Limitations: This subchapter contains ve
rules addressing federal tax law limitations for governmental
dened benet plans such as the TRS retirement plan. TRS
proposes amendments to four of the rules in the subchapter-
§§29.50 - 29.52, and 29.55 - as well as the repeal of §29.53.
Section 29.50 concerns denitions. The amendments proposed
for this rule would bring the language of the rule into conformity
with the federal tax code and regulations, including deleting pro-
visions no longer applicable and clarifying how member contribu-
tions that are "picked up" by employers are treated for purposes
of the applicable tax limitations.
Section 29.51 concerns plan limitations on retirement benets.
This rule provides information about the applicability of the fed-
eral law limit on benets payable for a plan year. TRS proposes
amendments to delete provisions no longer applicable to a gov-
ernmental plan.
Section 29.52 concerns adjustment to annual benet limit. This
rule addresses the considerations that affect the calculation of
the federal law limit on benets payable for a plan year. TRS pro-
poses amendments to delete obsolete language corresponding
to the amendments proposed to §25.51.
Section 29.53 concerns limitation for participants in dened con-
tribution plans. This rule incorporates former federal tax code
provisions imposing limits on members who participate in both a
dened benet and a dened contribution plan. The limit is no
longer applicable; therefore, TRS proposes repeal of the rule.
Section 29.55 concerns limitation on contributions. This rule ad-
dresses the federal tax law limit on contributions made to TRS
for the purchase of service credit. TRS proposes an amendment
to expressly state that the limits are applied on a plan year basis
(September 1 through August 31).
Subchapter E, Deferred Retirement Option Plan: This subchap-
ter contains three rules implementing the deferred retirement op-
tion plan ("DROP"). TRS proposes amendments to one of the
rules in the subchapter - §29.61.
Section 29.61 concerns distribution of a DROP account. TRS
proposes to amend the section to clarify the distribution of any
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remaining DROP amounts after the death of the participant by
clarifying which beneciary would be entitled to the distribution.
Subchapter F, Partial Lump Sum Option: This subchapter
contains three rules implementing the partial lump sum option
("PLSO"). TRS proposes amendments to one of the rules in the
subchapter - §29.70.
Section 29.70 concerns distribution of a PLSO payment. TRS
proposes to amend the section to clarify the distribution of any
remaining PLSO amounts after the death of the participant by
clarifying which beneciary would be entitle to distribution.
As indicated in the expanded notice of intention to review TRS’s
rules published elsewhere in this issue of the Texas Register,
the sections of 34 TAC Chapter 29 not mentioned above are
proposed for readoption without changes because, having as-
sessed those rules, TRS has determined that the reasons for
adopting them continue to exist.
Tony C. Galaviz, TRS Chief Financial Ofcer, has determined
that for the rst ve-year period the proposed sections are in
effect there will be no scal implications for state or local gov-
ernment as a result of enforcing or administering the sections.
There will not be an effect on small or micro-businesses.
For each year of the rst ve years that the proposed sections
would be in effect, Mr. Galaviz and Ronnie Jung, TRS Executive
Director, have determined that the public benet anticipated as
a result of enforcing each section will be to update the rules to
reect changes in law or to clarify implementation of changes.
There is no anticipated economic cost to persons who are re-
quired to comply with the proposed sections, or, to the extent
any economic cost accompanies compliance with the proposed
sections, the cost is the result of applicable statutory provisions.
Comments may be submitted in writing to Ronnie Jung, Execu-
tive Director, 1000 Red River, Austin, Texas 78701. To be fully
considered, written comments must be received by TRS within
30 days of the publication of this notice of proposed rulemaking.
SUBCHAPTER A. RETIREMENT
34 TAC §29.15, §29.26
Statutory Authority: The amendments are proposed under the
following authorities - §825.102, Government Code, which au-
thorizes the Board to adopt rules for eligibility of membership, the
administration of the funds of the retirement system, and for the
transaction of the business of the Board; and §825.506, Govern-
ment Code, which authorizes the Board to adopt rules that mod-
ify the plan to the extent necessary for the retirement system to
be a qualied plan and which require the board to adopt rules
to ensure that benets paid to a retiree, or to a beneciary of a
member or retiree, do not exceed the limits provided by Section
415 of the Internal Revenue Code of 1986 (26 U.S.C. Section
415).
Cross-reference to Statute: The proposed amendments af-
fect the following statutes - §821.001, Government Code,
providing a denition of "annual compensation"; §822.001,
Government Code, establishing the membership requirement
and providing for member compensation subject to reporting
and contributions; §822.201, Government Code, providing for
member compensation subject to reporting and contributions;
Subchapter D, Establishment of Military Service, of Ch. 823,
Government Code, providing for the purchase of military service
credit; Subchapter E, Establishment of Equivalent Membership
Service, of Ch. 823, Government Code, providing for the pur-
chase of service credit for out-of-state service, developmental
leave, unused state personal or sick leave, work experience
by a career or technology teacher, and membership waiting
period service; §823.006, Government Code, providing for
limits on contributions; §824.203, Government Code, providing
for the calculation of the standard service retirement annuity;
§824.2045, Government Code, providing for a partial lump sum
option ("PLSO"); Subchapter I, Deferred Retirement Option
Plan, of Ch. 824, Government Code, providing for participation
in DROP; §825.403, providing for the collection of member
contributions, including deductions previously required but not
paid; §825.409, Government Code, providing for employer
pick-up of member contributions; §825.506, Government Code,
providing for the administration of the retirement plan as a
qualied plan under federal tax law; and §825.517, Government
Code, providing for an excess benet arrangement.
§29.15. Termination of Employment.
(a) Employment in any position by a TRS-covered employer,
regardless of compensation, during the rst month following that per-
son’s effective date of retirement or during the rst two months follow-
ing a person’s effective date of retirement if the retirement was estab-
lished by using Government Code §824.002(d), revokes the retirement
and requires a return of any benets received under retirement.
(b) A member who is eligible for normal age retirement and
who has a contract or agreement for future employment, which does
not qualify for one of the exceptions in Government Code §824.602,
has not ended all employment with a TRS covered employer, and may
not retire and receive any benets. Contracts or work agreements for
employment that do not qualify for one of the exceptions in that section
must be negotiated after the break in service required in Government
Code §824.005.
(c) A member who is eligible for early age retirement may not
have a contract or promise of future employment with any TRS covered
employer until after the required break in service referenced in subsec-
tion (a) of this section. A person who enters into such an agreement
has not ended all employment with a TRS covered employer and may
not retire and receive any benets.
§29.26. Discontinuance of Disability Benets.
(a) A disability retiree who is restored to active service [or who
refuses to submit to a required medical examination for more than one
year] shall immediately have benets discontinued and the retiree shall
again become a member of the retirement system. TRS [The Teacher
Retirement System of Texas] shall notify the member in writing when
benets are discontinued.
(b) A disability retiree is restored to active service in one of
the following ways:
(1) by certication of the medical board as provided in
Government Code §824.307(a);
(2) by notifying TRS in writing of the retiree’s intention to
return to active service; or
(3) by refusing to submit to a required medical examination
for more than one year.
(c) A person who retired under Government Code §824.304(a)
and returns to active service after receiving the maximum amount of
benets provided in subsection (a)(2) of that section begins a new mem-
bership in TRS. Service credit used to establish eligibility to retire and
receive disability benets is terminated and may not be re-established.
Accumulated contributions in the disability retiree’s member account
at the time of retirement and attributable to service performed prior to
disability retirement are forfeited.
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(d) A person who retired under Government Code §824.304(a)
and returns to active service before receiving the maximum amount of
benets provided in subsection (a)(2) of that section shall return to ac-
tive membership in TRS and service credit used to establish eligibility
to retire and receive disability benets is restored. The accumulated
contributions in the member account at the time of the disability retire-
ment are reduced by the amount of benets paid to the disability retiree
and the member may again make member contributions on all eligible
compensation received after membership is restored.
(e) A person who retired under Government Code §824.304(b)
and returns to active service shall return to active membership in TRS
and service credit used to establish eligibility to retire and receive
disability benets is restored. The accumulated contributions in the
member account at the time of the disability retirement are reduced by
the amount of benets paid to the disability retiree and the member
shall again make member contributions on all eligible compensation
received after membership is restored.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Earliest possible date of adoption: December 10, 2006
For further information, please call: (512) 542-6438
SUBCHAPTER B. DEATH BEFORE
RETIREMENT
34 TAC §29.34
Statutory Authority: The amendment is proposed under the fol-
lowing authorities - §825.102, Government Code, which autho-
rizes the Board to adopt rules for eligibility of membership, the
administration of the funds of the retirement system, and for the
transaction of the business of the Board; and §825.506, Govern-
ment Code, which authorizes the Board to adopt rules that mod-
ify the plan to the extent necessary for the retirement system to
be a qualied plan and which require the board to adopt rules
to ensure that benets paid to a retiree, or to a beneciary of a
member or retiree, do not exceed the limits provided by Section
415 of the Internal Revenue Code of 1986 (26 U.S.C. Section
415).
Cross-reference to Statute: The proposed amendment af-
fects the following statutes - §821.001, Government Code,
providing a denition of "annual compensation"; §822.001,
Government Code, establishing the membership requirement
and providing for member compensation subject to reporting
and contributions; §822.201, Government Code, providing for
member compensation subject to reporting and contributions;
Subchapter D, Establishment of Military Service, of Ch. 823,
Government Code, providing for the purchase of military service
credit; Subchapter E, Establishment of Equivalent Membership
Service, of Ch. 823, Government Code, providing for the pur-
chase of service credit for out-of-state service, developmental
leave, unused state personal or sick leave, work experience
by a career or technology teacher, and membership waiting
period service; §823.006, Government Code, providing for
limits on contributions; §824.203, Government Code, providing
for the calculation of the standard service retirement annuity;
§824.2045, Government Code, providing for a partial lump sum
option ("PLSO"); Subchapter I, Deferred Retirement Option
Plan, of Ch. 824, Government Code, providing for participation
in DROP; §825.403, providing for the collection of member
contributions, including deductions previously required but not
paid; §825.409, Government Code, providing for employer
pick-up of member contributions; §825.506, Government Code,
providing for the administration of the retirement plan as a
qualied plan under federal tax law; and §825.517, Government
Code, providing for an excess benet arrangement.
§29.34. Events Affecting Payment [Limitations].
(a) A person who lives any part of a day shall be considered to
live throughout the entire day. Subject to this limitation, the effective
date for death and survivor benet annuities is the last day of the month
preceding the month in which the death of the member occurs, with the
rst payment due at the end of the month in which the death occurs.
(b) Final payment of any annuity will be made at the end of the
month in which there occurs the event which terminates the annuity.
(c) An eligible member who has applied for service or disabil-
ity retirement and dies on or after the retirement date will be considered
to be "retired" for the computation of death or survivor benets.
(d) Payments of death benets to multiple beneciaries named
to "share and share alike" will be made according to the recommenda-
tions of the consulting actuary retained by the retirement system. Sur-
vivor benets are an alternative to death benets.
(1) If one or more joint beneciaries are eligible and elect
to receive monthly survivor benets but one or more joint benecia-
ries elect to receive death benets, the payments to all beneciaries,
including the monthly portion of survivor benets, will be proportion-
ately reduced to the beneciary’s proportionate interest in the benets
payable.
(2) If all joint beneciaries elect payment of survivor ben-
ets, the lump-sum portion of the benets shall be divided equally
among the beneciaries, but the monthly payment may be paid only
to beneciaries eligible to receive such payment. If there are two or
more beneciaries eligible for monthly survivor payments, the entire
monthly payment authorized by law will be split in equal portions
among the eligible beneciaries. When only one named beneciary
is eligible for monthly payments, the entire monthly payment autho-
rized by law will be made to that beneciary.
(e) An adult beneciary or guardian of a minor beneciary is
required to make a selection of payment within 60 days after the claim
for benets is provided by TRS [death of a member]. In circumstances
of judicial or administrative proceedings or unusual hardship, the ex-
ecutive director or the executive director’s [his] designee may extend
this period for a reasonable time. A beneciary may change a [his]
selection of payment [only during the period allocated for making the
original selection and] before the issuance of any warrant or electronic
payment to [him] the beneciary in full or partial payment of death or
survivor benets pursuant to the [his] selection.
(f) Except as otherwise provided in this section, payments of
death benets to the beneciary of a member who dies before any re-
tirement benets have been paid shall commence no later than one year
after the death of the member. Payments on behalf of any deceased
member, including lump sum payments, need not commence within the
one-year period if all such payments on behalf of the deceased member
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are completed within ve years after the member’s death. Furthermore,
if the deceased member’s spouse is the sole beneciary, benets to the
spouse may begin as late as December 31 of the year the member would
have attained age 70 1/2 had such member lived.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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SUBCHAPTER D. PLAN LIMITATIONS
34 TAC §§29.50 - 29.52, 29.55
Statutory Authority: The amendments are proposed under the
following authorities - §825.102, Government Code, which au-
thorizes the Board to adopt rules for eligibility of membership, the
administration of the funds of the retirement system, and for the
transaction of the business of the Board; and §825.506, Govern-
ment Code, which authorizes the Board to adopt rules that mod-
ify the plan to the extent necessary for the retirement system to
be a qualied plan and which require the board to adopt rules
to ensure that benets paid to a retiree, or to a beneciary of a
member or retiree, do not exceed the limits provided by Section
415 of the Internal Revenue Code of 1986 (26 U.S.C. Section
415).
Cross-reference to Statute: The proposed amendments af-
fect the following statutes - §821.001, Government Code,
providing a denition of "annual compensation"; §822.001,
Government Code, establishing the membership requirement
and providing for member compensation subject to reporting
and contributions; §822.201, Government Code, providing for
member compensation subject to reporting and contributions;
Subchapter D, Establishment of Military Service, of Ch. 823,
Government Code, providing for the purchase of military service
credit; Subchapter E, Establishment of Equivalent Membership
Service, of Ch. 823, Government Code, providing for the pur-
chase of service credit for out-of-state service, developmental
leave, unused state personal or sick leave, work experience
by a career or technology teacher, and membership waiting
period service; §823.006, Government Code, providing for
limits on contributions; §824.203, Government Code, providing
for the calculation of the standard service retirement annuity;
§824.2045, Government Code, providing for a partial lump sum
option ("PLSO"); Subchapter I, Deferred Retirement Option
Plan, of Ch. 824, Government Code, providing for participation
in DROP; §825.403, providing for the collection of member
contributions, including deductions previously required but not
paid; §825.409, Government Code, providing for employer
pick-up of member contributions; §825.506, Government Code,
providing for the administration of the retirement plan as a
qualied plan under federal tax law; and §825.517, Government
Code, providing for an excess benet arrangement.
§29.50. Denitions.
The following words and terms, when used in the sections under this
subchapter, shall have the following meanings, unless the context
clearly indicates otherwise.
(1) Annual additions--The sum of the following amounts
credited to a member’s account under any dened contribution plan
(or a portion of a dened benet plan treated as a dened contribution
plan) maintained by the employer for the plan year:
(A) employer contributions;
(B) member contributions, including member contribu-
tions to a qualied dened benet plan that have not been picked up
under Code Section 414(h) but not including rollover contributions;
(C) forfeitures; and
(D) amounts allocated after March 31, 1984, to an indi-
vidual medical benet account, as dened in §415(1)(2) of the Code,
that is part of a pension or annuity plan maintained by the employer.
Annual additions do not include amounts described in §415(1)(2) of the
Code for the purpose of computing the percentage limitation described
in §415(c)(1)(B) of the Code. For any plan year beginning before Jan-
uary 1, 1987, only that portion of the member contributions equal to
the lesser of those member contributions in excess of 6.0% of annual
compensation or one-half of the member’s contributions to any quali-
ed plan maintained by the employer is treated as annual additions.
(2) Annual benet--A benet payable annually in the form
of a straight life annuity (ignoring that portion of any joint and sur-
vivor annuity which constitutes a qualied joint and survivor annuity,
as dened in §417 of the Code) with no ancillary or incidental benets
or rollover contributions and exclusive of any portion of the benet de-
rived from member contributions or other contributions that are treated
as a separate dened contribution plan under §417 of the Code (but in-
clusive of any such contributions that are picked up by the employer
pursuant to §414(h)(2) of the Code, or that otherwise are not treated as
a separate dened contribution plan). If the benet is payable in any
other form, the determination as to whether the limitation described in
§29.51 of this title (relating to Plan Limitations on Retirement Benets)
has been satised shall be made by adjusting such benet so that it is
actuarially equivalent to the annual benet described in this section in
accordance with the regulations issued by the secretary of the treasury.
(3) Annual compensation--All wages within the meaning
of §3401(a) of the Code relating to income tax withholding at source,
but determined without regard to any rules that limit the remuneration
included in wages based on the nature or location of the services per-
formed and without regard to whether such wages are treated as com-
pensation under any other provision of this chapter. Annual compensa-
tion shall include amounts deferred under §402(g)(3) of the Code and
any amounts contributed or deferred by the employer at the election
of the employee which is excluded from gross income under §§125,
132(f)(4), or 457 of the Code. Annual compensation shall not include
amounts picked up under §414(h) of the Code.
(4) Code--The Internal Revenue Code of 1986, as
amended.
[(5) Dened benet plan fraction--For any plan year, be-
ginning before January 1, 2000, a fraction in which:]
[(A) the numerator is the projected annual benet of a
member, determined as of the close of the plan year pursuant to §1.415-
7(b)(3) of the Income Tax Regulations; and]
[(B) the denominator is the lesser of:]
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[(i) the product of 1.25 and the maximum dollar lim-
itation prescribed by §29.51(a)(1) of this title (relating to Plan Limita-
tions on Retirement Benets), as adjusted, for the plan year; or]
[(ii) the product of 1.4 and the amount that may be
taken into account under §29.51(a)(2) of this title (relating to Plan Lim-
itations on Retirement Benets) for the plan year. The annual addi-
tions may not be recomputed for plan years beginning before January
1, 1987, to treat all employee contributions as annual additions.]
(5) [(6)] Dened contribution plan--A plan described
in §414(i) of the Code and, solely for purposes of this subchapter,
employee contributions to any other qualied plan maintained by the
employer, other than any picked-up contributions.
[(7) Dened contribution plan fraction--For any plan year,
beginning before January 1, 2000, a fraction in which:]
[(A) the numerator is the sum of the annual additions to
the member’s account as of the close of the plan year; and]
[(B) the denominator is the sum of the lesser of the fol-
lowing amounts determined for the plan year and each prior plan year
of employment with the employer:]
[(i) the product of 1.25 and the dollar limitation in
effect under §415(c)(1)(A) of the Code for the plan year, determined
without regard to §415(c)(6) of the Code; or]
[(ii) the product of 1.4 and the amount that may be
taken into account under §415(c)(1)(B) of the Code for the plan year.
The annual additions may not be recomputed for plan years beginning
before January 1, 1987, to treat all employee contributions as annual
additions.]
(6) [(8)] Employer--The agents, agencies or political sub-
divisions of the State responsible for education, including the govern-
ing board of any school district created under the laws of the State, any
county school board, the board of trustees, the State Board of Educa-
tion, the Texas Education Agency, the board of regents of any college
or university, or any other legally constituted board or agency of any
public school.
(7) [(9)] Member contributions--Those contributions
within the meaning of the Code, §411(c)(2)(C), but not any contribu-
tions picked up by the employer within the meaning of §414(h)(2) of
the Code.
(8) [(10)] Plan year--The plan’s accounting year beginning
on September 1 of each year and ending on the following August 31.
§29.51. Plan Limitations on Retirement Benets.
(a) Notwithstanding any other provisions of this chapter, the
benet provided with respect to any member for any plan year shall not
exceed an annual benet computed in accordance with the limitations
prescribed by this section. Specically, the maximum annual benet
payable in any plan year to a member may not exceed [the lesser of:]
[(1)] the applicable dollar amount established in Internal
Revenue Code §415(b)(1)(A), as adjusted pursuant to Internal Revenue
Code §415(d). [; or]
[(2) 100% of the member’s annual compensation averaged
over the three consecutive plan years (or the actual number of plan
years for a member whose total service credit is for less than three
consecutive plan years) during which the member had the greatest ag-
gregate annual compensation from the employer. However, this sub-
section (2) shall not apply to plan years beginning after December 31,
1994.]
(b) Benets provided to a member under this plan and under
any other dened benet plan or plans maintained by the employer shall
be aggregated for purposes of determining whether the limitations in
subsection (a) of this section are met. If the aggregate benets other-
wise payable to any member from this plan and any other dened ben-
et plan or plans maintained by the employer would otherwise exceed
the limitations of subsection (a) of this section, reductions in benets
are required to be made to the other plan to the extent necessary to en-
able each plan or plans to satisfy those limitations.
§29.52. Adjustment to Annual Benet Limit.
(a) The maximum benet otherwise permitted under §29.51 of
this title (relating to Plan Limitations on Retirement Benets) is subject
to the following adjustments.
(1) If the annual benet begins before the member attains
age 62, the Internal Revenue Code §415(b)(1)(A) limitation, as ad-
justed, shall be reduced in a manner prescribed by the secretary of the
treasury. For plan years ending before January 1, 2002, that adjust-
ment may not reduce the member’s annual benet below $75,000, if
the member’s benet begins after age 55, or the actuarial equivalent of
$75,000 beginning at age 55 if benets begin before age 55. The pre-
ceding sentence will not apply to plan years ending after December 31,
2001.
(2) If the annual benet begins after the member attains age
65, the Internal Revenue Code §415(b)(1)(A) limitation, as adjusted,
will be increased so that it is the actuarial equivalent of the Internal
Revenue Code §415(b)(1)(A) limitation at age 65.
(3) The portion of a member’s benet that is attributable to
the member’s own contributions (other than picked-up contributions)
is not part of the annual benet subject to the limitations of §29.51.
Instead, the amount of those member contributions is treated as an an-
nual addition to a qualied dened contribution plan maintained by the
employer.
(b) The dollar limitation on annual benets provided by
§29.51, but not the $75,000 limitation provided by subsection (a)
of this section, shall be adjusted annually as provided by §415(d)
of the Code and the regulations prescribed by the secretary of the
treasury to reect cost of living adjustments. The adjusted limitation
is effective for TRS benets for the TRS plan year that begins on or
after the earliest allowable effective date of the changes under federal
regulations.
(c) The limitation provided by §29.51 for a member who has
separated from service with a vested right to a pension shall be adjusted
annually as provided by §415(d) of the Code and the regulations pre-
scribed by the secretary of the treasury.
(d) The following interest rate assumptions shall be used in
computing the limitations under §29.51.
(1) For the purpose of determining the portion of the an-
nual benet that is attributable to member contributions, the factors de-
scribed in §411(c)(2)(B) and (C) of the Code and the regulations there-
under shall be used even though §411 of the Code does not otherwise
apply to the retirement system.
(2) For the purpose of adjusting the annual benet to a
straight life annuity, the interest rate assumption is 5.0%, unless a
different rate is required by the secretary of the treasury.
(3) For the purpose of adjusting the Internal Revenue Code
§415(b)(1)(A) limitation after a member attains age 65, the interest rate
assumption is 5.0%, unless a different rate is required by the secretary
of the treasury, and the mortality decrement shall be ignored to the
extent that a forfeiture does not occur at death.
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(e) An adjustment under §415(d) of the Code may not be taken
into account before the year for which that adjustment rst takes effect.
No adjustment is required for the value of qualied joint and survivor
annuity benets, preretirement disability or death benets, post retire-
ment medical benets, or post retirement cost-of-living increases made
in accordance with §415(d) of the Code and §1.415-3(c) of the Income
Tax Regulations.
(f) This plan may still pay an annual benet to any member in
excess of the member’s maximum annual benet otherwise allowed if:
(1) the annual benet derived from the employer’s contri-
butions under all dened benet plans of the employer subject to the
limitations of §25.51 and §415 of the Code does not in the aggregate
exceed $10,000 for the plan year or for any prior plan year; and
(2) the member has not at any time participated in a de-
ned contribution plan maintained by the employer. For purposes of
this subsection, member contributions to the plan are not considered a
separate dened contribution plan maintained by the employer.
(g) If a member has fewer than ten years of actual member-
ship service credit in the plan at the time the member begins to receive
benets under the plan, the Internal Revenue Code §415(b)(1)(A) lim-
itation, as adjusted, shall be reduced by multiplying the limitation by a
fraction in which the numerator is the number of years of service credit
and the denominator is 10; provided, however, that the fraction may
not be less than one-tenth. If the member has fewer than ten years of
employment with the employer, [the 100% limitation of §29.51(a)(2)
(for plan years beginning before January 1, 1995), and] the $10,000
limitation of subsection (f) of this section shall be reduced in the same
manner as provided in the preceding sentence, except the numerator
shall be the number of actual years of employment with the employer
rather than number of years of service credit.
§29.55. Limitation on Contributions.
Contributions to the plan to establish service or compensation credit
or for other purposes shall be limited in a plan year to the extent re-
quired by Internal Revenue Code §415 and accompanying regulations.
Payments to TRS are subject to §25.33 of this title (relating to Contri-
bution Limitation Based on Compensation). The availability of service
or compensation credit or benets associated with such credit may be
affected by limitations on contributions to the plan.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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34 TAC §29.53
(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the ofces of
the Teacher Retirement System of Texas or in the Texas Register ofce,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
Statutory Authority: The repeal is proposed under the following
authority - §825.102, Government Code, which authorizes the
Board to adopt rules for eligibility of membership, the administra-
tion of the funds of the retirement system, and for the transaction
of the business of the Board.
Cross-reference to Statute: No other code, article or statute is
affected by this proposed repeal.
§29.53. Limitation for Participant in Dened Contribution Plan.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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SUBCHAPTER E. DEFERRED RETIREMENT
OPTION PLAN
34 TAC §29.61
Statutory Authority: The amendment is proposed under the fol-
lowing authorities - §825.102, Government Code, which autho-
rizes the Board to adopt rules for eligibility of membership, the
administration of the funds of the retirement system, and for the
transaction of the business of the Board; and §825.506, Govern-
ment Code, which authorizes the Board to adopt rules that mod-
ify the plan to the extent necessary for the retirement system to
be a qualied plan and which require the board to adopt rules
to ensure that benets paid to a retiree, or to a beneciary of a
member or retiree, do not exceed the limits provided by Section
415 of the Internal Revenue Code of 1986 (26 U.S.C. Section
415).
Cross-reference to Statute: The proposed amendment af-
fects the following statutes - §821.001, Government Code,
providing a denition of "annual compensation"; §822.001,
Government Code, establishing the membership requirement
and providing for member compensation subject to reporting
and contributions; §822.201, Government Code, providing for
member compensation subject to reporting and contributions;
Subchapter D, Establishment of Military Service, of Ch. 823,
Government Code, providing for the purchase of military service
credit; Subchapter E, Establishment of Equivalent Membership
Service, of Ch. 823, Government Code, providing for the pur-
chase of service credit for out-of-state service, developmental
leave, unused state personal or sick leave, work experience
by a career or technology teacher, and membership waiting
period service; §823.006, Government Code, providing for
limits on contributions; §824.203, Government Code, providing
for the calculation of the standard service retirement annuity;
§824.2045, Government Code, providing for a partial lump sum
option ("PLSO"); Subchapter I, Deferred Retirement Option
Plan, of Ch. 824, Government Code, providing for participation
in DROP; §825.403, providing for the collection of member
contributions, including deductions previously required but not
paid; §825.409, Government Code, providing for employer
pick-up of member contributions; §825.506, Government Code,
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providing for the administration of the retirement plan as a
qualied plan under federal tax law; and §825.517, Government
Code, providing for an excess benet arrangement.
§29.61. Distribution.
(a) When a member who has participated in the Deferred Re-
tirement Option Plan (DROP) retires, the system shall distribute the
accumulated amount in the member’s DROP account in one of the fol-
lowing manners:
(1) in a lump sum;
(2) in yearly or monthly increments over a ve-year period;
(3) in yearly or monthly increments over a ten-year period;
or
(4) a roll-over as authorized by law.
(b) Interest shall be credited to the DROP account until nal
distribution is made. The initial DROP distribution shall be due and
payable at the same time as the rst annuity payment. Thereafter,
monthly payments shall be payable on the rst of each succeeding
month until the payment period has expired. Yearly distributions, af-
ter the initial yearly distribution, shall be due on the anniversary of the
date the initial distribution was due and payable.
(c) A member must elect the form of distribution at the time of
retirement. No distribution shall be made until all necessary documents
for payment of retirement or death benets are received by TRS.
(d) Payment of DROP installments selected by a retiree un-
der subsection (a) of this section will continue to the beneciary upon
the death of the annuitant for the remainder of the payment period. A
retiree or beneciary of a retiree receiving a DROP distribution may
make a one-time election to accelerate installment payments to a lump
sum amount representing the remaining DROP account balance at the
time of nal distribution.
(e) In the event of the death of a member participating in the
DROP, [the DROP beneciary is entitled to receive] the accumulated
amount in the DROP account including credited interest shall be paid
to the DROP beneciary or in the absence of a DROP beneciary as
indicated in subsection (f) of this section. Payment may be eligible for
rollover to the extent provided by law.
(f) A member participating in the DROP or a DROP annui-
tant shall separately designate one or more beneciaries to receive any
DROP benets due in the event of death. DROP beneciaries need not
be the same persons named to receive other payments from the retire-
ment system upon the death of the member or annuitant. At the death
of a member participating in DROP and in [In] the absence of a des-
ignated DROP beneciary the payment of any DROP distribution will
be made to the beneciary eligible to receive any death benets. At the
death of a DROP annuitant and in the absence of a designated DROP
beneciary the payment of any DROP distribution will be made to the
beneciary designated to receive any retirement benets. If there is no
designated beneciary for retirement benets, payment of any DROP
distribution will be made to the beneciary eligible to receive any sur-
vivor benets [as provided in Texas Government Code, §824.103].
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Earliest possible date of adoption: December 10, 2006
For further information, please call: (512) 542-6438
SUBCHAPTER F. PARTIAL LUMP-SUM
PAYMENT
34 TAC §29.70
Statutory Authority: The amendment is proposed under the fol-
lowing authorities - §825.102, Government Code, which autho-
rizes the Board to adopt rules for eligibility of membership, the
administration of the funds of the retirement system, and for the
transaction of the business of the Board; and §825.506, Govern-
ment Code, which authorizes the Board to adopt rules that mod-
ify the plan to the extent necessary for the retirement system to
be a qualied plan and which require the board to adopt rules
to ensure that benets paid to a retiree, or to a beneciary of a
member or retiree, do not exceed the limits provided by Section
415 of the Internal Revenue Code of 1986 (26 U.S.C. Section
415).
Cross-reference to Statute: The proposed amendment af-
fects the following statutes - §821.001, Government Code,
providing a denition of "annual compensation"; §822.001,
Government Code, establishing the membership requirement
and providing for member compensation subject to reporting
and contributions; §822.201, Government Code, providing for
member compensation subject to reporting and contributions;
Subchapter D, Establishment of Military Service, of Ch. 823,
Government Code, providing for the purchase of military service
credit; Subchapter E, Establishment of Equivalent Membership
Service, of Ch. 823, Government Code, providing for the pur-
chase of service credit for out-of-state service, developmental
leave, unused state personal or sick leave, work experience
by a career or technology teacher, and membership waiting
period service; §823.006, Government Code, providing for
limits on contributions; §824.203, Government Code, providing
for the calculation of the standard service retirement annuity;
§824.2045, Government Code, providing for a partial lump sum
option ("PLSO"); Subchapter I, Deferred Retirement Option
Plan, of Ch. 824, Government Code, providing for participation
in DROP; §825.403, providing for the collection of member
contributions, including deductions previously required but not
paid; §825.409, Government Code, providing for employer
pick-up of member contributions; §825.506, Government Code,
providing for the administration of the retirement plan as a
qualied plan under federal tax law; and §825.517, Government
Code, providing for an excess benet arrangement.
§29.70. Distribution.
(a) The partial lump-sum option payment shall be made at the
same time as the initial retirement annuity payment is made. For those
retirees selecting two or three annual lump-sum payments, the second
and third payment shall be made on the appropriate anniversary date of
the due date of the initial lump-sum payment. No interest will be paid
on any lump-sum amounts paid in the second year, third year, or at any
other time.
(b) A retiree who selected two or three annual lump-sum pay-
ments may receive all remaining money due at any time they elect in
writing to do so.
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(c) A retiree will be permitted to roll-over any amounts as au-
thorized by law.
(d) In the event a retiree dies prior to receiving all payments
due from the partial lump-sum option plan, the retirement system will
pay any partial lump-sum benets due in a single lump sum payment to
the beneciary eligible to receive the retirement benets except in the
circumstances where subsection (e) of this section applies. If there is no
beneciary designated under subsection (e) of this section and there is
no beneciary eligible to receive the retirement benets, the retirement
system will pay any partial lump-sum benets due in a single lump sum
payment to the beneciary eligible to receive any death and survivor
benets.
(e) A retiree has the option of designating a beneciary specif-
ically for any unpaid lump-sum payments due under this section upon
the death of the retiree. Any such designation must be done on a form
prescribed by and led with the retirement system. The designation
would be superior to subsection (d) of this section and would control
the payment of a single lump sum payment of any money due upon the
death of the retiree under the partial lump-sum option plan. In the event
that the designated beneciary named under this subsection dies prior
to distribution, TRS will pay the lump sum benet under subsection (d)
of this section.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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CHAPTER 31. EMPLOYMENT AFTER
RETIREMENT
As part of the rule review being conducted pursuant to
§2001.039 of the Government Code and the related rules
of the Secretary of State, the Teacher Retirement System of
Texas (TRS or retirement system) proposes amendments to
34 TAC §§31.12 - 31.17, 31.19, 31.34, and 31.41 of 34 TAC
Chapter 31 relating to employment after retirement. The orig-
inal notice of intention to review Chapter 31 was published in
the March 31, 2006, issue of the Texas Register (31 TexReg
2884). An expanded notice of intention to review Chapter 31
is published elsewhere in this issue of the Texas Register. As
part of the rule review, TRS has assessed §§31.12 - 31.17,
31.19, 31.34, and 31.41 and determined the reasons for initially
adopting them continue to exist, with the proposed changes
described in this notice. Explanations of the proposals are set
out below by subchapter of Chapter 31. Subchapters without
proposed changes in them are not included.
Subchapter B, Employment After Service Retirement. This sub-
chapter contains nine rules addressing the general rule of for-
feiture of annuities resulting from employment after retirement
with a TRS covered employer and the exceptions to that general
rule. Changes are proposed for seven rules in the subchapter-
§§31.12 - 31.17, and 31.19.
Section 31.12 concerns exceptions to the general rule of forfei-
ture of service retirement annuity for employment after retire-
ment. The rule describes the general rule of forfeiture for re-
tirees who retired after January 1, 2001, and lists the exceptions
to the general rule available for these retirees. TRS recommends
adding a reference to the new exception for faculty members of
professional nursing programs created during the last legislative
session. See §824.602(a)(8), Government Code, as amended
by Acts 2005, 79th Legislature, Regular Session, ch. 674 (Sen-
ate Bill 132), §8.
Section 31.13 concerns the substitute service exception to the
general rule of forfeiture of service retirement annuity for em-
ployment after retirement. The rule describes the exception for
retirees serving as substitutes. TRS proposes adding language
clarifying that this exception may be used in the same calendar
month as the exception for one-half time employment, but the re-
tiree may not work more than one-half of the total time available
for work. Additional language is also proposed that claries that
this exception may be used in the same school year as the acute
shortage area exception and the principal/assistant principal ex-
ception, provided that the requirements for those two exceptions
are met. Other changes address formatting the rule into subsec-
tions for ease in reading and referencing.
Section 31.14 concerns the one-half time employment exception
to the general rule of forfeiture of service retirement annuity for
employment after retirement. The rule describes the exception
for employment that does not exceed one-half time. TRS pro-
poses language clarifying that paid time off is considered em-
ployment for the purpose of determining the number of hours
available for work in a given calendar month. This language ad-
dresses confusion regarding whether only hours actually worked
count towards the monthly maximum allowed for one-half time
employment or whether paid time off must also be counted. Ad-
ditional proposed language claries that the hours an employer
is scheduled to be closed for business are not included in the to-
tal number of hours available for work in a given month used to
calculate the maximum number of hours available for one-half
time employment. For example, if a TRS covered employer is
scheduled to be closed for business from December 18 - 31,
2006, the number of workdays available in the month of Decem-
ber is 11. A retiree working under the one-half time exception
for that employer would be limited to working only 5 days in the
month of December 2006.
Section 31.15 concerns the six-month exception to the general
rule of forfeiture of service retirement annuity for employment
after retirement. The rule describes the exception for full-time
employment that does not exceed six months. TRS proposes
adding language clarifying that working in a full-time position dur-
ing any month in the school year in which the retiree retires re-
sults in the forfeiture of the annuity for that month, without regard
to the number of days worked. This language is intended to ad-
dress primarily the effect of retirees returning to work in full-time
positions in August of the same school year in which they re-
tired. (For return to work purposes under TRS’s rules, a school
year begins on September 1 and ends on August 31.) TRS also
proposes additional language that claries that paid time off is
considered employment for return to work purposes and must
be reported as employment in the calendar month in which it is
taken. This language addresses attempts to avoid forfeiting the
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annuity for June by taking paid leave when the retiree’s duties
require working into June.
Section 31.16 concerns the acute shortage area exception to the
general rule of forfeiture of service retirement annuity for employ-
ment after retirement. The rule describes the exception for em-
ployment on as much as a full-time basis as a classroom teacher
in an acute shortage area. TRS proposes adding language that
claries that work under this exception may be combined in the
same school year with work as a substitute without forfeiting any
annuity, provided the requirements for working under this excep-
tion are met.
Section 31.17 concerns the principal or assistant principal ex-
ception to the general rule of forfeiture of service retirement an-
nuity for employment after retirement. The rule describes the
exception for employment on as much as a full-time basis as a
principal or assistant principal. TRS proposes adding language
that claries that work under this exception may be combined in
the same school year with work as a substitute without forfeiting
any annuity, provided the requirements for working under this
exception are met.
Section 31.19 concerns the exception for a faculty member of
professional nursing program to the general rule of forfeiture of
service retirement annuity for employment after retirement. The
rule describes the new exception available beginning September
1, 2005 for retirees employed as faculty members in undergradu-
ate or graduate professional nursing programs and provides the
requirements for utilizing the exception. TRS proposes only to
amend the title of the rule to add the word "Exception."
As indicated in the expanded notice of intention to review TRS’s
rules published elsewhere in this issue of the Texas Register,
TRS has determined that the reasons for adopting the other rules
in Subchapter B of Chapter 31 - 34 TAC §31.11 (relating to em-
ployment resulting in forfeiture of service retirement annuity) and
§31.18 (relating to the bus driver exception) - continue to exist
and proposes to readopt those rules without changes.
Subchapter C, Employment After Disability Retirement. This
subchapter contains four rules addressing the general rule of
forfeiture of annuities due to employment with a TRS covered
employer after disability retirement and the exceptions to that
general rule for disability retirees. In the subchapter, changes
are proposed only for §31.34.
Section 31.34 concerns employment up to three months on a
one-time only trial basis. The rule describes the exception to
the general rule of forfeiture for disability retirees who would like
to become employed on a full time basis for a three month trial
period. TRS proposes changing the requirement that the three
consecutive months fall in the same school year so that the trial
period may span two school years. TRS also proposes language
that allows the disability retiree to notify TRS of the election to
utilize the trial period any time prior to the end of the trial period,
rather than by the end of the rst month of the trial employment
period.
As indicated in the expanded notice of intention to review TRS’s
rules published elsewhere in this issue of the Texas Register,
TRS has determined that the reasons for adopting the other rules
in Subchapter C of Chapter 31 - 34 TAC §31.31 (relating to em-
ployment resulting in forfeiture of disability retirement annuity),
§31.32 (relating to half-time employment up to 90 days), and
§31.33 (relating to substitute service up to 90 days) - continue to
exist and proposes to readopt those rules without changes.
Subchapter D, Employer Pension Surcharge. This subchapter
contains one rule - §31.41 - addressing the return to work pen-
sion surcharge paid by employers for certain retirees who return
to their employment. TRS proposes a minor change to that rule,
as described below.
Section 31.41 concerns the return to work pension surcharge.
The rule describes the amount of pension surcharge owed by
the TRS covered employer for each month a retiree working in
a TRS-covered position is reported to TRS. The rule also pro-
vides that the surcharge is not owed on retirees who were re-
ported working for that employer on the Employment of Retired
Members Report for the report month of January 2005. TRS pro-
poses adding language to clarify that the surcharge is based on
the amount paid in a report month to a retiree whose employ-
ment is subject to the surcharge. For example, if a retiree who
worked during the 2005-2006 school year returns to work in Au-
gust 2006 for the 2006-2007 school year, the TRS covered em-
ployer must report the retiree as working in August. The amount
of surcharge owed for August is based on the salary paid in Au-
gust, even if the salary paid in August was for work performed
during the 2005-2006 school year.
Tony C. Galaviz, TRS Chief Financial Ofcer, has determined
that for the rst ve-year period the proposed sections are in ef-
fect there will be no scal implications for state or local govern-
ment as a result of enforcing or administering the amended sec-
tions; any scal implications are the result of statutory require-
ments. There will not be an effect on small or micro-businesses.
For each year of the rst ve years that the proposed amended
rules would be in effect, Mr. Galaviz and Ronnie Jung, TRS Ex-
ecutive Director, have determined that the public benet antici-
pated as a result of enforcing each section will be to update the
rules to reect recent legislation and to clarify the application of
exceptions to the general rule of forfeiture of service or disability
retirement annuity for employment after retirement, as well as
the application of the surcharge requirement. There is no antici-
pated economic cost to persons who are required to comply with
the proposed sections; any economic cost results from statutory
requirements.
Comments may be submitted in writing to Ronnie Jung, Execu-
tive Director, 1000 Red River, Austin, Texas 78701. To be fully
considered, written comments must be received by TRS within
30 days of the publication of this notice of proposed rulemaking.
SUBCHAPTER B. EMPLOYMENT AFTER
SERVICE RETIREMENT
34 TAC §§31.12 - 31.17, 31.19
Statutory Authority: The amendments are proposed under the
following sections of the Government Code - §824.601, which
authorizes the retirement system to adopt rules necessary for
administering Subchapter G (relating to Loss of Benets on Re-
sumption of Service) of Chapter 824; §824.602, which requires
the TRS Board of Trustees to adopt rules governing the em-
ployment of a substitute and dening "one-half time basis"; and
§825.102, which authorizes the Board to adopt rules for eligibility
for membership, the administration of the funds of the retirement
system, and for the transaction of the business of the Board.
Cross-reference to Statute: The proposed amendments affect
the following statutes in the Government Code - §824.601,
which provides for the loss of benets on resumption of service;
§824.602, which provides for exceptions to the general rule of
forfeiture of retirement annuity for employment after retirement;
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and §825.4092, which provides for employer contributions
(surcharges) for employed retirees.
§31.12. Exceptions to Forfeiture of Service Retirement Annuity.
A person who is receiving a service retirement annuity who retired after
January 1, 2001, forfeits the annuity for any month in which the retiree
is employed by a public educational institution covered by TRS, except
in the cases set forth in §31.13 of this chapter (relating to Substitute Em-
ployment), §31.14 of this chapter (relating to One-half Time Employ-
ment), §31.15 of this chapter (relating to Six Month Exception), §31.16
of this chapter (relating to the Acute Shortage Area Exception), §31.17
of this chapter (relating to the Principal/Assistant Principal Exception),
[and] §31.18 of this chapter (relating to the Bus Driver Exception), and
§31.19 of this chapter (relating to the Faculty Member of a Professional
Nursing Program Exception). Effective June 20, 2003 employment by
a third party entity is considered employment by a Texas public educa-
tional institution unless the retiree does not perform duties or provide
services on behalf of or for the benet of the institution or the retiree
was rst employed by the third party entity before May 24, 2003.
§31.13. Substitute Service.
(a) Any person receiving a service retirement annuity who re-
tired after January 1, 2001, may work in a month as a [daily] substitute
in a public educational institution without forfeiting the annuity pay-
ment for that month, provided the pay for work as a substitute does
not exceed the daily rate of substitute pay established by the employer.
[Employment by a third party entity is considered employment by a
Texas public educational institution unless the retiree does not perform
duties or provide services on behalf of or for the benet of the institu-
tion or the retiree was rst employed by the third party entity before
May 24, 2003, and may not be combined with the substitute service
exception without forfeiting the annuity payment except as provided
in this chapter. The exception described in this section is not available
to retirees who have elected the exception described in §31.15 of this
chapter (relating to Six Month Exception). The exception described in
this section does not apply for the rst month after the person’s effec-
tive date of retirement (or the rst two months if the person’s retirement
date has been set on May 31 under §29.14 of this title (relating to Eli-
gibility for Retirement at the End of May) or under §29.21 of this title
(relating to Effective Date for Disability Retirement).]
(b) Employment by a third party entity is considered employ-
ment by a Texas public educational institution unless the retiree does
not perform duties or provide services on behalf of or for the benet
of the institution or the retiree was rst employed by the third party
entity before May 24, 2003, and may not be combined with the sub-
stitute service exception without forfeiting the annuity payment except
as provided in this chapter. [A retiree who reports for duty as a daily
substitute during any day and works any portion of that day shall be
considered to have worked one day.]
(c) The exception described in this section is not available to
retirees who have elected the exception described in §31.15 of this
chapter (relating to Six Month Exception).
(d) The exception described in this section and the exception
for one-half time employment described in §31.14 of this chapter (re-
lating to One-half Time Employment) may be used during the same
school year. If the substitute service and the one-half time employ-
ment occur in the same calendar month the total amount of time that
the retiree works in both positions may not exceed the amount of time
available that month for work on a one-half time basis.
(e) In addition to the service described in subsection (d) of this
section, substitute service under this exception may be combined in the
same school year with work under the following exceptions without
loss of annuity provided the requirements for work under each excep-
tion are met:
(1) acute shortage area as described in §31.16 of this chap-
ter (relating to Acute Shortage Area Exception); and
(2) principal or assistant principal as described in §31.17
of this chapter (relating to Principal or Assistant Principal Exception).
(f) The exception described in this section does not apply for
the rst month after the person’s effective date of retirement (or the
rst two months if the person’s retirement date has been set on May 31
under §29.14 of this title (relating to Eligibility for Retirement at the
End of May) or under §29.21 of this title (relating to Effective Date for
Disability Retirement).
(g) A retiree who reports for duty as a daily substitute during
any day and works any portion of that day shall be considered to have
worked one day.
§31.14. One-half Time Employment.
(a) A person who is receiving a service retirement annuity may
be employed on a one-half time basis without forfeiting annuity pay-
ments for the months of employment. Employment by a third party
entity is considered employment by a Texas public educational institu-
tion unless the retiree does not perform duties or provide services on
behalf of or for the benet of the institution or the retiree was rst em-
ployed by the third party entity before May 24, 2003.
(b) Except as provided in subsection (e) of this section, one-
half time employment measured in clock hours shall not in any month
exceed one-half of the time required for a similar full time position in
a calendar month or 92 clock hours, whichever is less. Paid time-off is
employment for purposes of this section and reduces the number of
hours available to work in the calendar month in which it is taken.
Because the time required for a full time position may vary from month
to month, determination of one-half time will be made on a calendar
month basis. If an employer is scheduled to be closed for business
during all or part of a calendar month, the amount of time available for
one-half time employment is reduced by the number of business days
the employer is closed. Actual course instruction in state-supported
colleges (including junior colleges), universities, and public schools
shall not exceed during any calendar month one-half the normal load
for full-time employment at the same teaching level.
(c) For bus drivers, "one-half time" employment shall in no
case exceed 12 days in any calendar month, unless the retiree qualies
for the bus driver exception in §31.18 of this chapter (relating to Bus
Driver Exception). Work by a bus driver for any part of a day shall
count as a full day for purposes of this section.
(d) This exception and the exception for substitute service may
be used during the same school year provided the substitute service and
one-half time employment do not occur in the same month. Effective
September 1, 2003, this exception and the exception for substitute ser-
vice may be used during the same calendar month without forfeiting
the annuity only if the total amount of time that the retiree works in
those positions in that month does not exceed the amount of time per
month for work on a one-half time basis.
(e) For the 2005-2006 school year only, retirees who retired
prior to September 1, 2005 and work in one-half time positions will not
forfeit their annuities under this section for working additional hours
during the months of September, October, and November 2005 if:
(1) the work was as a result of emergency conditions due
to Hurricane Rita as declared by the Governor of Texas; and
(2) the retiree was working in a health care facility.
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§31.15. Six-Month Exception.
(a) Any person receiving a service retirement annuity, who re-
tired after January 1, 2001, may, without forfeiting payment of the an-
nuity, be employed on as much as full time for no more than six months
in a school year if the work meets the requirements in subsection (b)
of this section and the person complies with the requirements of sub-
section (c) of this section. Employment by a third party entity is con-
sidered employment by a Texas public educational institution unless
the retiree does not perform duties or provide services on behalf of or
for the benet of the institution or the retiree was rst employed by the
third party entity before May 24, 2003.
(b) The work must occur:
(1) in no more than six months in a school year; and
(2) in a school year that begins after the retiree’s effective
date of retirement or no earlier than October 1 if the effective date of
retirement is August 31. Except in cases set forth in §31.18 of this
chapter (relating to Bus Driver Exception), employment in a full-time
position during any month in the school year in which the retiree retired
results in the forfeiture of annuity for that month without regard to the
number of days worked.
(c) A person who retired after January 1, 2001, and who, dur-
ing a school year, has already used the exception described in §31.13
of this chapter (relating to Substitute Service) or §31.14 of this chapter
(relating to One-half Time Employment) is eligible for the exception
described in this section during the same school year. However, the
permissible substitute service, the employment for work at no more
than half time during the same school year, and any combination in the
same calendar month of substitute service and one-half time employ-
ment must be included in the six months of employment allowed under
this section. The six-month exception will be allowed so long as the
retiree is eligible and is reported under that exception by the employer.
A retiree using the six-month exception must use the rst six months of
a school year in which any work occurs. In the event the retiree wants
to use the six-month exception and has not been reported in that man-
ner, the reporting entity must notify TRS in writing by amending the
previous TRS 118, Employment of Retired Member(s), report(s).
(d) A person who retired after January 1, 2001, and is using the
six-month exception, will forfeit an annuity payment for any month in
the school year for work in excess of the six-month period. This ap-
plies even if the work would otherwise qualify for an exception un-
der §31.13 of this chapter (relating to Substitute Service) for substitute
work or for exceptions applicable to one-half time or less employment,
employment as a bus driver, employment in an acute shortage area, or
employment as a principal or assistant principal.
(e) A retiree may elect to revoke the six month exception by
submitting the election in writing and returning any ineligible pay-
ments.
(f) A retiree employed under the six-month exception who,
during the same school year, also works as a substitute or one-half
time or less may not be employed in or reported under the substitute or
one-half time category during the remaining months of the school year.
(g) Paid time off, including sick leave, vacation leave, and
compensatory time for overtime worked, is employment for purposes
of this section and must be reported to TRS as employment for the cal-
endar month in which it is taken.
§31.16. Acute Shortage Area Exception.
(a) A person who is retired under Government Code,
§824.202(a) without reduction for retirement at an early age and who
teaches at least one classroom hour per day in an acute shortage area in
accordance with Government Code, §824.602(a)(5) will be considered
eligible for the employment after retirement exception described in
that section. Employment by a third party entity is considered employ-
ment by a Texas public educational institution unless the retiree does
not perform duties or provide services on behalf of or for the benet
of the institution or the retiree was rst employed by the third party
entity before May 24, 2003.
(b) A retiree eligible to work under the acute shortage area ex-
ception must elect in writing on a form prescribed by TRS to take ad-
vantage of the exception no later than the end of the rst month of em-
ployment under the exception or 30 days after the date of employment,
whichever is later.
(c) If the form is not received and the retiree continues to work
on a full time basis for more than six months, the annuity payments will
be suspended each month in which work is performed until the election
form is received by TRS.
(d) In the event the retiree elects to use the acute shortage area
exception and has not been reported in that manner, the reporting entity
must notify TRS in writing by amending the previous TRS 118, Em-
ployment of Retired Member(s), report(s).
(e) The 12 month separation period required under Govern-
ment Code, §824.602(a)(5) for the acute shortage area exception may
be any 12 consecutive months following the month of retirement so
long as the retiree is not employed in any position or capacity by a
public educational institution covered by TRS during any part of each
of the 12 months. Employment by a third party entity as described in
subsection (a) of this section is considered employment by a public ed-
ucational institution covered by TRS for purposes of this subsection.
(f) Work under the exception described in this section and
work under the exception for substitute service described in §31.13 of
this chapter (relating to Substitute Service) may be combined in the
same school year without loss of annuity provided the requirements
for work under this section are met.
§31.17. Principal or Assistant Principal Exception.
(a) A person who has retired under Government Code,
§824.202(a) without reduction for retirement at an early age and
who is hired as and performs the duties of a principal or assistant
principal as certied by the employer in accordance with Government
Code, §824.602(a)(6) will be considered eligible for employment after
retirement under the exception described in this section. Employment
by a third party entity is considered employment by a Texas public
educational institution unless the retiree does not perform duties or
provide services on behalf of or for the benet of the institution or
the retiree was rst employed by the third party entity before May 24,
2003.
(b) A retiree must elect in writing on a form prescribed by TRS
to take advantage of the exception described by this section no later
than the end of the rst month of employment under this section or 30
days after the date of employment, whichever is later.
(c) If the form is not received and the retiree continues to work
on a full time basis for more than six months the annuity payments will
be suspended each month work is performed until the election form is
received by TRS.
(d) In the event the retiree elects to use the principal or assis-
tant principal exception and has not been reported in that manner, the
reporting entity must notify TRS in writing by amending the previous
TRS 118, Employment of Retired Member(s), report(s).
(e) For the principal or assistant principal exception, the 12
month separation period required by Government Code, §824.602 may
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be any 12 consecutive months following the month of retirement so
long as the retiree is not employed in any position or capacity by a
public educational institution during any part of each of the 12 months.
Employment by a third party entity as described in subsection (a) of this
section is considered employment by a public educational institution
covered by TRS for purposes of this subsection.
(f) Work under the exception described in this section and
work under the exception for substitute service described in §31.13 of
this chapter (relating to Substitute Service) may be combined in the
same school year without loss of annuity provided the requirements
for work under this section are met.
§31.19. Faculty Member of Professional Nursing Program Excep-
tion.
(a) Beginning on September 1, 2005, a person who is em-
ployed on a full-time basis as a faculty member in an undergraduate or
graduate professional nursing program as dened by Education Code,
§54.221 is considered eligible for employment after retirement under
the exception described in Government Code, §824.602(a)(8). Em-
ployment by a third party entity is considered employment by a Texas
public educational institution unless the retiree does not perform duties
or provide services on behalf of or for the benet of the institution or
the retiree was rst employed by the third party entity before May 24,
2003.
(b) For purposes of the exception described in this section, a
faculty member is a retiree employed by an undergraduate or graduate
professional nursing program as described in Education Code, §54.221
to serve as a full-time member of its faculty or staff with duties that
include teaching, research, administration, or performing other profes-
sional services.
(c) A retiree must elect in writing on a form prescribed by TRS
to take advantage of the exception described by this section no later
than the end of the rst month of employment under this section or 30
days after the date of employment, whichever is later.
(d) If the form is not received and the retiree continues to work
on a full-time basis for more than six months the annuity payment will
be suspended each month work is performed until the election form is
received by TRS.
(e) In the event the retiree elects to use the exception described
in this section and has not been reported in that manner, the reporting
entity must notify TRS in writing by amending the Employment of
Retired Member(s) report.
(f) For the exception described in this section, the 12 month
separation period described in Government Code, §824.602(a)(8) may
be any 12 consecutive months following the month of retirement so
long as the retiree is not employed in any position or capacity by a
public educational institution during any part of each of the 12 months.
Employment by a third party entity is considered employment by a
public educational institution covered by TRS for purposes of this sub-
section.
(g) The exception described in this section expires at the end
of the spring semester in 2015.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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SUBCHAPTER C. EMPLOYMENT AFTER
DISABILITY RETIREMENT
34 TAC §31.34
Statutory Authority: The amendment is proposed under the fol-
lowing sections of the Government Code - §824.601, which au-
thorizes the retirement system to adopt rules necessary for ad-
ministering Subchapter G (relating to Loss of Benets on Re-
sumption of Service) of Chapter 824; §824.602, which requires
the TRS Board of Trustees to adopt rules governing the em-
ployment of a substitute and dening "one-half time basis"; and
§825.102, which authorizes the Board to adopt rules for eligibility
for membership, the administration of the funds of the retirement
system, and for the transaction of the business of the Board.
Cross-reference to Statute: The proposed amendment affects
the following statutes in the Government Code - §824.601,
which provides for the loss of benets on resumption of service;
§824.602, which provides for exceptions to the general rule of
forfeiture of retirement annuity for employment after retirement;
and §825.4092, which provides for employer contributions
(surcharges) for employed retirees.
§31.34. Employment Up to Three Months on a One-Time Only Trial
Basis.
(a) Any person receiving a disability retirement annuity may,
without forfeiting payment of the annuity, be employed on a one-time
only trial basis on as much as full time for a period of no more than
three consecutive months [in a school year] if the work meets the re-
quirements in subsection (b) of this section and the person complies
with the requirements of subsection (c) of this section. Employment by
a third party entity is considered employment by a Texas public educa-
tional institution unless the retiree does not perform duties or provide
services on behalf of or for the benet of the institution or the retiree
was rst employed by the third party entity before May 24, 2003.
(b) The work must occur:
(1) in a period, designated by the employee, of no more
than three consecutive months [of a school year]; and
(2) in a school year that begins after the retiree’s effective
date of retirement or no earlier than October 1 if the effective date of
retirement is August 31.
(c) TRS must receive written notice of the retiree’s election
[A retiree must elect in writing on a form prescribed by TRS] to take
advantage of the exception described by this section. The notice must
be made on a form prescribed by TRS and led with TRS prior to the
end of the three month trial period [no later than the end of the rst
month of employment under this section or 30 days after the date of
employment, whichever is less].
(d) Working any portion of a month counts as working a full
month for purposes of this section.
(e) The three month exception permitted under this section is
in addition to the 90 days of work allowed in §31.33 of this chapter
(relating to Substitute Service up to 90 Days) or §31.32 of this chap-
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ter (relating to Half-time Employment Up to 90 Days) for a disability
retiree.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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SUBCHAPTER D. EMPLOYER PENSION
SURCHARGE
34 TAC §31.41
Statutory Authority: The amendment is proposed under the fol-
lowing sections of the Government Code - §824.601, which au-
thorizes the retirement system to adopt rules necessary for ad-
ministering Subchapter G (relating to Loss of Benets on Re-
sumption of Service) of Chapter 824; §824.602, which requires
the TRS Board of Trustees to adopt rules governing the em-
ployment of a substitute and dening "one-half time basis"; and
§825.102, which authorizes the Board to adopt rules for eligibility
for membership, the administration of the funds of the retirement
system, and for the transaction of the business of the Board.
Cross-reference to Statute: The proposed amendment affects
the following statutes in the Government Code - §824.601,
which provides for the loss of benets on resumption of service;
§824.602, which provides for exceptions to the general rule of
forfeiture of retirement annuity for employment after retirement;
and §825.4092, which provides for employer contributions
(surcharges) for employed retirees.
§31.41. Return to Work Employer Pension Surcharge.
(a) For each report month a retiree is working in a TRS-cov-
ered position and reported on the Employment of Retired Members
Report, the employer that reports the retiree shall pay to the Teacher
Retirement System of Texas (TRS) a surcharge based on the retiree’s
salary paid that report month. For purposes of this section, the em-
ployer is the reporting entity that reports the employment of the re-
tiree and the criteria used to determine if the retiree is working in a
TRS-covered position are the same as the criteria for determining em-
ployment eligible for TRS membership, except that a retiree reported
as a substitute must meet the requirements of §31.1(b) of this title for
the surcharge not to apply. For the 2005-2006 school year only, a re-
tiree who retired before September 1, 2005 and is employed for a period
of more than 4 1/2 months due to the enrollment of students displaced
by Hurricane Katrina may be considered a temporary employee whose
employment is not subject to the surcharge under this section.
(b) The surcharge amount that must be paid by the employer
for each retiree working in a TRS-covered position is an amount that is
derived by applying a percentage to the retiree’s salary. The percentage
applied to the retiree’s salary is an amount set by the Board of Trustees
and is based on member contribution rate and the state pension contri-
bution rate.
(c) The surcharge is due from each employer that reports a re-
tiree as working as described in this section on or after September 1,
2005, beginning with the report month for September 2005.
(d) The surcharge is not owed by the employer for any retiree
reported by that employer on the Employment of Retired Members Re-
port for the report month of January 2005.
(e) The surcharge is not owed by the employer for a retiree
that is reported as working under the exception for Substitute Service
as provided in §31.13 of this title unless that retiree combines Substitute
Service under §31.13 of this title with other TRS-covered employment
in the same calendar month. For each calendar month that the retiree
combines substitute service and other TRS-covered employment, the
surcharge is owed by the employer that reports the retiree on all com-
pensation earned by the retiree, including compensation for the substi-
tute service.
(f) The surcharge is owed by the employer on any retiree who
is working for a third party entity but serving in a TRS-covered position
and who is considered an employee of that employer under §824.601(d)
of the Government Code.
(g) If a retiree is employed concurrently in more than one po-
sition that is not eligible for TRS membership, the surcharge is owed
if the combined employment is eligible for membership under §25.6
of this title. If the employment is with more than one employer, the
surcharge is owed by each employer.
(h) If a retiree is employed concurrently in more than one po-
sition and one of the positions is eligible for TRS membership and one
is not, the surcharge is owed on the combined employment. If the em-
ployment is with more than one employer, the surcharge is owed by
each employer.
(i) If a retiree is employed in a position eligible for TRS mem-
bership, the surcharge is owed by each employer on all subsequent em-
ployment with a TRS-covered employer for the same school year.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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CHAPTER 33. LEGAL CAPACITY
34 TAC §33.2, §33.5
As part of the rule review being conducted pursuant to
§2001.039 of the Government Code and the related rules
of the Secretary of State, the Teacher Retirement System of
Texas (TRS or retirement system) proposes amendments to
34 TAC §33.2 and §33.5 of 34 TAC Chapter 33 relating to
employment after retirement. The original notice of intention to
review Chapter 33 was published in the March 31, 2006, issue
of the Texas Register (31 TexReg 2884). An expanded notice
of intention to review Chapter 33 is published elsewhere in this
issue of the Texas Register. As part of the rule review, TRS
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has assessed §33.2 and §33.5 and determined the reasons
for initially adopting them continue to exist, with the proposed
changes described in this notice.
Section 33.2 concerns payments for the account of a minor child
or incapacitated person. The rule requires payments to be made
as authorized by the person with legal authority to act on behalf
of the child or incapacitated person. TRS proposes expanding
references in the rule title and text to encompass not just pay-
ments for the account of, but also to transactions of any kind
(change of address, change of bank, etc.) for a minor child or
incapacitated person.
Section 33.5 concerns approval of designated beneciary. The
rule requires that beneciary designation for an incapacitated
person must be approved by court or otherwise as provided by
law. TRS proposes a minor change to also permit a designation
to be made "as authorized" by a court because at times a court
might have previously entered an order giving authority instead
of specically approving the designation.
As indicated in the expanded notice of intention to review TRS’s
rules published elsewhere in this issue of the Texas Register,
TRS has determined that the reasons for adopting the other rules
in Chapter 33 - 34 TAC §§33.1 (relating to selection of plan for
payment of death claim for minor child), 33.3 (relating to selec-
tion of plan for payment of death claim for an incapacitated per-
son), 33.4 (relating to selection of retirement plan for an incapac-
itated person), 33.6 (relating to power of attorney), and 33.7 (re-
lating to acceptable signatures) - continue to exist, and the retire-
ment system proposes to readopt those rules without changes.
Tony C. Galaviz, TRS Chief Financial Ofcer, has determined
that for the rst ve-year period the proposed sections are in ef-
fect there will be no scal implications for state or local govern-
ment as a result of enforcing or administering the amended sec-
tions. There will not be an effect on small or micro-businesses.
For each year of the rst ve years that the proposed amended
rules would be in effect, Mr. Galaviz and Ronnie Jung, TRS Ex-
ecutive Director, have determined that the public benet antic-
ipated as a result of enforcing each section will be to update
references to the scope of retirement-system transactions and
court actions to which the rules apply. There is no anticipated
economic cost to persons who are required to comply with the
proposed sections.
Comments may be submitted in writing to Ronnie Jung, Execu-
tive Director, 1000 Red River, Austin, Texas 78701. To be fully
considered, written comments must be received by TRS within
30 days of the publication of this notice of proposed rulemaking.
Statutory Authority: The amendments are proposed under the
following sections of the Government Code - §825.102, which
authorizes the Board to adopt rules for the administration of the
funds of the retirement system and for the transaction of the busi-
ness of the Board.
Cross-reference to Statute: The proposed amendments affect
the following statutes in the Government Code - §824.404, which
provides for survivor benets and selection for plan of payment,
including those made by a guardian on behalf of a minor child;
and §825.508, which provides that persons entitled to an annuity
payment or other benets administered by TRS may designate
an authorized representative by power of attorney.
§33.2. Transactions on Behalf [Payments for the Account] of a Minor
Child or Incapacitated Person.
(a) Retirement plan transactions on behalf [Payments for the
account] of a minor child who has not had the disabilities of minority
removed must be directed by the guardian of the estate of the child, by
a person authorized in a court order, or as otherwise provided by the
law.
(b) Retirement plan transactions on behalf [Payments for the
account] of a person who is legally incapacitated must be made as di-
rected by the guardian of the estate of the incapacitated person or as
otherwise provided by the law.
§33.5. Approval of Designated Beneciary.
Any designation of beneciary for any purpose on behalf of a person
who is legally incapacitated must be approved or authorized by a court
of competent jurisdiction or as otherwise provided by the law.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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CHAPTER 35. PAYMENTS BY TRS
34 TAC §35.1
As part of the rule review being conducted pursuant to
§2001.039 of the Government Code and the related rules
of the Secretary of State, the Teacher Retirement System of
Texas (TRS or retirement system) proposes amendments to
34 TAC §35.1 of 34 TAC Chapter 35 relating to payments by
TRS. The original notice of intention to review Chapter 35 was
published in the March 31, 2006, issue of the Texas Register
(31 TexReg 2884). An expanded notice of intention to review
Chapter 35 is published elsewhere in this issue of the Texas
Register. As part of the rule review, TRS has assessed §35.1
and determined the reasons for initially adopting it continue to
exist, with the proposed changes described in this notice.
Section 35.1 concerns computation errors by TRS in determin-
ing a payment amount. The rule authorizes TRS to correct er-
rors in its les and adjust future payments accordingly. TRS pro-
poses amendments to clarify that errors in processing are in-
cluded within the scope of the rule as errors in the les of the
system. Also, TRS proposes clarifying that, in adjusting a fu-
ture annuity so that a person will receive the actuarial equivalent
of what should have been received had the error not occurred,
TRS can make adjustments on less than a lifetime basis. Be-
cause lifetime adjustment may not be feasible for small amounts
owed to the retirement system, TRS proposes amendments to
allow exibility in adjusting one or more payments in appropriate
circumstances.
As indicated in the expanded notice of intention to review TRS’s
rules published elsewhere in this issue of the Texas Register,
TRS has determined that the reasons for adopting the only other
rule in Chapter 35 - 34 TAC §35.2 (relating to direct rollovers from
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TRS) - continue to exist, and the retirement system proposes to
readopt that rule without changes.
Tony C. Galaviz, TRS Chief Financial Ofcer, has determined
that for the rst ve-year period the proposed section is in effect
there will be no scal implications for state or local government
as a result of enforcing or administering the amended section.
There will not be an effect on small or micro-businesses.
For each year of the rst ve years that the proposed amended
rule would be in effect, Mr. Galaviz and Ronnie Jung, TRS Exec-
utive Director, have determined that the public benet anticipated
as a result of enforcing the section will be to clarify the scope of
errors addressed by the rule and to enhance administrative ef-
ciency by providing exibility in the adjustment of smaller errors.
There is no anticipated economic cost to persons who are re-
quired to comply with the proposed section.
Comments may be submitted in writing to Ronnie Jung, Execu-
tive Director, 1000 Red River, Austin, Texas 78701. To be fully
considered, written comments must be received by TRS within
30 days of the publication of this notice of proposed rulemaking.
Statutory Authority: The amendments are proposed under the
following section of the Government Code - §825.102, which
authorizes the Board to adopt rules for the administration of the
funds of the retirement system and for the transaction of the busi-
ness of the Board, and §824.601(f), Government Code, which
authorizes the Board to adopt rules necessary for the adminis-
tration of Government Code Chapter 804, Subchapter G, Loss of
Benets on Resumption of Service, relating to employment after
retirement.
Cross-reference to Statute: The proposed amendments im-
plement the following sections of the Government Code -
§802.1024, which provides for the correction of errors in the
payment of benets by a retirement system, and §825.109,
Government Code, which provides for the correction of errors
by TRS so that future payments will be adjusted to reect
the actuarial equivalent of the benets to which the person
is entitled. The proposed amendments also affect §823.002,
Government Code, which establishes requirements for the
correction of errors related to the determination of creditable
service; §824.006, Government Code, which provides that a
monthly annuity is payable to a retiree or beneciary through
the month in which the person entitled to the annuity dies; and
§824.601, Government Code, which provides that a retiree is
not entitled to benet payments for any month in which the re-
tiree is employed in Texas public education, except as provided
for by §824.602, Government Code.
§35.1. Payment [Computation] Error.
(a) If any error in the records, including errors caused by the
administrative process, results in any member, retiree, beneciary, or
alternate payee under Gov’t Code Section 804.005 receiving more or
less than the recipient would have been entitled to receive had the
records been correct, the Teacher Retirement System of Texas (TRS)
shall correct such error and so far as practicable shall adjust any future
payment in such a manner that the actuarial equivalent of the benet
to which the recipient was correctly entitled will be paid. The adjust-
ment may be made to one or more future payments or to payments for
as long as the life of the recipient, at the discretion of TRS.
(b) If no future payments are due, TRS may recover an over-
payment in any manner that would be permitted for the collection of
any other debt.
(c) TRS may correct an overpayment of benets to a person
entitled to receive payments from TRS by the method described in sub-
section (a) of this section only for an overpayment made during the
three years preceding the date TRS discovers or discovered the over-
payment.
(d) TRS may not recover from a person entitled to receive pay-
ments from TRS any overpayment made more than three years before
the discovery of the overpayment. This subsection does not apply to re-
covery of any payments made after the death of a retiree or beneciary
if such payments were not due because of the death of the recipient but
were paid because TRS did not receive notice of the recipient’s death.
(e) The limitations in subsections (c) and (d) of this section do
not apply to an overpayment that a reasonable person should know the
person is not entitled to receive.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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CHAPTER 41. HEALTH CARE AND
INSURANCE PROGRAMS
As part of the rule review of 34 TAC Chapter 41, relating to
health care and insurance programs, being conducted pursuant
to §2001.039 of the Government Code and the related rules of
the Secretary of State, the Teacher Retirement System of Texas
(TRS) proposes amendments to §§41.15 - 41.19, 41.30 - 41.41,
41.50 - 41.52, and 41.91. The original notice of intention to re-
view Chapter 41 was published in the March 31, 2006, issue
of the Texas Register (31 TexReg 2884). An expanded notice
of intention to review Chapter 41 is published elsewhere in this
issue of the Texas Register. TRS has assessed the rules with
proposed amendments and determined the reasons for initially
adopting them continue to exist, with the changes described in
this notice. Explanations of the proposals are set out below
by subchapter of Chapter 41. Subchapters without proposed
changes in them are not included.
Subchapter B, Long-Term Care, Disability, and Life Insurance:
This subchapter contains six rules addressing the insurance cov-
erage that can be offered pursuant to Chapter 1576 of the Insur-
ance Code. Changes are proposed for ve rules in the subchap-
ter, §§41.15, 41.16, 41.17, 41.18, and 41.19.
Section 41.15 concerns requirements to bid on insurance for
school district employees and retirees under Chapters 1576 and
1577 of the Insurance Code. The rule establishes the eligibil-
ity requirements for contractors or carriers to bid on the insur-
ance coverage that can be offered under Chapter 1576 (Chapter
1577 of the Insurance Code was repealed effective September
1, 2005). All of the amendments proposed for this rule update
statutory references following legislative changes; there are no
substantive changes being proposed for this rule.
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Section 41.16 concerns coverage offered under the Texas Public
School Employees and Retirees Group Long-Term Care Insur-
ance Program. The rule provides that the TRS Board may se-
lect or reject any and all coverage options relating to the group
long-term care insurance program. The two proposed amend-
ments to this rule update statutory references; there are no sub-
stantive changes being proposed for this rule.
Section 41.17 concerns denitions. The rule contains denitions
for terms used in Subchapter B of Chapter 41. All of the amend-
ments proposed for this rule update statutory references; there
are no substantive changes being proposed for this rule.
Section 41.18 concerns eligibility for the Texas Public School
Employees and Retirees Group Long-Term Care Insurance Pro-
gram. The rule describes the individuals that are eligible to par-
ticipate in the long-term care insurance program. The one pro-
posed amendment to this rule is very minor and conforms to sim-
ilar changes proposed for other rules regarding statutory citation
style. There are no substantive changes being proposed for this
rule.
Section 41.19 concerns initial enrollment periods for the Texas
Public School Employees and Retirees Group Long-Term Care
Insurance Program. This rule establishes the enrollment periods
of coverage for long-term care insurance as required by Chap-
ter 1576, Texas Insurance Code. One of the amendments pro-
posed for this rule updates statutory references following leg-
islative changes. The change from "Central" to "Austin" time is
intended to avoid confusion when Texas switches between "Cen-
tral" time and "Daylight Savings" time during the year. The pro-
posed changes to this rule are not substantive.
Subchapter C, Texas School Employees Group Health (TRS-
ActiveCare): This subchapter contains sixteen rules addressing
the administration and operation of the TRS-ActiveCare health
benets program. Changes are proposed for all but one of the
rules in the subchapter--§§41.30, 41.31, 41.32, 41.33, 41.34,
41.35, 41.36, 41.37, 41.38, 41.39, 41.40, 41.41, 41.50, 41.51,
and 41.52.
Section 41.30 concerns participation in the Texas School Em-
ployees Uniform Group Health Coverage Act (TRS-ActiveCare)
by school districts, other educational districts, charter schools,
and regional education service centers: The rule describes the
manner, form, timing and effect of election by entities eligible
to participate in the TRS-ActiveCare health benets program.
State law directs TRS to provide by rule details concerning par-
ticipation in TRS-ActiveCare by school districts, regional educa-
tion service centers, educational districts, certain risk pools, and
eligible charter schools. The rule claries the law by providing
details about the election into and participation by those eligible
entities. Proposed substantive changes include the following: (i)
requiring that a notice of election be received by TRS on or prior
to the tenth (10th) business day before the rst day of the en-
rollment period to be established for the entity making the elec-
tion in order to insure that employees and their dependents are
afforded adequate enrollment periods; and (ii) requiring that a
notice of revocation be received by TRS no later than the tenth
(10th) business day before the rst day of the enrollment period
to be established for the entity that made an election. The latter
proposed requirement will provide sufcient time for the entity to
give notice that its employees and their dependents should not
attempt to enroll in TRS-ActiveCare. Proposed non-substantive
changes include the following: (i) updating statutory references
following legislative changes that re-codied some sections of
law; (ii) reorganizing certain parts of the rule for purposes of clar-
ication and readability; (iii) updating the rule to address current
election procedures and expired deadlines; and (iv) removing
subsection (b)(3) of §41.30 because the law upon which this sub-
section was based has expired.
Section 41.31 concerns eligible bidders. The rule describes el-
igible bidders for contracts concerning the various services as-
sociated with TRS-ActiveCare, including bids from health main-
tenance organizations. In addition to updating language in the
rule to reect current terminology, the proposed amendments
remove references to "proposals" to provide clarity and consis-
tency. The concept of "bids" includes the concept of "proposals"
within the context of the statutory scheme of TRS-ActiveCare.
Section 41.32 concerns bid procedure. The rule addresses a
number of issues associated with bid procedures. Pursuant to
§1579.054, Insurance Code, a contract to provide coverage in
association with TRS-ActiveCare may be awarded only through
competitive bidding under rules adopted by TRS. The one pro-
posed change is to eliminate an existing typographical error.
Section 41.33 concerns denitions applicable to the Texas
School Employees Uniform Group Health Coverage Program.
This rule contains a number of denitions applicable to TRS-Ac-
tiveCare. Many of these denitions provide greater details and
clarication regarding denitions that are found in §§1579.002 -
1579.004 of the Insurance Code. A proposed new paragraph
(1)(D) of §41.33 contains the only substantive changes. The
new subsection seeks to clarify individuals that are not included
in the denition of "Dependent" for purposes of TRS-ActiveCare
even though, within the common meaning of the word, the indi-
vidual may be in a "dependent relationship" with a full-time or
part-time employee. For example, the proposed new subsection
claries that a dependent does not include a parent or grandpar-
ent, nor does the term include a brother or sister except in the
limited circumstances noted in the proposed language for this
rule. Proposed non-substantive changes include the following:
(i) updating statutory references following legislative changes
that re-codied some sections of law; and (ii) rewording certain
parts of the rule for purposes of clarication and readability.
Section 41.34 concerns eligibility for coverage under the Texas
School Employees Uniform Group Health Coverage Program.
The rule claries the law concerning the persons eligible to be
enrolled in TRS-ActiveCare. The proposed changes are non-
substantive and include the following: (i) updating statutory ref-
erences following legislative changes that re-codied some sec-
tions of law; and (ii) rewording certain parts of the rule for pur-
poses of clarication and readability.
Section 41.35 concerns coverage plans. As required by state
law, the rule denes the types of coverage plan and available
tiers of coverage offered by TRS-ActiveCare. Proposed non-
substantive changes include the following: (i) updating statutory
references following legislative changes that re-codied some
sections of law; and (ii) reorganizing certain parts of the rule for
purposes of clarication and readability. Proposed substantive
changes include: (i) stating that TRS-ActiveCare shall include
at least two, not three, coverage plans, which is consistent with
§1579.101 (b), Insurance Code; and (ii) revising subsection (d)
in compliance with amendments made to §1579.104, Insurance
Code.
Section 41.36 concerns enrollment periods for the TRS-Active-
Care Program. The rule describes and claries the enrollment
periods for TRS-ActiveCare. Proposed substantive changes in-
clude the following: (i) in subsections (d), (e), (f), and (g) of
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§41.36, clarifying that a completed enrollment form must be re-
ceived by a participating entity or the health plan administrator of
TRS-ActiveCare during the given enrollment period; (ii) in sub-
section (d) of the section, providing that the enrollment period
associated with a special enrollment event shall be the 31 cal-
endar days immediately after the date of the special enrollment
event, which is consistent with the other 31-day enrollment pe-
riods noted in this rule--HIPAA requires that this enrollment pe-
riod last at least 30 days after the special enrollment event; (iii)
also in subsection (d), stating that the enrollment form must be
received by a participating entity or the health plan administra-
tor, within the noted 31 calendar day period--this is consistent
with other TRS-ActiveCare rules; (iv) in subsection (f) of the
rule, stating that the 31 calendar day period begins when no-
tice of the contract termination is sent by TRS or its designee
to the eligible employee, versus when notice is received by the
employee--this proposed date can be accurately determined by
TRS; and (v) in subsections (f) and (g) of §41.36, stating that the
enrollment form must be received by a participating entity or the
health plan administrator, versus "submitted" by the employee,
within the noted 31 calendar day period--this proposed change is
consistent with other TRS-ActiveCare rules. Proposed non-sub-
stantive changes include reorganizing certain parts of the rule
for purposes of clarication and readability.
Section 41.37 concerns effective date of coverage. The rule de-
scribes the effective dates of coverage in TRS-ActiveCare for
eligible full-time and part-time employees and their eligible de-
pendents. It is proposed that the current language of subsection
(a) in the section be deleted because the deadline noted therein
has expired. Similarly, it is proposed that the current language in
subsection (c)(3) of §41.37 be deleted because the 90 day wait-
ing period for TRS membership no longer exists.
Section 41.38 concerns termination date of coverage. The rule
describes when coverage terminates under TRS-ActiveCare. All
of the proposed changes are non-substantive in nature and are
offered for the purpose of clarifying this rule. The use of "Austin"
time avoids the confusion created by the semiannual switches
between "Daylight Savings Time" and regular "Central Time."
Section 41.39 concerns coverage for individuals changing em-
ployers. The rule addresses various issues that may arise when
an employee either enrolled or eligible to enroll in TRS-Active-
Care changes employers. The additional proposed language
in subsection (a)(1) of the rule claries that when an employee
changes his or her employer, the employee may add dependents
only if a special enrollment event arises under the federal Health
Insurance Portability and Accountability Act of 1996 (HIPAA).
The remaining proposed changes to the section are non-sub-
stantive.
Section 41.40 concerns coverage continuation while on leave
without pay. The rule addresses the continuation of coverage
under TRS-ActiveCare while the individual is on leave without
pay. All of the proposed changes are non-substantive in nature
and are offered for the purpose of clarifying this rule. As with
proposed amended §41.38, the use of "Austin" time avoids the
confusion created by the semiannual switches between "Day-
light Savings Time" and regular "Central Time."
Section 41.41 concerns premium payments. The rule addresses
issues associated with the payment of premiums by participating
entities. All of the proposed changes to the section are non-
substantive in nature and are consistent with similar changes in
other rules.
Section 41.50 concerns adjudication of claims. The rule ad-
dresses appeals relating to claims and other benets that are
made to the TRS Appeal Committee, and possibly thereafter to
the Executive Director. Numerous non-substantive changes are
being proposed for purposes of clarication and readability. Pro-
posed substantive changes include the following: (i) in subsec-
tion (a) of §41.50, clarifying that all procedures established by
the administering rm be exhausted before an appeal is made
to TRS; (ii) providing that the members of the Appeal Commit-
tee shall be appointed by and serve at the discretion of the Chief
Operating Ofcer if the position of the Deputy Director is vacant;
(iii) providing that the Committee shall apply the TRS-ActiveCare
plan design and rules in effect on the date the rst of the following
events occurs--the date the claim was incurred or the date the
benet was denied by the administering rm; (iv) requiring that a
request for an appeal conference be submitted and received by
TRS, versus only a requirement that the request be submitted,
no later than 45 days after the date of the initial written decision
by the Committee; (v) clarifying that while waiting for an appeal
conference, the initial denial by the Committee shall stand until
the conference is held; (vi) requiring that a request for an appeal
to the Executive Director be submitted and received by TRS, ver-
sus only a requirement that the request be submitted, no later
than 45 days after the date of the initial written decision by the
Committee or no later than 30 days after the date of the written
decision by the Committee made pursuant to an appeal confer-
ence.
Section 41.51 concerns appeals relating to eligibility. The rule
addresses appeals relating to eligibility that are made to the TRS
Appeal Committee, and possibly thereafter to the Executive Di-
rector. These issues are also part of the on-going operations
of TRS- ActiveCare; therefore, the reason for adopting the rule
continues to exist. Numerous non-substantive changes are be-
ing proposed for purposes of clarication and readability. More
substantive in nature, language found in subsection (c) that in-
corporates by reference the procedures found in §41.50 is being
deleted. In its place, a handful of new sections are being added
which "mirror" existing or proposed subsections of §41.50 (e.g.,
subsections (c), (d), (e), (g) and (h) of §41.51). Comments con-
cerning proposed changes to §41.50 (above) are equally appli-
cable to similar language found in subsections (c), (d), (e), (g)
and (h) of §41.51. Subsection (f) contains the most substan-
tive proposed changes in this rule. For the rst time, subsection
(f) provides that if TRS nds that extraordinary circumstances
constituting "good cause," as dened in this subsection, pre-
vented the Petitioner from complying fully with a deadline un-
der TRS-ActiveCare plan design or rules, the appeal may be
granted. Note further that proposed subsection (f) expressly ad-
dresses, for the rst time in the TRS-ActiveCare rules, situations
when misinformation concerning an enrollment deadline is pro-
vided not just by TRS, but also by the TRS-ActiveCare health
plan administrator (presently, Blue Cross Blue Shield of Texas)
or a participating entity (e.g., a school district). This proposed
amendment to the rule provides that misinformation from any
of these three sources may, under certain circumstances, be
grounds for a nding of "good cause" to allow an enrollment in
TRS-ActiveCare.
Section 41.52 concerns expulsion from TRS-ActiveCare Pro-
gram. The rule addresses various issues associated with the
expulsion of a participant in TRS-ActiveCare. All of the pro-
posed changes to §41.52 are non-substantive in nature and are
consistent with similar changes in other rules.
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Subchapter D, Comparability of Group Health Coverages: This
subchapter addresses the efforts of TRS in determining the com-
parability of a school district’s group health coverage to the ba-
sic health coverage provided under the Texas Employees Group
Benets Act and contains only one rule, §41.91, which is pro-
posed for amendment.
Section 41.91 concerns certication of insurance coverage. This
rule specically addresses the role of TRS in conducting a com-
parability study and the factors to be considered in determining
comparability to the basic health care coverage offered to state
employees. The comparability study only applies to school dis-
tricts that do not participate in TRS-ActiveCare. Also, this rule
addresses the scope of the comparability study and the reporting
requirements of the affected school districts. All of the amend-
ments proposed for this rule either update statutory references
or make minor, non-substantive changes to the text of the rule.
As indicated in the expanded notice of intention to review TRS’s
rules published elsewhere in this issue of the Texas Register,
the sections of 34 TAC Chapter 41 not mentioned above are
proposed for readoption without changes because, having as-
sessed those rules, TRS has determined that the reasons for
adopting them continue to exist.
Tony C. Galaviz, TRS Chief Financial Ofcer, has determined
that for the rst ve-year period the proposed amendments are in
effect there will be no scal implications for state or local govern-
ment as a result of enforcing or administering the amended sec-
tions. There will not be an effect on small or micro-businesses.
For each year of the rst ve years that the proposed amend-
ments would be in effect, Mr. Galaviz and Ronnie Jung, TRS
Executive Director, have determined that the public benet an-
ticipated as a result of enforcing each amended section will be
to update the rules to reect recent changes in law, to clarify and
enhance the readability of provisions, and to incorporate into rule
certain practices and procedures applied by staff. There is no
anticipated economic cost to persons who are required to com-
ply with the proposed amendments.
Comments may be submitted in writing to Ronnie Jung, Execu-
tive Director, 1000 Red River, Austin, Texas 78701. To be fully
considered, written comments must be received by TRS within
30 days of the publication of this notice of proposed rulemaking.
SUBCHAPTER B. LONG-TERM CARE,
DISABILITY AND LIFE INSURANCE
34 TAC §§41.15 - 41.19
Statutory Authority: The amendments are proposed under the
following statutes: §1576.006, Insurance Code, which autho-
rizes TRS to adopt rules relating to the group long-term care
insurance program as TRS considers necessary; §1579.052,
Insurance Code, which authorizes TRS to adopt rules relating
to the TRS-ActiveCare program as TRS considers necessary,
including rules relating to the adjudication of claims and ex-
pelling participants from the program for cause; §1579.101,
Insurance Code, which requires TRS to establish by rule plans
for group coverages under the TRS-ActiveCare program and to
dene by rule the requirements of each coverage plan and tier
of coverage; §1579.102, Insurance Code, which requires TRS
to prescribe by rule the coverage provided under the TRS-Ac-
tiveCare catastrophic coverage plan; and §22.004, Education
Code, which requires TRS to adopt rules to determine whether
a school district’s group health coverage is comparable to the
basic health coverage offered under the Texas Employees
Group Benets Act.
Cross-reference to statute: The proposed amendments affect
the following sections of the Insurance Code: §1576.008, which
addresses competitive bidding requirements; §1576.001, which
contains various denitions; §1576.006, which grants the trustee
the authority to adopt rules as necessary to administer Chap-
ter 1576; §1579.052, which grants the trustee the authority to
adopt rules as necessary to administer Chapter 1579, including
rules relating to the adjudication of claims and expelling partic-
ipants from TRS-ActiveCare for cause; §1579.151, which de-
scribes elections available to school districts with 500 or fewer
employees and elections available to various other entities el-
igible to participate in TRS-ActiveCare; §1579.152, which ad-
dresses participation in TRS-ActiveCare by school districts with
more than 500 employees; §1579.1525, which addresses partic-
ipation in TRS-ActiveCare before September 1, 2005, by school
districts with more than 500 employees; §1579.153, which ad-
dresses participation in TRS-ActiveCare by certain risk pools;
§1579.154, which addresses participation in TRS-ActiveCare by
eligible charter schools; §1579.054, which requires competitive
bidding under rules adopted by the trustee; §1579.055, which
provides that the trustee is not required to select the lowest bid
and may also consider any relevant criteria; §1579.002, which
contains general denitions; §1579.003, which contains the de-
nition of an "employee"; §1579.004, which contains the denition
of a "dependent"; §1579.201, which provides that the terms "full-
time employee" and "part-time employee" shall have the mean-
ings assigned by rules adopted by the trustee; §1579.202, which
describes "eligible employees" for TRS-ActiveCare; §1579.101,
which authorizes plans of group coverages; §1579.104, which
addresses optional coverages that can be offered under TRS-
ActiveCare; §1579.203, which addresses the ability of an eligi-
ble employee to select different coverage plans; and §1579.255,
which addresses payments to TRS-ActiveCare by participating
entities.
§41.15. Requirements to Bid on Insurance for [For] School District
Employees and Retirees Under Chapter [Chapters] 1576 [and 1577]
of the Insurance Code.
(a) All contractors contracting and providing coverage under
Chapter [Chapters] 1576 [and 1577], Insurance Code, must:
(1) - (2) (No change.)
(3) coordinate services under the insurance coverages pro-
vided under Chapter [Insurance Code Chapters] 1576, Insurance Code
[ and 1577]; and
(4) (No change.)
(b) - (d) (No change.)
§41.16. Coverage Offered Under the Texas Public School Employees
and Retirees Group Long-Term Care Insurance Program.
Under the authority granted by Chapter [Chapters] 1576 [and 1577],
Insurance Code, the TRS Board of Trustees may select or reject any and
all coverage options relating to the program, including but not limited
to:
(1) - (2) (No change.)
§41.17. Denitions.
The following words and terms when used in subchapter B have the
following meanings, unless the context clearly indicates otherwise.
(1) Carrier or Insurer--Any entity authorized by the Texas
Department of Insurance to provide any of the insurance coverage, ben-
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ets, or services described by Chapter 1576, Insurance Code, [Article
3.50-4A] under the insurance laws of this state.
(2) - (5) (No change.)
(6) Program--The Texas Public School Employees and Re-
tirees Group Long-Term Care Insurance Program set out in Chapter
[Chapters] 1576 [and 1577], [Texas] Insurance Code.
(7) (No change.)
§41.18. Eligibility for the Texas Public School Employees and Re-
tirees Group Long-Term Care Insurance Program.
(a) (No change.)
(b) Texas public school retirees, as dened by [Insurance
Code] §1575.004, Insurance Code, who are not participating in a group
program under the Texas Employees Group Benets Act or the State
University Employees Uniform Insurance Benets Act, their spouses,
surviving spouses, parents, grandparents, parents of their spouses,
and parents of their surviving spouses are eligible to participate in the
program.
(c) (No change.)
§41.19. Initial Enrollment Periods for Texas Public School Employ-
ees and Retirees Group Long-Term Care Insurance Program.
(a) In accordance with Chapter [Insurance Code, Chapters]
1576 [and 1577], Insurance Code, TRS as trustee has the authority to
declare periodic open enrollment and the rules and conditions for such
open enrollment periods for the program.
(b) The initial enrollment period for newly hired eligible par-
ticipating members and their eligible family members will begin on the
effective date of employment and end at 11:59 p.m. Austin [Central]
Time on the 90th day after the effective date of employment.
(c) The initial enrollment period for eligible current Texas
public school employees who are covered under their employer-spon-
sored group long-term care plan but whose employer is terminating
the group long-term care plan and their eligible family members will
begin on the date such plan is terminated by their employer and end at
11:59 p.m. Austin [Central] Time on the 30th day after the termination
date of such plan.
(d) The initial enrollment period for eligible service retirees
under age 60 and their eligible family members is the same as their
initial enrollment period under the TRS-Care program set out in §41.1
(relating to Enrollment Periods for the Texas Public School Retired
Employees Group Benets Program [(TRS-Care)]).
(e) The initial enrollment period for surviving spouses of eli-
gible participating members and surviving spouses of eligible retirees
will begin on the rst day after the eligible employee or retiree dies and
end at 11:59 p.m. Austin [Central] Time on the 30th day after the end
of the month in which the eligible participating member or retiree dies.
(f) The initial enrollment period for new spouses and parents
of new spouses will begin on the date of the eligible participating mem-
ber’s or retiree’s marriage and end at 11:59 p.m. Austin [Central] Time
on the 30th day after the marriage date.
(g) - (i) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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SUBCHAPTER C. TEXAS SCHOOL
EMPLOYEES GROUP HEALTH (TRS-
ACTIVECARE)
34 TAC §§41.30 - 41.41, 41.50 - 41.52
Statutory Authority: The amendments are proposed under the
following statutes: §1576.006, Insurance Code, which autho-
rizes TRS to adopt rules relating to the group long-term care
insurance program as TRS considers necessary; §1579.052,
Insurance Code, which authorizes TRS to adopt rules relating
to the TRS-ActiveCare program as TRS considers necessary,
including rules relating to the adjudication of claims and ex-
pelling participants from the program for cause; §1579.101,
Insurance Code, which requires TRS to establish by rule plans
for group coverages under the TRS-ActiveCare program and to
dene by rule the requirements of each coverage plan and tier
of coverage; §1579.102, Insurance Code, which requires TRS
to prescribe by rule the coverage provided under the TRS-Ac-
tiveCare catastrophic coverage plan; and §22.004, Education
Code, which requires TRS to adopt rules to determine whether
a school district’s group health coverage is comparable to the
basic health coverage offered under the Texas Employees
Group Benets Act.
Cross-reference to statute: The proposed amendments affect
the following sections of the Insurance Code: §1576.008, which
addresses competitive bidding requirements; §1576.001, which
contains various denitions; §1576.006, which grants the trustee
the authority to adopt rules as necessary to administer Chap-
ter 1576; §1579.052, which grants the trustee the authority to
adopt rules as necessary to administer Chapter 1579, including
rules relating to the adjudication of claims and expelling partic-
ipants from TRS-ActiveCare for cause; §1579.151, which de-
scribes elections available to school districts with 500 or fewer
employees and elections available to various other entities el-
igible to participate in TRS-ActiveCare; §1579.152, which ad-
dresses participation in TRS-ActiveCare by school districts with
more than 500 employees; §1579.1525, which addresses partic-
ipation in TRS-ActiveCare before September 1, 2005, by school
districts with more than 500 employees; §1579.153, which ad-
dresses participation in TRS-ActiveCare by certain risk pools;
§1579.154, which addresses participation in TRS-ActiveCare by
eligible charter schools; §1579.054, which requires competitive
bidding under rules adopted by the trustee; §1579.055, which
provides that the trustee is not required to select the lowest bid
and may also consider any relevant criteria; §1579.002, which
contains general denitions; §1579.003, which contains the de-
nition of an "employee"; §1579.004, which contains the denition
of a "dependent"; §1579.201, which provides that the terms "full-
time employee" and "part-time employee" shall have the mean-
ings assigned by rules adopted by the trustee; §1579.202, which
describes "eligible employees" for TRS-ActiveCare; §1579.101,
which authorizes plans of group coverages; §1579.104, which
addresses optional coverages that can be offered under TRS-
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ActiveCare; §1579.203, which addresses the ability of an eligi-
ble employee to select different coverage plans; and §1579.255,
which addresses payments to TRS-ActiveCare by participating
entities.
§41.30. Participation in the Health Benets Program under the
Texas School Employees Uniform Group Health Coverage Act
[(TRS-ActiveCare)] by School Districts, Other Educational Districts,
Charter Schools, and Regional Education Service Centers.
(a) Manner, form and effect of election.
(1) Form of the notice of election. All elections to partici-
pate [opt in or opt out of participation] in the health benets program,
referred to as "TRS-ActiveCare," [uniform group coverage] under the
Texas School Employees Uniform Group Health Coverage Act (the
"Act"), Chapter 1579, [(TRS-ActiveCare) pursuant to the provisions
of] Insurance Code, shall be in writing, in a form prescribed [Article
3.50-7, as added by the 77th Legislature, 2001 in House Bill 3343 and
as permitted] by the Teacher Retirement System of Texas (TRS), as
trustee of TRS-ActiveCare. An incomplete or unsigned notice of elec-
tion will not be deemed received by TRS for purposes of determining
whether a valid election has been exercised [the program, shall be in
writing, in a form prescribed by TRS and received by TRS no later than
5:00 p.m. on or before the applicable election deadline date specied
in this section].
(2) Timing of the receipt of the notice of election. A no-
tice of election otherwise valid must be received by TRS on or prior to
the tenth (10th) business day before the rst day of the enrollment pe-
riod established under §41.36 of this title for the entity seeking to join
TRS-ActiveCare. [A notice of election otherwise valid received by fac-
simile before the applicable deadline is acceptable if TRS receives the
original, signed notice of election within seven calendar days after the
applicable deadline. An incomplete or unsigned notice of election will
not be deemed received by TRS for purposes of determining whether
a valid election has been exercised.]
(3) Time of the receipt of a notice of revocation. In order to
revoke a [A ] valid election to participate in TRS-ActiveCare, a written
notice of revocation, signed by the entity that led the valid election,
must be received by TRS no later than the tenth (10th) business day
before the rst day of the enrollment period established under §41.36 of
this title for the entity. There is no particular form required for a written
notice of revocation. However, an unsigned notice of revocation will
not be deemed received by TRS for purposes of determining whether
a valid revocation has been exercised. [led with TRS is irrevocable
once the election deadline passes, unless TRS is authorized to extend
a deadline and does so by resolution of the TRS Board of Trustees.]
(4) Discontinuance of participation. Entities that [electing
to] participate in [the] TRS-ActiveCare [program] may not discontinue
participation unless authorized by Chapter 1579, Insurance Code, [Ar-
ticle 3.50-7,] and by appropriate rule or resolution adopted by the TRS
Board of Trustees. [Entities opting out of participation in the TRS-Ac-
tiveCare program have no further opportunity to elect to participate
except as authorized by Insurance Code, Article 3.50-7, and by appro-
priate rule or resolution adopted by the TRS Board of Trustees. If an
entity has an option to opt in and thereby participate in the TRS-Active-
Care program, a failure to properly or timely le a notice of election
shall have the effect of the entity electing not to participate. Likewise,
if an entity has an option to opt out and thereby not participate in the
TRS-ActiveCare program, a failure to properly or timely le a notice
of election shall have the effect of the entity electing to participate.]
(b) School districts with 500 or fewer employees. Pursuant to
§1579.151(a), Insurance Code, [Article 3.50-7 §5(a),] school districts
with 500 or fewer employees as of January 1, 2001 were [are] required
to participate effective September 1, 2002 in [the] TRS-ActiveCare
[program], except that certain of these school districts were authorized
to [may] delay or opt out of participation by specied election deadline
dates. With regard to a school district that opted out of participation
in TRS-ActiveCare pursuant to either §1579.151(b) or §1579.153 (c),
Insurance Code, as those provisions existed at the time the school dis-
trict opted out, subsection (h) of this section provides the method for
such a school district to change its election [deadlines as provided in
paragraphs (1) through (3) of this subsection].
[(1) Pursuant to Insurance Code, Article 3.50-7 §5(g), a
school district with 500 or fewer employees as of January 1, 2001 that,
on January 1, 2001, was individually self-funded for the provision of
health care coverage to its employees may elect to opt out of the manda-
tory participation in the TRS-ActiveCare program effective September
1, 2002, by ling its notice of election with TRS on or before Septem-
ber 1, 2001. Subsection (h) of this section provides the method for a
school district to change its election.]
[(2) Pursuant to Insurance Code, Article 3.50-7 §5(e), a
school district with 500 or fewer employees as of January 1, 2001 that
was a member on January 1, 2001 of a risk pool established under
the authority of Local Government Code, Chapter 172, may opt out
of the mandatory participation in the TRS-ActiveCare program effec-
tive September 1, 2002 by ling its notice of election with TRS on or
before September 1, 2001 and electing thereby to continue in the risk
pool that the district participated in on January 1, 2001. Subsection (h)
of this section provides the method for a school district to change its
election.]
[(3) Pursuant to Insurance Code, Article 3.50-7 §5(h), a
school district with 500 or fewer employees as of January 1, 2001, other
than a qualifying district as dened in subsection (b)(3)(B) of this sec-
tion, that is a party to a contract for the provision of health insurance
coverage to the employees of the district that is in effect on Septem-
ber 1, 2002 may delay mandatory participation in the TRS-ActiveCare
program effective September 1, 2002, by ling its notice of election
with TRS on or before September 1, 2001.]
[(A) A qualifying school district, as dened in subsec-
tion (b)(3)(B) of this section, may delay mandatory participation in the
TRS-ActiveCare program effective September 1, 2002, by ling its no-
tice of election with TRS on or before August 15, 2002.]
[(B) A qualifying school district is one that meets the
following criteria:]
[(i) had 500 or fewer employees as of January 1,
2001;]
[(ii) made available to its employees in the 2001-
2002 school year one or more plans of comparable coverage as deter-
mined by the TRS comparability report for the 2001-2002 school year;
and]
[(iii) reected in its comparability compliance re-
port to TRS that at least 50% of the district’s aggregate employees cov-
ered by plans offered by the district in the 2001-2002 school year were
participating in the comparable plan(s) made available by the district.]
[(C) At the time of an election under subsection (b)(3)
of this section, such a school district must provide the expiration date
of the contract to TRS and shall begin mandatory participation in the
TRS-ActiveCare program on the rst day of the month immediately
following the month in which termination or expiration of the contract
occurs.]
(c) School districts with 501 or more employees but not more
than 1000 employees. School districts with 501 or more employees but
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not more than 1000 employees at any time during the 2001 school year,
as reected on any report received by TRS for a reporting period dur-
ing that school year may elect to participate in [the] TRS-ActiveCare
[program] in the manner prescribed in subsection (h) of this section.
(d) School districts with 1001 or more employees. A school
district with 1001 or more employees at any time during the 2001
school year, as reected on any report received by TRS for a reporting
period during that school year, may elect to participate in [the ]TRS-Ac-
tiveCare by ling a notice of election in compliance with subsection (a)
of this section, [program, provided that notice of its election shall be in
a form prescribed by TRS and shall be received by TRS at its ofces
on or after November 22, 2002] in which event the school district will
become a participating entity on the later of the rst day of the month
following six (6) months from [after] the date on which TRS receives
the notice of election or a preferred date specied by the school district
in its notice of election. Alternatively, the district will become a partic-
ipating entity effective on the date approved by the Executive Director,
if applicable, as described in subsection (i) of this section.
(e) Educational districts. Pursuant to §1579.151(c),Insurance
Code, [Article 3.50-7 §5(i),] educational districts whose employees
are members of TRS are required to participate effective September 1,
2002 in [the] TRS-ActiveCare [program], except that educational dis-
tricts with 500 or fewer employees on January 1, 2001 were allowed to
[may] opt out of participation. September 1, 2001 was [is] the deadline
for such an educational district to le its notice of election with TRS
to opt out of participation in [the] TRS-ActiveCare [program]. Sub-
section (h) of this section provides the [a] method for an educational
district to change its election.
(f) Charter schools. Pursuant to §1579.154, Insurance Code,
[Article 3.50-7 §6,] an open-enrollment charter school established un-
der [Education Code,] Chapter 12, Subchapter D, Education Code,
("charter school") may elect to participate in [the] TRS-ActiveCare by
complying with both paragraphs (1) and (2) of this subsection [pro-
gram]. Only an eligible charter school under the Act may elect to par-
ticipate.
(1) Pursuant to §1579.154(a), Insurance Code, [Article
3.50-7 §6(a),] to be eligible, a charter school must agree to inspec-
tion of all records of the school relating to its participation in [the]
TRS-ActiveCare [program] by TRS, by the administering rm as de-
ned in §1579.002(1), Insurance Code, [Article 3.50-7 §2(1),] by the
commissioner of education, or by a designee of any of those entities,
and further must agree to have its accounts relating to participation in
[the] TRS-ActiveCare [program] annually audited by a certied public
accountant at the school’s expense. The agreement of the charter
school shall be evidenced in writing and shall constitute a part of a
notice of election prescribed by TRS pursuant to subsection (a) of this
section.
[(2) This paragraph applies only to charter schools eligible
to participate in the TRS-ActiveCare program that either received state
funding in accordance with Education Code, Chapter 12, prior to June
1, 2001, and did not le a notice of election to participate on or before
September 1, 2001, or received or will receive state funding in accor-
dance with Education Code, Chapter 12, on or after June 1, 2001, and
did not or do not le a notice of election to participate on or before the
later of September 1, 2001 or the ninetieth calendar day following the
date the Texas Education Agency authorized the Comptroller to issue
the rst payment of funds to such charter school, so long as the nineti-
eth calendar day is no later than June 30, 2003. Those eligible charter
schools may elect to opt into and participate in the TRS-ActiveCare
program by ling a notice of election in a form prescribed by TRS and
received by TRS in its ofces no later than 5:00 p.m., Central Time,
on July 1, 2003, in which event the charter school will become a par-
ticipating entity no later than the rst day of the month following sixty
(60) days after the date on which TRS receives the notice.]
(2) [(3)] Eligible charter schools [that do not elect to par-
ticipate in the TRS-ActiveCare program pursuant to subsection (f)(2)
of this section] may elect to [opt into and] participate in [the] TRS-Ac-
tiveCare [program] by ling a notice of election in compliance with
subsection (a) of this section, [in a form prescribed by TRS and re-
ceived by TRS in its ofces at any time or date after 5:00 p.m., Central
Time, on July 1, 2003,] in which event the charter school will become
a participating entity on the later of the rst day of the month follow-
ing six (6) months from the date on which TRS receives the notice of
election or a preferred date specied by the charter school in its no-
tice of election. Alternatively, the eligible charter school will become
a participating entity effective on the date approved by the Executive
Director, if applicable, as described in subsection (i) of this section.
(g) Regional education service centers. Pursuant to
§1579.151(a), Insurance Code, [Article 3.50-7 §5(a),] each regional
education service center established under Chapter 8, Education Code,
[Chapter 8,] is required to participate effective September 1, 2002 in
[the] TRS-ActiveCare [program].
(h) School districts that opted out of participation in TRS-Ac-
tiveCare as described in subsection (b)[(1), (b)(2),] or (c) of this sec-
tion[,] and educational districts that opted out of participation in TRS-
ActiveCare as described in subsection (e) of this section may elect to
[opt into and] participate in [the] TRS-ActiveCare by ling a notice
of election in compliance with subsection (a) of this section, in which
event the school district will become a participating entity on the later
of the rst day of the month following six (6) months from the date on
which TRS receives the notice of election or a preferred date specied
by the school district in its notice of election. Alternatively, the district
will become a participating entity effective on the date approved by the
Executive Director, if applicable, as described in subsection (i) of this
section. [program as follows:]
[(1) By ling a notice of election in a form prescribed by
TRS and received by TRS in its ofces no later than 5:00 p.m., Central
Time, on July 1, 2003, in which event the district will become a par-
ticipating entity no later than the rst day of the month following sixty
(60) days from the date that TRS receives the notice; or]
[(2) By ling a notice of election in a form prescribed by
TRS and received by TRS in its ofces at any time or date after 5:00
p.m., Central Time, on July 1, 2003, in which event the district will
become a participating entity on the later of the rst day of the month
following six (6) months from the date on which TRS receives the no-
tice or a preferred date specied by the school district; or]
[(3) By complying with subsection (i) of this section.]
(i) An entity that will become a participating entity in [the]
TRS-ActiveCare [program] on the rst day of the month following six
(6) months after the date on which TRS receives the entity’s notice
of election but desires to become a participating entity on an earlier
date may include in its notice of election a request that the Executive
Director consider an exception to the notice requirement. The notice
of election must include the earlier date on which the entity desires its
coverage to begin. The Executive Director will grant the exception if,
in his or her sole discretion, upon considering the following criteria,
he or she nds that an exception is in the best interest of [the] TRS-
ActiveCare [program]:
(1) the impact on the requesting entity’s employees and de-
pendents;
(2) the impact on the health plan [TRS-ActiveCare pro-
gram’s third-party] administrator of TRS-ActiveCare;
31 TexReg 9252 November 10, 2006 Texas Register
(3) the impact on the [TRS-ActiveCare program’s]
provider network of TRS-ActiveCare;
(4) the number of potential enrollees that would be coming
into [the] TRS-ActiveCare [program] for the rst time on the same date;
and
(5) the impact on [the] TRS-ActiveCare [program] as a
whole, taking into account any recommendations and observations of
TRS’s health care consultant.
§41.31. Eligible Bidders.
(a) The health benets program offered under the Texas
School Employees Uniform Group Health Coverage Act [Program]
may include separate contracts for:
(1) - (4) (No change.)
(5) ancillary services [to provide other ancillary benets].
(b) Except for health maintenance organizations, which must
meet other requirements in this section, to be eligible to bid on health
benet services or products, prescription drugs or administrative ser-
vices, a bidder must have:
(1) - (2) (No change.)
(c) TRS may approve a health maintenance organization
(HMO) to offer a health benet plan to participants in [the] TRS-Ac-
tiveCare [program]. In order to be eligible to bid [or make a proposal],
an HMO must satisfy all of the following conditions:
(1) - (2) (No change.)
(3) The HMO must submit a responsive bid [or proposal],
with rates, to TRS within the timeframe and in the manner and format
prescribed by TRS. Once adopted by TRS, the rates and benet may
not be modied during a plan year without the prior written approval
of TRS. A request for expansion to a non-contiguous service area shall
require a separate responsive bid [or proposal] and approval by TRS.
(4) (No change.)
(d) TRS shall use a competitive bidding process to approve
one or more HMOs to offer a health benet plan to TRS-ActiveCare
[program] participants in areas of the state determined by TRS. TRS
may establish, for different areas of the state, different criteria for
HMOs to qualify to bid [or make a proposal]. TRS may at any time
establish or change the number, if any, of HMOs to approve in each
area. If TRS elects to request bids [or proposals] for such plans, TRS
will establish:
(1) - (3) (No change.)
§41.32. Bid Procedure.
(a) (No change.)
(b) The bid opening shall take place at a date and time set by
[(]TRS[)].
(c) - (e) (No change.)
§41.33. Denitions Applicable to the Texas School Employees Uni-
form Group Health Coverage Program.
The following words and terms when used in subchapter C or in
connection with the administration of Chapter 1579, Insurance Code,
[§3.50-7] shall have the following meanings unless the context clearly
indicates otherwise.
(1) Dependent--Only those [All] individuals described by
Chapter 1579.004, Insurance Code [3.50-7, §2(3)], and [including] an
unmarried individual [child] under 25 years of age ("child") who is
described by any one of the following subparagraphs at all times dur-
ing which the child is receiving coverage under [the] TRS-ActiveCare
[Program].
(A) - (C) (No change.)
(D) For clarication and without intending to identify
all persons who are not a Dependent for purposes of coverage, even
though the individual may be in a dependent relationship with a full-
time or part-time employee, the following are not included in the de-
nition of Dependent in this section:
(i) Other than the spouse of a full-time or part-time
employee, a Dependent does not include an individual who is a "par-
ticipating member" as dened in paragraph (5) of this section.
(ii) A Dependent does not include a parent or grand-
parent of a full-time or part-time employee.
(iii) A Dependent does not include a brother or a sis-
ter of a full-time or part-time employee unless the brother or sister is
an unmarried individual under 25 years of age who is either:
(I) under the legal guardianship of a full-time or
part-time employee; or
(II) in a regular parent-child relationship with a
full-time or part-time employee, meaning that the brother or sister’s
primary residence is the household of that full-time or part-time em-
ployee, the full-time or part-time employee provides at least 50% of the
brother or sister’s support, neither of the brother or sister’s natural par-
ents reside in that household, and the full-time or part-time employee
has the legal right to make decisions regarding the brother or sister’s
medical care.
(2) Full-time employee--A participating member who:
(A) - (B) (No change.)
(C) is not receiving coverage as an employee or retiree
from a uniform group insurance or health benets program under the
Texas Employees [Uniform] Group [Insurance] Benets Act (Chapter
1551, Insurance Code [article 3.50-2]) or the [Texas] State [College
and] University Employees Uniform [Group] Insurance Benets Act
(Chapter 1601, Insurance Code [article 3.50-3]) or the Texas Public
School Retired Employees Group Benets Act (Chapter 1575, [Insur-
ance Program established under] Insurance Code, also known as [arti-
cle 3.50-4 (]TRS-Care).
(3) (No change.)
(4) Participating entity--An entity participating in [the]
TRS-ActiveCare [program] including a school district; another educa-
tional district whose employees are members of the retirement system;
a regional education service center; and a charter school that meets
the requirements of Chapter 1579, Insurance Code [article 3.50-7].
An entity is considered to be participating in [the] TRS-ActiveCare
[program] on and after the rst date coverage becomes effective for
its employees.
(5) Participating member--A person dened by [Gov-
ernment Code] §822.001 and §822.002, Government Code, whose
membership in the retirement system has not been terminated as
described by [Government Code] §§822.003 - 822.006, Government
Code, and who is currently contributing to the Teacher Retirement
System of Texas pension trust fund in accordance with §825.403,
Government Code [§825.403].
(6) Part-time employee--An individual who is currently
employed by a participating entity for 10 hours or more each week;
and:
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(A) (No change.)
(B) is not a retiree who waived coverage under the
health benets program under theTexas Public School Retired Em-
ployees Group Benets Act, Chapter 1575, [Insurance Program
established under] Insurance Code, also known as [article 3.50-4
(]TRS-Care[)]; and
(C) is not receiving coverage as an employee or retiree
from a uniform group insurance or health benets program under the
Texas Employees [Uniform] Group [Insurance] Benets Act (Chapter
1551, Insurance Code [article 3.50-2]) or the [Texas] State [College
and] University Employees Uniform [Group] Insurance Benets Act
(Chapter 1601, Insurance Code [article 3.50-3]) or the Texas Public
School Retired Employees Group Benets Act (Chapter 1575, [Insur-
ance Program established under] Insurance Code, also known as [arti-
cle 3.50-4 (]TRS-Care).
(7) (No change.)
(8) TRS-ActiveCare [program]--The health benets pro-
gram under the Texas School Employees Uniform Group Health Cov-
erage Act, Chapter 1579, [Program established by] Insurance Code [ar-
ticle 3.50-7].
(9) Trustee or TRS--The Teacher Retirement System of
Texas acting in its capacity as trustee under Chapter 1579, Insurance
Code [article 3.50-7].
§41.34. Eligibility for Coverage under the Texas School Employees
Uniform Group Health Coverage Program.
The following persons are eligible to be enrolled in [the] TRS-Active-
Care [program] under terms, conditions and limitations established by
the trustee unless expelled from the program under provisions of Chap-
ter 1579, Insurance Code [article 3.50-7].
(1) - (2) (No change.)
(3) Dependents, as dened in §41.33 of this title pursuant
to Chapter 1579.004, [under] Insurance Code [article 3.50-7, §2(3)(A),
(B) or (C), of either a full-time employee or a part-time employee]. A
child dened in Chapter 1579.004 (3), Insurance Code , who is 25 years
of age or older [article 3.50-7, §2(3)(C)] is eligible for coverage only
if, and only for so long as, such child’s mental retardation or physical
incapacity is a medically determinable condition that prevents the child
from engaging in self-sustaining employment as determined by TRS.
(4) - (5) (No change.)
(6) Individuals who become eligible as determined by TRS
for continuation coverage under the Consolidated Omnibus Budget
Reconciliation Act of 1985 (Pub. L. No. 99-272), through their partic-
ipation in [the] TRS-ActiveCare [program].
(7) - (8) (No change.)
§41.35. Coverage Plans.
(a) [The] TRS-ActiveCare [program] shall include at least two
[three] coverage plans, including a catastrophic care coverage plan and
a primary care coverage plan, in accordance with Chapter 1579, Insur-
ance Code [article 3.50-7]. The coverages provided for eligible per-
sons under the [three] plans offered will include, but are not limited to,
basic medical expense coverage and prescription drug coverage, in ac-
cordance with terms, conditions, and limitations adopted by resolution
of the trustee.
(b) [The] TRS-ActiveCare [program] may also include addi-
tional plans for health-care coverage under terms, conditions and lim-
itations adopted by resolution of the trustee.
(c) The coverage plans offered under [the] TRS-ActiveCare
[program] will each include at least two of the following rating tiers:
(1) - (4) (No change.)
(d) TRS may not offer optional coverages, other than optional
permanent [that may include but are not limited to] life insurance, op-
tional [dental care, eye care,] long-term care insurance, and optional
disability insurance[, or other coverages considered advisable] to em-
ployees participating in TRS-ActiveCare [eligible persons] in accor-
dance with terms, conditions and limitations adopted by resolution of
the trustee.
§41.36. Enrollment Periods for [the] TRS-ActiveCare [Program].
(a) A full-time or part-time employee who becomes employed
in an eligible capacity with a participating entity has an initial enroll-
ment period of 31 days, beginning on the rst day that the full-time or
part-time employee becomes employed in an eligible capacity with a
participating entity and ending at 11:59 p.m. Austin [Central] Time on
the 31st day thereafter.
(b) - (c) (No change.)
(d) The enrollment period for an individual who becomes eli-
gible for coverage due to a special enrollment event, [shall be] as de-
ned under provisions of the Health Insurance Portability and Account-
ability Act of 1996 (Pub. L. No. 104-191, 110 Stat. 1936 (1996))
(HIPAA), shall be the 31 calendar days immediately after the date of
the special enrollment event. During a special enrollment period, [ as
dened by HIPAA] an individual who is already covered under a plan
offered under TRS-ActiveCare may not elect a different plan, for him-
self or any eligible dependents, for the remainder of the existing plan
year but may only add eligible dependents for coverage under the em-
ployee’s existing plan selection. To make an effective election, a com-
pleted enrollment form must be received by a participating entity or the
health plan administrator of TRS-ActiveCare within 31 calendar days
after the date of the special enrollment event.
(e) Eligible full-time and part-time employees and their eligi-
ble dependents who are enrolled in an HMO with a TRS contract that
is not renewed for the next plan year may make one of the following
elections [by submitting a completed enrollment form during the plan
enrollment period, to become effective on September 1 of the next plan
year]:
(1) (No change.)
(2) enroll in the TRS-ActiveCare preferred provider organ-
ization coverage plan, without preexisting condition exclusions. To
make an effective election, a completed enrollment form must be re-
ceived by a participating entity or the health plan administrator of TRS-
ActiveCare during the plan enrollment period. Coverage under the
elected option becomes effective on September 1 of the next plan year.
(f) Eligible full-time or part-time employees and their eligible
dependents who are enrolled in an HMO with a TRS contract that is ter-
minated during the plan year may make one of the following elections
[by submitting a completed enrollment form within 31 calendar days
after receiving notice of the contract termination, to become effective
on a date determined by TRS]:
(1) (No change.)
(2) enroll in the TRS-ActiveCare preferred provider organ-
ization coverage plan, without preexisting condition exclusions. To
make an effective election, a completed enrollment form must be re-
ceived by a participating entity or the health plan administrator of TRS-
ActiveCare within 31 calendar days after notice of the contract termi-
nation is sent to the eligible full-time or part-time employee by TRS or
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its designee. Coverage under the elected option becomes effective on
a date determined by TRS.
(g) Eligible full-time or part-time employees and their eligi-
ble dependents enrolled in an approved HMO whose eligibility status
changes because the eligible full-time or part-time employee no longer
resides, lives, or works in the HMO service area shall make one of the
following elections [by submitting a completed enrollment form within
31 calendar days after their change in eligibility status, to become ef-
fective on the rst day of the month following the date their eligibility
status changed]:
(1) (No change.)
(2) enroll in the TRS-ActiveCare preferred provider organ-
ization coverage plan, subject to applicable preexisting condition lim-
itations. To make an effective election, a completed enrollment form
must be received by a participating entity or the health plan adminis-
trator of TRS-ActiveCare within 31 calendar days after the employee’s
change in eligibility status. Coverage under the elected option becomes
effective on the rst day of the month following the date the employee’s
eligibility status changed.
(h) (No change.)
§41.37. Effective Date of Coverage.
[(a) For eligible full-time employees, eligible part-time em-
ployees, and their eligible dependents, coverage shall become effective
September 1, 2002, provided that they enroll before August 31, 2002.]
(a) [(b)] Except as otherwise provided by §41.39 of this title
(relating to Coverage for Individuals Changing Employers) coverage
shall become effective as described in this subsection for eligible full-
time employees and eligible part-time employees whose employer rst
becomes a participating entity after September 1, 2002, and who enroll
no later than the last calendar day of the month immediately preceding
the date their employer rst becomes a participating entity or no later
than the last day of an approved initial enrollment period for a large
school district as provided by §41.36 of this title (relating to Enrollment
Periods for [the] TRS-ActiveCare [Program]). Coverage shall become
effective for such individuals and their eligible dependents on the date
the employer rst became a participating entity.
(b) [(c)] Except as otherwise provided by §41.39 of this title
(relating to Coverage for Individuals Changing Employers) coverage
shall become effective as described in this subsection for eligible full-
time employees and eligible part-time employees who begin working
for a participating entity in an eligible capacity after August 31, 2002,
and who enroll no later than the 31st day after the rst date they become
eligible to enroll, ("Individuals"). Coverage shall become effective for
such Individuals and their eligible dependents on one of the following
dates as specied by the Individual on the application for coverage:
(1) The rst day the Individual is employed in an eligible
capacity with the participating entity; or
(2) The rst day of the calendar month following the month
in which the Individual is employed in an eligible capacity with the
participating entity.[; or]
[(3) For an Individual employed in an eligible capacity by
a participating entity on or after September 1, 2003, who is not a mem-
ber of TRS as of the date of employment, the rst day of the calendar
month in which the Individual satises the 90-day waiting period for
TRS membership in accordance with §25.34(c) of this title (relating to
Administration of Membership Waiting Period).]
(c) [(d)] For eligible full-time employees, eligible part-time
employees and their eligible dependents who enroll during an open-en-
rollment period established by resolution of the trustee, coverage shall
become effective on the date specied by resolution of the trustee.
§41.38. Termination Date of Coverage.
(a) Unless otherwise required by law or this section, coverage
shall terminate at the earliest of:
(1) 11:59 p.m. Austin [Central] Time on the last calendar
day of the month in which the covered individual’s employer, or the
employer of the individual under whom a dependent qualied for cov-
erage, ceases to be a participating entity;
(2) 11:59 p.m. Austin [Central] Time on the last calendar
day of the month in which a covered individual, or the individual un-
der whom a dependent qualied for coverage, terminates employment
as determined by the participating entity, except as otherwise provided
under §41.39 of this title (relating to Coverage for Individuals Chang-
ing Employers);
(3) 11:59 p.m. Austin [Central] Time on the last calendar
day of the month in which a covered individual, or the individual un-
der whom a dependent qualied for coverage, is no longer eligible for
coverage under [the] TRS-ActiveCare [program] under §41.34 of this
title (relating to Eligibility for Coverage under the Texas School Em-
ployees Uniform Group Health Coverage Program);
(4) 11:59 p.m. Austin [Central] Time on the date specied
by the trustee if the covered individual, or the individual under whom
a dependent qualied for coverage, is expelled from the program;
(5) 11:59 p.m. Austin [Central] Time on the last calendar
day of the month immediately preceding the month in which TRS re-
ceives a notication from a participating entity, in the form prescribed
by TRS, that a covered individual failed to make a required monthly
premium payment to the participating entity;
(6) 11:59 p.m. Austin [Central] Time on the last calen-
dar day of the month in which a covered individual enters into active,
full-time military, naval, or air service, except as provided under the
Uniformed Services Employment and Reemployment Rights Act of
1994 (USERRA) or other applicable law; or
(7) 11:59 p.m. Austin [Central] Time on the last day of the
month for which TRS-ActiveCare received payment if the participating
entity employing the covered individual, or the individual under whom
a dependent qualied for coverage, has failed to make all premium
payments due for a period of 90 days or longer; or
(8) the termination date and time that a health maintenance
organization participating in [the] TRS-ActiveCare [program] provides
for in its Evidence of Coverage for the reasons listed in that Evidence
of Coverage.
(b) For individuals receiving continuation coverage under the
Consolidated Omnibus Budget Reconciliation Act of 1985 (Pub. L.
99-272) ("COBRA"), coverage shall terminate the earlier of:
(1) 11:59 p.m. Austin [Central] Time on the last calendar
day of the month immediately preceding the date on which TRS fails
to receive a timely and complete monthly premium payment from an
individual receiving COBRA continuation coverage; or
(2) 11:59 p.m. Austin [Central] Time on the last calendar
day of the month in which an individual’s eligibility for COBRA con-
tinuation coverage expires or otherwise terminates.
§41.39. Coverage for Individuals Changing Employers.
(a) A full-time or part-time employee enrolled in [the] TRS-
ActiveCare [program] who changes employment from one participat-
ing entity to another participating entity within the same plan year may
not change coverage plans or add dependents unless:
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(1) changes to add dependents are authorized due to a spe-
cial enrollment event under provisions of the Health Insurance Porta-
bility and Accountability Act of 1996 (Pub. L. No. 104-191);
(2) (No change.)
(3) the new employment is with a participating entity that
does not make available the option under which the individual was cov-
ered on the last date of previous employment, provided that options are
offered under [the] TRS-ActiveCare [program] that are not applicable
to all participating entities.
(b) No break in coverage will occur for a full-time or part-time
employee enrolled in [the] TRS-ActiveCare [program] who changes
employment from one participating entity to another participating en-
tity within the same plan year if all the criteria set forth in paragraphs
(1) - (3) of this subsection are met. The former employer participating
entity shall determine the last date of employment for purposes of this
subsection.
(1) - (3) (No change.)
(c) Full-time or part-time employees who initially waive cov-
erage under [the] TRS-ActiveCare [program] may enroll during any
open enrollment as prescribed by resolution of the trustee; however,
they may not enroll due to a change in employment from one partic-
ipating entity to another during the same plan year unless the change
occurs during a concurrent open enrollment.
§41.40. Coverage Continuation While on Leave Without Pay.
(a) Full-time and part-time employees covered under [the]
TRS-ActiveCare [program] who are placed on leave-without-pay-sta-
tus by a participating entity in accordance with that entity’s personnel
policies, and their eligible covered dependents, may continue par-
ticipation in [the] TRS-ActiveCare [program] in accordance with
this section under the coverage plan in effect the day before leave
without pay begins. For purposes of this section, "leave-without-pay
status" includes unpaid leave taken in accordance with the Family and
Medical Leave Act of 1993 or other applicable law.
(b) Individuals who were placed on leave-without-pay status
by a participating entity in accordance with that employer’s person-
nel policies or applicable law prior to the date the employer became a
participating entity may enroll in [the] TRS-ActiveCare [program] in
accordance with §41.36 of this title (relating to Enrollment Periods for
[the] TRS-ActiveCare [Program]) if they were covered by the partic-
ipating entity’s health coverage plan on the day before the employer
became a participating entity and provided they would meet eligibil-
ity requirements under §41.34 of this title (relating to Eligibility for
Coverage under the Texas School Employees Uniform Group Health
Coverage Program) but for their leave-without-pay status.
(c) Individuals who were placed on leave-without-pay status
by a participating entity in accordance with that employer’s person-
nel policies or applicable law prior to the date the employer became a
participating entity, but who were not covered by the participating en-
tity’s health coverage plan on the day before the employer became a
participating entity, may enroll in [the] TRS-ActiveCare [program] in
accordance with §41.36 of this title when they return to work and pro-
vided they meet eligibility requirements under §41.34 of this title.
(d) Unless otherwise required by applicable law, continued
coverage for an individual described in subsection (a) or (b) of this
section shall terminate the earlier of:
(1) 11:59 p.m. Austin [Central] Time on the last calendar
day of the month for which premiums are paid;
(2) 11:59 p.m. Austin [Central] Time on the last calendar
day of the month in which the employment of the covered individual,
or the individual under whom a dependent qualied for coverage, ter-
minates as determined by the participating entity, except as otherwise
provided under §41.39 of this title (relating to Coverage for Individuals
Changing Employers);
(3) 11:59 p.m. Austin [Central] Time on the last calendar
day of the month in which a covered individual, or the individual un-
der whom a dependent qualied for coverage, is no longer eligible for
coverage under [the] TRS-ActiveCare [Program] under §41.34 of this
title due to requirements unrelated to leave-without-pay status; or
(4) 11:59 p.m. Austin [Central] Time on the last calendar
day of the sixth month following the month in which coverage contin-
uation under this section began for either the covered individual, or for
the individual under whom a dependent qualied for coverage.
§41.41. Premium Payments.
(a) Each participating entity shall remit to TRS the amount on
each bill directed to the participating entity by TRS or the adminis-
tering rm. The participating entity shall remit payment on or before
the sixth day after the last day of each month in which TRS or the ad-
ministering rm issued a bill. Payment shall be delivered in the same
manner (e.g., currently, TEXNET) in which the participating entity de-
livers retirement contributions. Any waiver granted to a participating
entity under [Government Code] §825.408(a), Government Code, does
not apply to amounts billed under this section or to amounts otherwise
owed to TRS for [the] TRS-ActiveCare [program].
(b) A participating entity will be billed for all full-time and
part-time employees enrolled in [the] TRS-ActiveCare [program] who
were employed by the participating entity on the date that TRS or its
designee generates the bill for that billing month as reported by the
participating entity. In addition, a participating entity will be billed
retroactively for all full-time and part-time employees who enroll af-
ter the date on which the bill is generated for that month and choose
coverage for that month. A participating entity will also be billed for
any individual covered in accordance with §41.40 of this title (relating
to Coverage Continuation While on Leave Without Pay.) Participating
entities are responsible for collecting all applicable premiums and other
costs that are required to be paid by its full-time employees, part-time
employees, and any individuals covered in accordance with §41.40 of
this title. A participating entity shall remit the full amount billed each
month.
(c) - (d) (No change.)
§41.50. Appeals Relating to [Adjudication of] Claims.
(a) A person enrolled in [the] TRS-ActiveCare [program],
other than a person enrolled in a health maintenance organization
(HMO) participating in TRS-ActiveCare, who is denied payment of
a claim or other benet ("Claimant") may appeal the denial through
[submit] a written request [to the administering rm for reconsideration
of the claim. The claimant shall submit a request for reconsideration]
according to procedures established by the administering rm. All
such procedures must be exhausted before the administering rm will
issue a nal decision. All relevant medical information should be
submitted to the administering rm prior to the issuance of a nal
decision. Persons enrolled in a TRS-ActiveCare HMO shall follow
the appeal procedures set out by the HMO.
(b) A claimant may appeal the nal denial of a claim or other
benet by the administering rm to the Teacher Retirement System of
Texas (TRS), acting in its capacity as trustee of [the] TRS-ActiveCare
[program].
(c) An appeal made pursuant to subsection (b) of this section
[of a nal denial of a claim or other benet by the administering rm]
must be submitted by the claimant in writing and received by TRS no
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later than 60 days after the date of the letter from the administering rm
nally denying the claim. The appeal shall be directed to the attention
of the TRS-ActiveCare Grievance Administrator.
(d) An appeal made pursuant to subsection (b) of this section
[of denial of a claim] shall state the nature of the claim and shall in-
clude copies of all relevant documents that were considered by the ad-
ministering rm, including copies of the correspondence to and from
the administering rm.
(e) The TRS Appeal Committee ("Committee") is responsible
for review and determination of appeals made pursuant to subsection
(b) of this section. The Committee shall be appointed by the TRS
Deputy Director or, if the position of the Deputy Director is vacant,
the TRS Chief Operating Ofcer and shall serve at the discretion of the
Deputy Director or, if the position of the Deputy Director is vacant, the
Chief Operating Ofcer.
(f) The Committee shall review an appeal made pursuant to
subsection (b) of this section for timeliness [and sufciency] and may
deny an appeal that is not timely led. Denial of an appeal for failure
to le in a timely manner is a nal decision by TRS.
(g) The Committee shall apply the TRS-ActiveCare plan de-
sign and rules in effect on the date the rst of the following events
occurs:
(1) the date the claim was incurred; or
(2) the date the benet was denied by the administering
rm.
(h) [(g)] If the Committee determines that the claim should be
paid or a benet allowed, it shall so inform the administering rm and
the claimant.
(i) [(h)] If the Committee determines that the information sub-
mitted with the appeal supports the denial by the administering rm,
the Committee shall provide a written decision, which shall include
anexplanation of the reasons for the decision, to the claimant and to the
administering rm. The written decision [explanation] shall include in-
formation on how the claimant may request an appeal conference or an
appeal to the Executive Director.
(j) [(i)] A request for [To obtain] an appeal conference must
be submitted by the[, a] claimant in writing and must be received by
TRS [submit a request in writing to the TRS-ActiveCare Grievance
Administrator] no later than 45 days after the date of the initial written
decision by [explanation of] the Committee. The request for an appeal
conference shall be directed to the attention of the TRS-ActiveCare
Grievance Administrator.
(k) [(j)] Upon receipt of a timely request for an appeal confer-
ence, the TRS-ActiveCare Grievance Administrator shall schedule an
appeal conference with the Committee. The Grievance Administrator
shall notify the claimant and the administering rm of the time, date,
and manner of the conference, as well as the procedures applicable to
the conference.
(l) [(k)] At any time prior to the appeal conference, the Com-
mittee may decide to grant the appeal and will notify the claimant of
this determination without the necessity of an appeal conference. The
Committee cannot [can not] deny a claim after an appeal conference
has been requested without holding the conference, but the initial de-
nial by the Committee shall stand until the conference is held.
(m) [(l)] At the conference, the Committee shall consider the
medical information previously submitted to the administering rm in
support of the payment of the claim or benet, as well as the adminis-
tering rm’s determination regarding medical issues. The Committee
may request additional review by the administering rm on medical is-
sues before the Committee issues a decision.
(n) [(m)] The Committee shall decide the appeal and shall no-
tify the claimant and the administering rm of the decision in writing.
The decision will include an explanation of the basis for the decision.
(o) [(n)] The decision of the Committee may be appealed by
the claimant to the TRS Executive Director. A request for an [An] ap-
peal to the Executive Director must [shall] be submitted by the claimant
[to TRS] in writing and must be received by TRS no later than 45 days
after the date of the initial written decision by the Committee or no
later than 30 days after the date of the written decision by the Com-
mittee made pursuant to [after] an appeal conference. The request for
an appeal to the Executive Director shall be directed to the attention of
the TRS-ActiveCare Grievance Administrator. The appeal shall specif-
ically describe why the claimant alleges that the Committee’s decision
is erroneous. The Executive Director shall make a decision based on
the written appeal and based on the written decision of the Committee,
as well as any written documents reviewed by the Committee. Pursuant
to the delegation of authority through this section, the decision of the
Executive Director is the nal decision of TRS.
§41.51. Appeals Relating to Eligibility.
(a) A full-time or part-time employee ("Petitioner") [person]
whose application to enroll themselves and/or their dependents [for en-
rollment] in [the] TRS-ActiveCare [program] is denied by either TRS,
the administering rm, or a participating entity may appeal the denial
to TRS.
(b) An appeal made pursuant to subsection (a) of [to TRS un-
der] this section shall be made in writing and must be received by [shall
be led with] TRS no later than 45 days after the date of denial. The
appeal shall be directed to the TRS-ActiveCare Grievance Administra-
tor. TRS may, at its sole discretion, [The person ling the appeal also
shall] provide a copy of the appeal to the administering rm or the par-
ticipating entity that denied enrollment.
(c) An appeal made pursuant to subsection (a) of this section
shall state the basis for appeal and shall include all relevant documents
and correspondence that were considered by TRS, the administering
rm, or a participating entity when the enrollment was denied. [The
appeal shall be processed in the manner similar to the procedures es-
tablished in §41.50 of this chapter (relating to Adjudication of Claims).]
The administering rm or participating entity is [not] required, upon re-
quest by TRS, to participate in the [procedures unless the rm has made
a decision relevant to the appeal. A participating entity that denied an
application for enrollment is entitled to participate in the] process.
(d) The TRS Appeal Committee ("Committee") is responsible
for the review and determination of appeals made pursuant to subsec-
tion (a) of this section. The Committee shall be appointed by the TRS
Deputy Director or, if the position of the Deputy Director is vacant, the
TRS Chief Operating Ofcer and shall serve at the discretion of the
Deputy Director or, if the position of the Deputy Director is vacant, the
Chief Operating Ofcer.
(e) The Committee shall review an appeal made pursuant to
subsection (a) of this section for timeliness and may deny an appeal
that is not timely received by TRS. Denial of an appeal for failure to
le in a timely manner is a nal decision by TRS.
(f) In determining eligibility for enrollment, the Committee
shall apply the TRS-ActiveCare plan design and rules in effect for
the plan year in which the Petitioner is seeking enrollment. If TRS
nds that extraordinary circumstances constituting "good cause" pre-
vented the Petitioner from complying fully with a deadline established
by TRS under the TRS-ActiveCare plan design or rules, the appeal may
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be granted. For purposes of this subsection, "good cause" means that
a person’s failure to act was not because of a lack of due diligence
the exercise of which would have caused a reasonable person to take
prompt and timely action. A failure to act based on ignorance of the
law or facts reasonably discoverable through the exercise of due dili-
gence does not constitute good cause. If a person was reasonably pre-
vented from complying with a deadline as a result of an unexpected
natural disaster or sudden catastrophic event, that event may constitute
"good cause" even though the event occurs on or near a deadline and
arguably Petitioner could have met the deadline if Petitioner had acted
sooner. Misinformation concerning a deadline provided to Petitioner
by either TRS, the health plan administrator of TRS-ActiveCare, or a
participating entity, and relied upon by Petitioner, may be grounds for
"good cause" if the act of providing misinformation to Petitioner is doc-
umented or substantiated and a reasonable person would have relied on
the information provided to Petitioner and reasonably would not have
known the information provided to Petitioner was inaccurate.
(g) The Committee shall notify the Petitioner, the administer-
ing rm, and the participating entity of its decision in writing.
(h) If the Committee determines that the enrollment should be
allowed, it shall inform the Petitioner, the administering rm, and the
participating entity of the manner and effective date of enrollment by
the Petitioner.
(i) [(d)] The Petitioner may appeal a [A] decision of the TRS
Appeal Committee relating to eligibility [may be appealed by the af-
fected person or by the participating entity] to the TRS Executive Di-
rector. A request for an [An] appeal to the Executive Director must
[shall] be submitted by the Petitioner in writing and must be received
by TRS [led] no later than 30 days after the date of the initial writ-
ten decision by the TRS Appeal Committee. The request for an ap-
peal to the Executive Director shall be directed to the attention of the
TRS-ActiveCare Grievance Administrator. Pursuant to the delegation
of authority through this section, the decision of the Executive Director
is the nal decision of TRS.
§41.52. Expulsion from TRS-ActiveCare [Program].
(a) The trustee, acting through the TRS Executive Director,
may expel from participation in [the] TRS-ActiveCare [Program] a par-
ticipant who submits or causes to be submitted a false or fraudulent
claim or enrollment application, or who has defrauded or attempted to
defraud, any health benets plan or pharmacy benets plan offered un-
der TRS-ActiveCare [the program].
(b) (No change.)
(c) Following a hearing, the Executive Director may expel a
person from participation in TRS-ActiveCare [the program] for a pe-
riod of time not to exceed ve years if the Executive Director nds that
the person submitted or caused to be submitted a false or fraudulent
claim or enrollment application or has defrauded or attempted to de-
fraud any health benets plan or pharmacy benets plan offered under
TRS-ActiveCare [the program]. Pursuant to the delegation of author-
ity through this section, the order of the Executive Director is the nal
decision of TRS.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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SUBCHAPTER D. COMPARABILITY OF
GROUP HEALTH COVERAGES
34 TAC §41.91
Statutory Authority: The amendments are proposed under the
following statutes: §1576.006, Insurance Code, which autho-
rizes TRS to adopt rules relating to the group long-term care
insurance program as TRS considers necessary; §1579.052,
Insurance Code, which authorizes TRS to adopt rules relating
to the TRS-ActiveCare program as TRS considers necessary,
including rules relating to the adjudication of claims and ex-
pelling participants from the program for cause; §1579.101,
Insurance Code, which requires TRS to establish by rule plans
for group coverages under the TRS-ActiveCare program and to
dene by rule the requirements of each coverage plan and tier
of coverage; §1579.102, Insurance Code, which requires TRS
to prescribe by rule the coverage provided under the TRS-Ac-
tiveCare catastrophic coverage plan; and §22.004, Education
Code, which requires TRS to adopt rules to determine whether
a school district’s group health coverage is comparable to the
basic health coverage offered under the Texas Employees
Group Benets Act.
Cross-reference to statute: The proposed amendments affect
the following sections of the Insurance Code: §1576.008, which
addresses competitive bidding requirements; §1576.001, which
contains various denitions; §1576.006, which grants the trustee
the authority to adopt rules as necessary to administer Chap-
ter 1576; §1579.052, which grants the trustee the authority to
adopt rules as necessary to administer Chapter 1579, including
rules relating to the adjudication of claims and expelling partic-
ipants from TRS-ActiveCare for cause; §1579.151, which de-
scribes elections available to school districts with 500 or fewer
employees and elections available to various other entities el-
igible to participate in TRS-ActiveCare; §1579.152, which ad-
dresses participation in TRS-ActiveCare by school districts with
more than 500 employees; §1579.1525, which addresses partic-
ipation in TRS-ActiveCare before September 1, 2005, by school
districts with more than 500 employees; §1579.153, which ad-
dresses participation in TRS-ActiveCare by certain risk pools;
§1579.154, which addresses participation in TRS-ActiveCare by
eligible charter schools; §1579.054, which requires competitive
bidding under rules adopted by the trustee; §1579.055, which
provides that the trustee is not required to select the lowest bid
and may also consider any relevant criteria; §1579.002, which
contains general denitions; §1579.003, which contains the de-
nition of an "employee"; §1579.004, which contains the denition
of a "dependent"; §1579.201, which provides that the terms "full-
time employee" and "part-time employee" shall have the mean-
ings assigned by rules adopted by the trustee; §1579.202, which
describes "eligible employees" for TRS-ActiveCare; §1579.101,
which authorizes plans of group coverages; §1579.104, which
addresses optional coverages that can be offered under TRS-
ActiveCare; §1579.203, which addresses the ability of an eligi-
ble employee to select different coverage plans; and §1579.255,
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which addresses payments to TRS-ActiveCare by participating
entities.
§41.91. Certication of Insurance Coverage.
(a) This section applies only to school districts that do not par-
ticipate in the program offered under Chapter 1579, Insurance Code[,
Article 3.50-7].
(b) The Executive Director [executive director] of the Teacher
Retirement System of Texas (TRS) shall determine the comparability
of a school district’s group health coverage to the coverage provided
under the Texas Employees [Uniform] Group [Insurance] Benets Act
(Chapter 1551, Insurance Code[, Article 3.50-2]). As required by the
Education Code, §22.004, each district shall make available to its em-
ployees group health coverage provided by a risk pool established by
one or more school districts under Chapter 172, [the] Local Govern-
ment Code, [Chapter 172] or under a policy of insurance or group con-
tract issued by an insurer, a company subject to Chapter 842, [the]
Insurance Code, [Chapter 20,] or a health maintenance organization
under Chapter 843, [the Texas Health Maintenance Organization Act
(]Insurance Code[, Chapter 20A)]. The coverage must meet the sub-
stantive coverage requirements of Chapter 1251, Subchapter A, Chap-
ter 1364, and Subchapter A, Chapter 1366, Insurance Code, [Article
3.51-6] and any other law applicable to group health insurance policies
or contracts issued in this state. The coverage must include major med-
ical treatment but may exclude experimental diagnostic procedures. In
this subsection, "major medical treatment" means a medical, surgical,
or diagnostic procedure for illness or injury. The coverage may in-
clude managed care or preventive care and must be comparable to the
basic health coverage provided under the Texas Employees [Uniform]
Group [Insurance] Benets Act (Chapter 1551, Insurance Code[, Ar-
ticle 3.50-2]). In addition to these requirements, the following factors
shall be considered in determining comparability:
(1) - (7) (No change.)
(c) For the purposes of this decision, "comparable" means
"similar, but not identical."
(d) TRS staff, under the direction of the Executive Director
[executive director], will develop a methodology and criteria for com-
parison determination. This methodology will include an evaluation
of relevant variables with respect to applicable factors stated in sub-
section (b) of this section, including the following related to the scope
of coverage:
(1) - (2) (No change.)
(3) provider network availability and utilization.
(A) To provide for the reasonable and accurate consid-
eration of these variables, a determination of each plan’s benet re-
placement ratio to the basic Texas Employees Group Benets [Uni-
form] coverage will be used. Benet replacement ratio means the ratio
of benets projected to be paid by the plan to the projected incurred cost
of the services provided. Benet replacement ratio determinations will
involve review of applicable factors set forth in the Education Code,
§22.004(a) in connection with plan information provided by the dis-
trict. A plan will be certied as comparable if it has a benet replace-
ment ratio not more than ve percentage points below the ratio of the
applicable benchmark plan under Chapter 1551, [the ] Insurance Code[,
Article 3.50-2].
(B) The benchmark plan will reect the basic health
coverage provided under the Texas Employees [Uniform] Group [In-
surance] Benets Act (Chapter 1551, Insurance Code[, Article 3.50-2])
("Act"). Specically the benchmark plan is the plan under the Act (or
two plans if, in accordance with the Act, there is a distinction between
point of service and out-of-network indemnity plans) most prevalent
by number of employees participating. If the most prevalent plan(s)
under the Act are amended, the benchmark plan(s) will be amended
accordingly.
(C) (No change.)
(D) TRS staff and the Executive Director [executive di-
rector] may consult with qualied experts (including a group insurance
consultant or actuary as described in §1575.052(b)(2), Insurance Code,
[Article 3.50-4, §5(a)(9))] to evaluate comparability, develop and use
methodology, and determine benet replacement ratios.
(E) (No change.)
(e) Each public school district shall report, using a uniform
reporting form or method of reporting prescribed by [the Teacher Re-
tirement System (]TRS[)], the district’s compliance with the Educa-
tion Code, §22.004(c), to the Executive Director [executive director]
of TRS by March 1 of each even-numbered school year. The report
must reect the district group health coverage plan in effect during the
current plan year and must include all information required by statute
and any additional information requested by TRS staff to complete the
certication. A district’s failure to submit required information to TRS
on or before March 1 of each even-numbered year may result in a TRS
report to the Legislative Budget Board and the legislature reecting the
district’s non-compliance, as described in subsection (f) of this section.
(f) The Executive Director [executive director] of TRS shall
certify whether a district’s coverage is comparable to the basic health
coverage provided under the Texas Employees [Uniform] Group [In-
surance] Benets Act (Chapter 1551, Insurance Code[, Article 3.50-
2]). If the Executive Director [executive director] determines that the
group health coverage offered by a district is not comparable, the Exec-
utive Director [executive director] shall report that information to the
district and to the Legislative Budget Board. The Executive Director
[executive director] shall submit a report to the legislature not later than
September 1 of each even-numbered year describing the status of each
district’s group health coverage program based on the information pro-
vided by the district and the certication described herein.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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CHAPTER 43. CONTESTED CASES
34 TAC §§43.1, 43.3, 43.6, 43.8 - 43.10, 43.12, 43.15, 43.16,
43.18, 43.20, 43.23, 43.28, 43.34, 43.37 - 43.39, 43.42, 43.44,
43.45
As part of the rule review of 34 TAC Chapter 43, relating to con-
tested cases being conducted pursuant to §2001.039 of the Gov-
ernment Code and the related rules of the Secretary of State, the
Teacher Retirement System of Texas (TRS or retirement sys-
tem) proposes amendments to §§43.1, 43.3, 43.6, 43.8 - 43.10,
43.12, 43.15, 43.16, 43.18, 43.20, 43.23, 43.28, 43.34, 43.37 -
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43.39, 43.42, 43.44, and 43.45. TRS also proposes new §43.48;
however, notice of the proposed new section is published else-
where in this issue of the Texas Register. The original notice
of intention to review Chapter 43 was published in the March
31, 2006, issue of the Texas Register (31 TexReg 2884). An
expanded notice of intention to review Chapter 43 is published
elsewhere in this issue of the Texas Register. TRS has as-
sessed the rules with proposed amendments and determined
the reasons for initially adopting them continue to exist, with the
changes described in this notice. Explanations of the proposals
are set out below.
Section 43.1 concerns administrative review of individual ap-
peals. TRS proposes amendments to this rule to reect that, as
a result of statutory changes during the 79th Legislature, Regu-
lar Session (2005), TRS is authorized to employ, select, or con-
tract for the services of an administrative law judge or hearing
examiner not afliated with the State Ofce of Administrative
Hearings (SOAH) to conduct a hearing on an appeal relating
to the pension plan. The amendments recognize that a refer-
ral for a contested case hearing may be either to SOAH or to
an administrative law judge not afliated with SOAH. Other rules
proposed to be amended for the same reason are §43.3, con-
cerning denitions; §43.6, concerning ling of documents; §43.8,
concerning extension of time for lings pleadings; §43.9, con-
cerning docketing of adjudicative hearings, dismissal, and SOAH
authority; §43.10, concerning authority of the TRS executive di-
rector to grant relief; §43.12, concerning form of petitions and
other pleadings; §43.15, concerning motions; §43.16, concern-
ing notice of hearing and other actions; §43.18, concerning mo-
tion for consolidation; §43.20, concerning appearance and rep-
resentation; §43.23, concerning powers of the administrative law
judge; §43.28 concerning pre-led direct testimony in disability
appeal proceedings; §43.34 concerning conduct and decorum
at hearing; §43.37 concerning recording of the hearing and cer-
tied language interpreter; §43.38 concerning dismissal without
hearing; §43.39 concerning summary disposition; §43.42 con-
cerning reopening of hearing; §43.44 concerning discovery; and
§43.45 concerning proposals for decision, exceptions, and ap-
peals to the TRS Board of Trustees. Additionally, amendments
are proposed to §43.45 concerning proposals for decision, nd-
ings of fact, and conclusions of law to reect other recent statu-
tory changes that authorize the TRS Board of Trustees, in its sole
discretion, to refuse to accept proposed ndings or conclusions
and take other action in a contested case proceeding. Finally,
amendments are proposed to §43.45 concerning appeals to the
TRS Board of Trustees to clarify that appeals are considered in
open meeting to the extent required by law and to provide that
a party appealing to the Board consents to public discussion of
relevant facts, including information that may otherwise be con-
dential by law.
As indicated in the expanded notice of intention to review TRS’s
rules published elsewhere in this issue of the Texas Register,
the sections of 34 TAC Chapter 43 not mentioned above are
proposed for readoption without changes because, having as-
sessed those rules, TRS has determined that the reasons for
adopting them continue to exist.
Tony C. Galaviz, TRS Chief Financial Ofcer, has determined
that for the rst ve-year period the proposed amendments are in
effect there will be no scal implications for state or local govern-
ment as a result of enforcing or administering the amended sec-
tions. There will not be an effect on small or micro-businesses.
For each year of the rst ve years that the proposed amend-
ments would be in effect, Mr. Galaviz and Ronnie Jung, TRS
Executive Director, have determined that the public benet an-
ticipated as a result of enforcing each amended section will be
to update the rules to reect recent changes in law and to inform
hearing participants of the open meeting considerations appli-
cable to an appeal to the TRS Board of Trustees. There is no
anticipated economic cost to persons who are required to com-
ply with the proposed amendments.
Comments may be submitted in writing to Ronnie Jung, Exec-
utive Director, 1000 Red River Street, Austin, Texas 78701. To
be fully considered, written comments must be received by TRS
within 30 days of the publication of this notice of proposed rule-
making.
Statutory Authority: The amendments are proposed under the
following authorities--§825.102, Government Code, which au-
thorizes the Board to adopt rules for the administration of the
funds of the retirement system and for the transaction of the
business of the Board; and §825.115, Government Code, which
authorizes the Board to adopt rules for the implementation of
§825.115(b), Government Code, relating to a nal decision in a
contested case.
Cross-reference to Statute: The proposed amendments affect
the following statutes--§825.115, Government Code, which ad-
dresses the applicability of Chapter 2001, Government Code, in-
cluding the making of nal decision in a proceeding considered to
be a contested case under Chapter 2001; Chapter 551, Govern-
ment Code, regarding open meetings; and Chapter 2003, Gov-
ernment Code, regarding the State Ofce of Administrative Hear-
ings.
§43.1. Administrative Review of Individual Requests.
(a) (No change.)
(b) Final administrative decision by chief ofcer. In the event
that a person is adversely affected by a determination, decision, or ac-
tion of department personnel, the person may make a request to the ap-
propriate manager within the department and then to the chief ofcer of
the division. The chief ofcer shall mail a nal written administrative
decision, which shall include a statement that the person may appeal
the decision to the executive director and the deadline for doing so. A
person adversely affected by a decision of a chief ofcer may appeal
the decision to the executive director of TRS as provided in §43.5 of
this chapter (relating to Request for Adjudicative Hearing). The exec-
utive director shall determine whether the appeal should be docketed
and set for a contested case hearing pursuant to §43.9 of the chapter
(relating to Docketing of Appeal for Adjudicative Hearing and Dis-
missal for Failure to Obtain Setting [Adjudicative Hearing, Dismissal,
and SOAH Authority]).
(c) - (d) (No change.)
§43.3. Denitions.
The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise:
(1) (No change.)
(2) Administrative law judge--An individual appointed to
conduct the adjudicative hearing in a contested case. The Executive Di-
rector may refer an appeal to be heard by an administrative law judge
employed by the State Ofce of Administrative Hearings or may em-
ploy, select, or contract for the services of another administrative law
judge or hearing examiner to conduct a hearing.
(3) - (8) (No change.)
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(9) Hearing--The trial-like portion of the contested case
proceeding that is handled by an administrative law judge after the
Executive Director of TRS dockets an appeal [SOAH after referral of
a matter by TRS].
(10) - (16) (No change.)
(17) State Ofce of Administrative Hearings--The state
agency established by Chapter 2003, Government Code, which may
[to] serve as the forum for the conduct of an adjudicative hearing upon
referral of an appeal by TRS [hearings].
(18) - (21) (No change.)
§43.6. Filing of Documents.
All documents relating to any appeal pending or to be instituted before
the executive director or the board shall be led with the executive
director at TRS, 1000 Red River Street, Austin, Texas 78701-2698. If
the executive director has docketed an appeal and referred it [to SOAH]
for an adjudicative hearing, documents shall be led with the admin-
istrative law judge [SOAH] and a copy provided to the TRS docket
clerk during the time the matter is pending before the administrative
law judge [at SOAH].
§43.8. Extensions.
Unless otherwise provided by statute, the time for ling pleadings or
other documents may be extended, upon the ling of a motion, prior
to the expiration of the applicable period of time, showing that there
is good cause for such extension of time and that the need for the ex-
tension is not caused by the neglect, indifference, or lack of diligence
of the party making the motion. A copy of any such motion shall be
served upon all other parties of record to the proceeding contempora-
neously with its ling. In the case of lings that initiate a proceeding
or that are made before an appeal has been referred for an adjudicative
hearing [to SOAH], the executive director will determine whether good
cause exists and whether an extension should be granted. In the case
of lings made in a proceeding after TRS has referred the appeal for
an adjudicative hearing [ to SOAH], rules governing hearings before
SOAH will control so long as the matter is before SOAH. If a matter is
referred for an adjudicative hearing to a hearing ofcial not afliated
with SOAH, then the rules of this chapter shall apply to the conduct of
the hearing while pending before the hearing ofcial. For matters re-
turned by an administrative law judge or hearing examiner [SOAH] to
TRS, either through dismissal from the adjudicative hearing [SOAH]
docket or through issuance of a proposal for decision, the executive
director may determine whether good cause exists and whether an ex-
tension should be granted. The executive director is authorized to rule
on motions for extensions on matters directed to the Board if no Board
meeting is scheduled before the expiration of the applicable period of
time.
§43.9. Docketing of Appeal for Adjudicative Hearing and Dismissal
for Failure to Obtain Setting[, Dismissal, and SOAH Authority].
(a) On an appeal over which TRS has jurisdiction and author-
ity to grant relief and that otherwise complies with this chapter, the
executive director shall assign the petition a TRS docket number, pro-
vide all parties notice of the docket number, and refer the matter [to
the State Ofce of Administrative Hearings] for an adjudicative hear-
ing before the State Ofce of Administrative Hearings or otherwise as
authorized by law.
(b) - (c) (No change.)
(d) If [When] a contested case is referred to the State Ofce
of Administrative Hearings (SOAH) for adjudicative hearing, then
[SOAH and] during the period of time the case is before SOAH,
the adjudicative hearing rules for SOAH (1 TAC Chapter 155) shall
apply unless inconsistent with applicable statutes or constitutional
provisions. If a matter is referred for an adjudicative hearing to a
hearing ofcial not afliated with SOAH, then the rules of this chapter
shall apply to the conduct of the hearing while pending before the
hearing ofcial.
(e) A party that les an appeal and causes a matter to be dock-
eted and referred to for adjudicative hearing [SOAH] shall have the re-
sponsibility of prosecuting the appeal within a reasonable time period.
TRS may seek dismissal with prejudice of an appeal if a responsible
party fails to obtain a setting for a hearing on the merits within two
years of referral of the matter for an adjudicative hearing [to SOAH].
§43.10. Authority to Grant Relief.
At any time before an appeal is referred for adjudicative hearing [to
SOAH], the executive director or, in the matter of certication for dis-
ability retirement, the Medical Board may grant the relief sought by the
petitioner and dismiss the appeal, provided that the interest of other in-
dividual parties are not adversely affected. If [After] a matter has been
referred to SOAH, the SOAH administrative law judge may dismiss
the case from the SOAH docket in accordance with SOAH rules. If a
matter is referred for an adjudicative hearing to a hearing ofcial not
afliated with SOAH, then the rules of this chapter shall apply to the
dismissal of the case.
§43.12. Form of Petitions and Other Pleadings.
(a) - (d) (No change.)
(e) Pleadings should be styled: "Petition of (Name of Peti-
tioner)." If a TRS, [or] SOAH, or other adjudicative hearing docket
number has been assigned, pleadings shall contain the docket number.
(f) - (h) (No change.)
§43.15. Motions.
A motion, unless made during a hearing, shall be made in writing, set
forth the relief or order sought, state the grounds for such relief, and
be timely led with SOAH, [or] TRS, or the administrative law judge,
as applicable. A copy shall be served by the movant on each party of
record. Any reply to the motion shall be timely led with SOAH, [or]
TRS, or the administrative law judge, as applicable, with a copy served
on the movant and other parties of record. Failure to serve copies may
be grounds for withholding consideration of the motions or replies.
Unless otherwise directed by the administrative law judge, executive
director, or board, motions based on matters which do not appear of
record must be supported by afdavit. When necessary, a hearing will
be held to consider any motion.
§43.16. Notice of Hearing and Other Action.
(a) Notices of hearing, proposals for decision, and all other
rulings, orders, and actions by SOAH, [or] TRS, or an administrative
law judge, as applicable, shall be served upon all parties or their attor-
neys of record in person or at their last known address by mail. Service
by mail is complete upon deposit in the mail, properly addressed, with
postage prepaid. Service may also be accomplished by electronic mail
or facsimile transmission if all parties agree. In that case, the sender
shall retain the original of the document and le it upon request with the
administrative law judge or the executive director, as applicable. Upon
request, the sender has the burden of proving the date and time of re-
ceipt of the document served by facsimile transmission or electronic
mail. Electronic mail may not be used with documents produced pur-
suant to a discovery request. On motion by any party or on its own
motion, TRS may serve notice of a hearing on any person whose inter-
est in the subject matter will be directly affected by the nal decision
in the case.
(b) - (d) (No change.)
§43.18. Motion for Consolidation.
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A motion for consolidation of two or more appeals, applications, peti-
tions, or other proceedings shall be in writing, signed by the movant or
the movant’s attorney, and led with SOAH, [or] TRS, or the adminis-
trative law judge, as applicable, prior to the date set for hearing. The
motion shall state the number and style of all proceedings sought to be
consolidated, and the movant shall le a copy of the motion in each
proceeding. No two or more appeals, applications, petitions, or other
proceedings shall be consolidated or heard jointly without the consent
of all parties to all such proceedings unless the administrative law judge
or executive director shall nd that the two or more appeals, applica-
tions, petitions, or other proceedings involve common questions of law
or fact, or both, and shall further nd that separate hearings would re-
sult in unwarranted expense, delay, or substantial injustice. Special
hearings on separate issues may also be allowed.
§43.20. Appearance and Representation.
(a) (No change.)
(b) An attorney representing a person or party in a proceeding
must be authorized to practice law in the court of highest jurisdiction of
any state of the United States or the District of Columbia. The attorney
of record of any party shall be the attorney who signs the rst pleading
led on behalf of the party or who les with TRS, [or ] SOAH, or
the administrative law judge, as applicable, a written notice signed by
the party designating the attorney as attorney of record in the case.
An attorney appearing on behalf of a party may be required to show
authority to act for the party. Nothing in this chapter shall be interpreted
to require a party to the hearing to be represented by counsel.
§43.23. Powers of the Administrative Law Judge.
The presiding administrative law judge shall have the authority estab-
lished by applicable statutes and by the procedural rules of SOAH, 1
TAC Chapter 155 if a matter has been referred to SOAH, or the rules
of this chapter if a matter has been referred for an adjudicative hearing
to a hearing ofcial not afliated with SOAH. Additionally, the admin-
istrative law judge may
(1) (No change.)
(2) determine the scope of the matter referred to the admin-
istrative law judge [SOAH]; and
(3) limit testimony to matters under TRS’s jurisdiction and
to matters referred to the administrative law judge [SOAH] by TRS.
§43.28. Pre-led Direct Testimony in Disability Appeal Proceedings.
(a) In a contested case concerning Medical Board denial of cer-
tication of disability or a nding that a disability retiree is no longer
mentally or physically incapacitated from the performance of duty,
all testimony and other evidence, including medical or employment
records, that the petitioner intends to offer in petitioner’s direct case
shall be pre-led at least 90 days before the date of the hearing on the
merits. Testimony shall include all expert and fact witnesses, includ-
ing that of a petitioner who intends to testify. In order to avoid any
unnecessary expense and time associated with adjudicative hearings
and in accordance with Government Code, § [Section] 824.303, which
requires Medical Board certication in order for a person to be retired,
TRS staff shall be given adequate opportunity to present such infor-
mation to the Medical Board for consideration before the hearing on
the merits. If, upon consideration of the information petitioner intends
to offer at hearing, the Medical Board certies the person as disabled,
TRS staff or petitioner may move for dismissal of the appeal. If, how-
ever, the Medical Board does not certify the person as disabled, the
petitioner may continue to prosecute the appeal as previously docketed
and referred for an adjudicative hearing [to SOAH]. The petitioner shall
not be permitted to introduce direct testimony and evidence that has not
been pre-led and made available to the Medical Board for considera-
tion.
(b) - (c) (No change.)
§43.34. Conduct and Decorum at Hearing.
Every participant in the proceedings shall conduct himself with proper
dignity, courtesy, and respect for SOAH, TRS, the administrative law
judge, all other participants, and all other persons attending the pro-
ceedings. TRS, [or] SOAH, or the administrative law judge may take
such action as appropriate and necessary to enforce this rule.
§43.37. Recording of the Hearing; Certied Language Interpreter.
(a) - (b) (No change.)
(c) In the alternative to a stenographic recording or transcript
prepared by a court reporter, TRS may prepare a transcript from a video
or audio tape of the proceeding. The transcript prepared by TRS may
be considered the ofcial record of the proceeding. TRS may obtain
the ofcial audio or video recording from the administrative law judge
[SOAH] for purposes of preparing the transcript. A party who objects
to a TRS-prepared transcript and requests that proceedings be steno-
graphically recorded or transcribed by a court reporter may be required
to pay the costs of such recording and transcription.
(d) - (e) (No change.)
§43.38. Dismissal without Hearing.
(a) The administrative law judge may consider motions for
dismissal from the adjudicative hearing [SOAH] docket without a hear-
ing and recommend dismissal with or without prejudice for any of the
following reasons:
(1) - (6) (No change.)
(b) The administrative law judge shall dismiss from the adju-
dicative hearing [SOAH] docket and recommend dismissal by TRS of
the appeal of a petitioner who has defaulted by:
(1) - (2) (No change.)
(c) (No change.)
§43.39. Summary Disposition.
(a) A party may move with or without supporting afdavits
for a summary disposition any time after an appeal has been referred
for an adjudicative hearing [to SOAH]. The motion for summary dis-
position shall specify the grounds for resolving the appeal without an
evidentiary hearing. The motion and any supporting afdavits shall be
led and served at least 25 days before the time specied for the hear-
ing. The motion may be granted if the pleadings, discovery, afdavits,
stipulation of the parties, and authenticated or certied public records
submitted in support of the motion show that there is no genuine issue
as to any material fact and the moving party is entitled to summary dis-
position as a matter of law on the issues expressly set out in the motion.
(b) (No change.)
§43.42. Reopening of Hearing.
Upon motion of any party or upon the order of the administrative law
judge the hearing may be reopened for good cause at any time before
the proposal for decision is issued. After issuance of a proposal for
decision, the executive director (for decisions pending before the exec-
utive director) or board may order the hearing reopened for good cause
at any time before a decision is made. If the hearing is ordered to be
reopened, the executive director or the board, as applicable, shall re-
mand the matter to SOAH or an administrative law judge for additional
hearing and recommendation.
§43.44. Discovery.
Parties may obtain discovery under 1 TAC §155.31 if the matter is
before SOAH or under the rules of this chapter if the matter was re-
ferred for an adjudicative hearing to a hearing ofcial not afliated with
SOAH.
31 TexReg 9262 November 10, 2006 Texas Register
§43.45. Proposals for Decision, Exceptions, and Appeals to the
Board of Trustees.
(a) The administrative law judge shall issue a proposal for de-
cision with proposed conclusions of law and ndings of fact in accor-
dance with Government Code, Chapter 2001 and other applicable law
[1 TAC §155.59].
(b) - (e) (No change.)
(f) The nal decision in an appeal shall be based upon the ex-
isting record in the case. In its sole discretion, the [The] board of
trustees or the executive director, as applicable, may take the following
actions [change a proposed nding of fact or conclusion of law made
by the administrative law judge, or may vacate or modify an order is-
sued by the administrative law judge, only, if the board or executive
director determines]:
(1) modify, refuse to accept, or delete any proposed nding
of fact or conclusion of law made by the administrative law judge;
(2) make alternative ndings of fact and conclusions of
law;
(3) vacate or modify an order issued by the administrative
law judge; and
(4) make a nal decision on a contested case.
[(1) that the administrative law judge did not properly ap-
ply or interpret applicable law, agency rules, written policies provided
to the administrative law judge, or prior administrative decisions;]
[(2) that a prior administrative decision on which the ad-
ministrative law judge relied is incorrect or should be changed; or]
[(3) that a technical error in a nding of fact should be
changed; or]
[(4) that the change is pursuant to a duciary responsibil-
ity.]
(g) In exercising it discretion, the board of trustees or the ex-
ecutive director, as applicable, may consider but is not limited to the
following grounds for changing a nding of fact or conclusion of law
or for making a nal decision in a contested case that is contrary to the
recommendation of the administrative law judge:
(1) the administrative law judge did not properly apply or
interpret applicable law, retirement system rules, written policies pro-
vided to the administrative law judge, or prior administrative decisions;
(2) a prior administrative decision on which the adminis-
trative law judge relied is incorrect or should be changed;
(3) a technical error in a nding of fact should be changed;
(4) a nding or conclusion or other action of the adminis-
trative law judge would alter the terms of the plan; or
(5) the change is pursuant to a duciary responsibility.
(h) [(g)] An administrative decision of TRS staff, a decision by
the Medical Board, or a decision by the executive director is the nal
decision of TRS unless a party exhausts any right to appeal a matter to
the board of trustees.
(i) An appeal to the Board of Trustees shall be considered in
open meeting to the extent required by law. A party who appeals to
the Board of Trustees consents to the public discussion of all relevant
facts, including information in the member’s le that may otherwise be
condential by law.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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34 TAC §43.48
As part of the rule review of 34 TAC Chapter 43 relating to con-
tested cases being conducted pursuant to §2001.039 of the Gov-
ernment Code and the related rules of the Secretary of State, the
Teacher Retirement System of Texas (TRS or retirement system)
proposes the creation of new §43.48 as a result of the rule re-
view. The original notice of intention to review Chapter 43 was
published in the March 31, 2006, issue of the Texas Register (31
TexReg 2884). An expanded notice of intention to review Chap-
ter 43 is published elsewhere in this issue of the Texas Register.
Proposed new §43.48 concerns appeal to court. The proposed
new section would place the responsibility for the cost of prepar-
ing the administrative appeal record on the appealing party if a
decision of the TRS Board of Trustees is appealed to court.
Tony C. Galaviz, TRS Chief Financial Ofcer, has determined
that for the rst ve-year period the proposed section is in effect,
the scal implication for TRS as a result of enforcing or admin-
istering the new section will be that TRS would experience cost
savings when Board decisions are appealed to court, such as
transcription and copying costs. Mr. Galaviz has determined
that there will be no scal implications for local government or
other state government entities. There will not be an effect on
small or micro-businesses.
For each year of the rst ve years that the proposed sections
would be in effect, Mr. Galaviz and Ronnie Jung, TRS Execu-
tive Director, have determined that the public benet anticipated
as a result of enforcing the new section will be to place costs of
appeal record preparation on the appealing party instead of on
the TRS pension trust fund. There is an anticipated economic
cost to persons who are required to comply with the proposed
section since the rule will make an appealing party responsible
for the cost of record preparation. It is not possible to estimate
the amount of scal savings to TRS or the economic cost to per-
sons required to comply with the proposed section since those
computations depend on the nature of the hearing record and
the number of appeals led, neither of which can be reasonably
determined at this time. The cost of a hearing record could be
several hundred dollars or more, depending on the length of the
record and whether transcription services would be required.
Comments may be submitted in writing to Ronnie Jung, Exec-
utive Director, 1000 Red River Street, Austin, Texas 78701. To
be fully considered, written comments must be received by TRS
within 30 days of the publication of this notice of proposed rule-
making.
Statutory Authority: New §43.48 is proposed under §825.102,
Government Code, which authorizes the Board to adopt rules
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for the administration of the funds of the retirement system and
for the transaction of the business of the Board, and §2001.177,
Government Code, which authorizes a state agency by rule to
require an appealing party to pay the cost of preparation of the
record of the agency proceeding that is required to be sent to the
reviewing court.
Cross-reference to Statute: Proposed new §43.48 affects the fol-
lowing statutes: §825.115, Government Code, which addresses
the applicability of Chapter 2001, Government Code; Ch. 2001,
Government Code; §2001.177, Government Code, regarding
the cost of preparing the agency record for judicial review.
§43.48. Cost of Preparing Administrative Record.
In the event an appeal of the Final Decision of the Board of Trustees is
authorized by law, any cost associated with pursuing the appeal is the
responsibility of the appealing party, including the cost of the record
of the administrative proceedings and the transcription of any video or
audio recordings of administrative proceedings.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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CHAPTER 47. QUALIFIED DOMESTIC
RELATIONS ORDERS
34 TAC §47.10, §47.17
As part of the rule review being conducted pursuant to
§2001.039 of the Government Code and the related rules
of the Secretary of State, the Teacher Retirement System of
Texas (TRS or retirement system) proposes amendments to
34 TAC §47.10 and §47.17 of 34 TAC Chapter 47 relating to
Qualied Domestic Relations Orders. The original notice of
intention to review Chapter 47 was published in the March
31, 2006, issue of the Texas Register (31 TexReg 2884). An
expanded notice of intention to review Chapter 47 is published
elsewhere in this issue of the Texas Register. As part of the rule
review, TRS has assessed §47.10 and §47.17 and determined
the reasons for initially adopting them continue to exist, with the
proposed changes described in this notice.
Chapter 47 addresses the requirements and procedures applica-
ble to orders awarding a portion of TRS benets to an alternate
payee, most commonly as a division of community property in a
divorce. Section 47.10 concerns the determination of whether an
order is a Qualied Domestic Relations Order (QDRO). The rule
describes the legal requirements for a court order to be consider
"qualied" so that TRS may make direct payment to the alternate
payee identied in the order. TRS proposes two amendments.
First, to address concerns about the use of Social Security num-
bers in QDROs, which are commonly accessible to the public
through the courts as part of case les, TRS proposes an amend-
ment that would permit TRS to accept an alternate means of ver-
ication of the Social Security number if a court determines that
omitting the Social Security numbers in the order is necessary
to reduce the risk of identity theft. TRS would still be required
to have in the retirement system’s records Social Security num-
bers for both parties to the QDRO to identify recipients properly
and report the income to the Internal Revenue Service correctly.
Second, TRS proposes an amendment permitting a QDRO, as
well as a divorce decree, to include language relating to revoca-
tion of a beneciary to the extent permitted by law.
Section 47.17 concerns the calculation of an alternate payee’s
benets before a member’s benet begins. The rule describes
how payments to an alternate payee will be calculated when
those payments begin before a member retires, as is authorized
by state law, Section 804.005, Government Code. Because the
rule currently does not expressly address all of the adjustments
that may appropriately be made when a member is participating
in the Deferred Retirement Option Plan (DROP), TRS proposes
amendments to fully explain the appropriate adjustments.
As indicated in the expanded notice of intention to review TRS’s
rules published elsewhere in this issue of the Texas Register,
TRS has determined that the reasons for adopting the other rules
in Chapter 47 continue to exist, and the retirement system pro-
poses to readopt the following rules without changes: 34 TAC
§§47.1 (relating to payments by TRS), 47.2 (relating to submis-
sion of orders), 47.3 (relating to review of orders), 47.4 (relating
to payment pursuant to qualied orders), 47.5 (relating to orders
not qualied), 47.6 (relating to determination that an order is not
qualied is nal), 47.7 (relating to submission of amended or-
der), 47.8 (relating to orders affecting Optional Retirement Pro-
gram), 47.9 (relating to orders affecting benets from more than
one public retirement system), 47.13 (relating to benets result-
ing from resumption of membership and reinstatement of service
credit), 47.14 (relating to reinstatement of service credit), 47.15
(relating to death of an alternate payee), and 47.16 (relating to
effective date of TRS review of orders).
Tony C. Galaviz, TRS Chief Financial Ofcer, has determined
that for the rst ve-year period the proposed sections are in ef-
fect there will be no scal implications for state or local govern-
ment as a result of enforcing or administering the amended sec-
tions. There will not be an effect on small or micro-businesses.
For each year of the rst ve years that the proposed amended
rules would be in effect, Mr. Galaviz and Ronnie Jung, TRS Ex-
ecutive Director, have determined that the public benet antic-
ipated as a result of enforcing each section will be to provide
exibility in the use of Social Security Numbers to lessen the risk
of identity theft and to provide additional notice to DROP par-
ticipants regarding appropriate adjustments in the calculation of
an annuity affected by a QDRO, when payments to an alternate
payee begin before a member retires. There is no anticipated
economic cost to persons who are required to comply with the
proposed sections, or any economic cost is the result of statu-
tory requirements.
Comments may be submitted in writing to Ronnie Jung, Execu-
tive Director, 1000 Red River, Austin, Texas 78701. To be fully
considered, written comments must be received by TRS within
30 days of the publication of this notice of proposed rulemaking.
Statutory Authority: The amendments are proposed under the
following sections of the Government Code - §804.003, which
authorizes TRS to adopt rules relating to QDROs; §804.005(g),
which authorizes TRS to adopt rules for the administration of
§804.005; §824.1012(c), which authorizes TRS to establish by
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rule procedures and documentation necessary for the adminis-
tration of the section; and §825.102, which authorizes the Board
to adopt rules for the administration of the funds of the retire-
ment system and for the transaction of the business of the Board.
The amendments also are adopted in conjunction with 26 United
States Code §414(p) relating to QDROs and qualied plans.
Cross-reference to Statute: The proposed amendments affect
the following statutes in the Government Code - §804.003,
which sets out the requirements for QDROs; §804.005, which
authorizes payment in certain circumstances in lieu of benets
awarded by a QDRO; §824.1012, which, in connection with a
divorce proceeding, provides for a court-approved revocation
of beneciary designation for certain retirement benet options;
and §824.1013, which provides for the court-ordered change of
beneciary after retirement.
§47.10. Determination of Whether an Order is a Qualied Domestic
Relations Order.
TRS shall apply the statutory criteria to determine whether an order is
a QDRO. The following provisions shall also be used in making the
determination.
(1) The order must provide for each possible distribution
by the retirement system for the member or retiree. This requirement
may be met by a provision that:
(A) awards a specied or clearly determinable percent-
age, rather than an amount, of each distribution by TRS based on the
participant’s account; or
(B) awards all benets not specied to the participant
to be paid in accordance with plan provisions.
(2) The order must provide for reducing the amount
awarded in the event of reduction of the benet based on the age of the
participant, each reduction to be in proportion to the factors used to
reduce the standard annuity on the basis of the participant’s age below
normal retirement age. This requirement shall not apply if:
(A) the order awards a percentage of whatever monthly
benet is payable after all elections have been made by the member, or
in the event of death benets, by the designated beneciary;
(B) the member or retiree has reached normal retire-
ment age and, if a retiree, has retired without any reduction for early
age retirement at the time of the determination as to whether the order
is a QDRO; or
(C) the order reects that the retiree is, or will be re-
ceiving, retirement benets reduced for early age retirement and the
award to the alternate payee has considered the reduced amount of the
retiree’s annuity payments.
(3) The order may not:
(A) purport to require the designation by the participant
of a particular person as the recipient of benets in the event of a mem-
ber’s or annuitant’s death;
(B) purport to require the selection of a particular pay-
ment plan or benet option;
(C) require any action on the part of the retirement sys-
tem contrary to its governing statutes or plan provisions other than the
direct payment of the benet awarded to an alternate payee; or
(D) award any interest in distributions by the retirement
system contingent on any condition other than those conditions result-
ing in the liability of the retirement system for payment under its plan
provision.
(4) A QDRO may not provide for the award of a specic
amount of a benet, rather than a percentage of this benet, to an alter-
nate payee unless the order also provides for a reduction of the amount
awarded in the event that the benets available to the retiree or member
are reduced by law. This requirement shall not apply to benet waivers
executed by the participant.
(5) If the order intends to award the participant the full
amount of any future benet increases that are provided or required
by the legislature, the order must explicitly state such. TRS, its board
of trustees, and its ofcers and employees shall not be liable for mak-
ing payment of part of any future benet increases to any person if the
order so requires or if the order awards a percentage of benets payable
and does not explicitly state that future benet increases are awarded
solely and completely to the plan participant.
(6) An order that purports to give to someone other than a
member the right to designate a beneciary or choose any retirement
plan available from TRS is one that requires an action contrary to TRS’
governing statute and plan provisions and therefore is not a QDRO.
(7) An order that attaches a lien to any part of amounts
payable with respect to a member or retiree is one that requires an action
contrary to TRS’ governing statute and plan provisions and therefore
is not a qualied domestic relations order.
(8) An order that awards an alternate payee a portion of the
benets payable with respect to a member or retiree under TRS and that
purports to require TRS to make a lump sum payment of the awarded
portion of the benets to the alternate payee that are not payable in a
lump sum is one that requires action contrary to TRS’ governing statute
and plan provisions and therefore is not a QDRO.
(9) An order shall specify the date of the marriage.
(10) An order that allocates the participant’s investment in
contract in a manner not in compliance with any requirements of the
Internal Revenue Code and applicable regulations is not a QDRO. An
order that does not allocate a participant’s investment in contract may
be determined to be a QDRO if it provides sufcient information for
TRS to make the allocation in accordance with applicable laws and
regulations.
(11) An order that purports to require a member to termi-
nate employment, to withdraw contributions, or to apply for retirement,
is not a QDRO.
(12) The order must satisfy the requirements of Internal
Revenue Code §414(p)(1)(A)(i) and 414(p)(1)(B).
(13) The order may contain provisions consistent with Sec-
tion 824.1012, Government Code, or Section 824.1013, Government
Code, and TRS may rely on the provisions of the order as though the
provisions were included in the decree of divorce or order accepting a
property settlement.
(14) The order may specify an alternative method for the
parties to verify their social security numbers to TRS, if the court nds
that omission of the numbers in the order is necessary to reduce the risk
of identity theft. The order is not a QDRO if TRS nds that the method
of verication is insufcient for the purpose of payment of benets or
reporting of income for tax purposes.
§47.17. Calculation for Alternate Payee Benets Before a Member’s
Benet Begins.
(a) A "qualied domestic relations order" (QDRO) means a
domestic relations order which creates or recognizes the existence of
an alternate payee’s right or assigns to an alternate payee the right to
receive all or a portion of the benets payable with respect to a member
or retiree under a public retirement system, which directs the public
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retirement system to disburse benets to an alternate payee, and which
meets the requirements of Government Code, §804.003 and Internal
Revenue Code §§414(p)(1)(A)(i) and 414(p)(1)(B).
(b) The retirement system shall pay any eligible alternate
payee who has a QDRO approved by the retirement system and who
elects such payments, an amount that is the alternate payee’s portion
of the actuarial equivalent of the accrued benet of the member of the
retirement system, determined as if the member retired on the date of
the alternate payee’s election. The amount will become payable, upon
receipt of a written request and a certied copy of a domestic relations
order determined to be qualied, in accordance with the order, and in
the form of an annuity payable in equal monthly installments for the
life of the alternate payee.
(c) This method of distribution may be elected only when there
is a member whose benets are subject to partial payment under the law,
who has not retired; who has attained the greater of either the age of 62
and is eligible to retire without reduction for early age retirement, or
normal retirement age and service requirements for service retirement;
and who retains credit and contributions in the retirement system at-
tributable to that service.
(d) If an alternate payee elects to be paid under this section, the
retirement system shall reduce the benet payable by the system to the
member or the member’s beneciary by the alternate payee’s portion
of the actuarial equivalent determined under this section.
(e) In guring these benets for the alternate payee and the
adjusted standard annuity of the member’s benet as set forth in this
section, the system shall consider the member’s benet as a normal
age standard service retirement annuity, without regard to any optional
annuity chosen or beneciary designated by the member.
(f) The beginning of monthly payments under this section ter-
minates any interest that the alternate payee who receives the payment
might otherwise have in benets that accrue to the account of the mem-
ber after the date the initial payment to the alternate payee is made.
(g) An alternate payee who elects this method of payment has
only a right to receive an annuity for life as calculated in this section and
does not have the right to pass on any portion of his/her benet upon
his/her death. There is no reversion of the alternate payee’s benet to
the member upon the alternate payee’s death, irrespective of whether
the death occurs before or after the member’s benet commencement.
(h) TRS will use Tables for Life Annuity Factors, Interest An-
nuity Factors, and Interest Accumulation Factors furnished by the TRS
actuary of record.
Figure 1: 34 TAC §47.17(h) (No change.)
Figure 2: 34 TAC §47.17(h) (No change.)
Figure 3: 34 TAC §47.17(h) (No change.)
(i) To calculate the alternate payee’s actuarial equivalent ben-
et, the following procedure will be followed:
(1) Determine the member’s accrued monthly benet as of
the alternate payee’s benet commencement date.
(2) Determine the member’s age and the alternate payee’s
age as of the alternate payee’s benet commencement date.
(3) Determine the appropriate percent of the member’s ac-
crued benet payable to the alternate payee under the terms of the
QDRO.
(4) Calculate the alternate payee’s actuarial equivalent
monthly benet by multiplying the member’s accrued benet times
the life annuity factor at member’s age times the alternate payee’s
percent. Then, divide that gure by the life annuity factor at alternate
payee’s age.
(j) To calculate the member’s adjusted standard annuity, there
are two scenarios:
(1) the alternate payee elects a monthly income and sur-
vives until the member annuity commencement date (MACD); or
(2) the alternate payee elects monthly income and dies be-
fore the member annuity commencement date (MACD).
(k) When the alternate payee elects under subsection (j)(1) of
this section, the formula used to reduce the member’s standard annuity
is the member’s standard annuity monthly benet amount minus the
gure derived by dividing the total reserve for benets to the alternate
payee by the life annuity factor of the member at the member’s age at
MACD. The total reserve for the benets to the alternate payee is the
reserve for payments made to the alternate payee prior to MACD plus
the reserve for payments made to the alternate payee after MACD. The
reserve for payments made to the alternate payee after MACD is the
alternate payee monthly benet amount times the life annuity factor of
the alternate payee at the alternate payee age at MACD. The reserve for
payments made to the alternate payee prior to MACD is the alternate
payee monthly benet amount times the interest annuity factor to reect
payments of the number of payments before MACD.
(l) When the alternate payee elects under subsection (j)(2) of
this section, the formula used to reduce the member’s standard annu-
ity monthly benet amount is the member’s standard annuity monthly
benet amount before the reection of payments to the alternate payee
under this section minus the gure derived by dividing the total reserve
for payments made to the alternate payee by the life annuity factors of
the member at the member’s age at MACD. The total reserve for pay-
ments made to the alternate payee is the alternate payee monthly benet
amount times the interest annuity factor to reect payment of the num-
ber of payments before death times the interest accumulation factor to
reect interest of the number of full months from the date of death of
the alternate payee to the MACD.
(m) If the member dies before MACD and a standard annuity
is used to calculate any benet due after death, benets payable on be-
half of the member must be based on the member’s adjusted standard
annuity. The balance of the accumulated contributions in the member
savings account payable to a beneciary must also be adjusted to reect
the payment to the alternate payee by reducing the accumulated contri-
butions in the member savings account by the QDRO percentage de-
scribed in subsection (i)(3) of this section. A benet of an amount equal
to twice the member’s annual compensation for the school year imme-
diately preceding the school year in which the member dies, or twice
the member’s rate of annual compensation for the school year in which
the member dies, payable under Government Code, §824.402(a)(1) and
(2), or a lump sum payment of $2,500.00 plus an applicable monthly
benet as described in Government Code, §824.404, is not reduced
by payments made to the alternate payee under Government Code,
§804.005.
(n) If the member dies after MACD, the $10,000.00 lump sum
survivor benets or the $2,500.00 lump sum payment plus an applica-
ble monthly benet payable to a beneciary under Government Code,
§§824.501 and 824.404, are not reduced as a result of payments to an
alternate payee under this rule. Any payments paid pursuant to Gov-
ernment Code, §824.407 must be reduced by rst reducing the account
balance at the time of retirement by the QDRO percentage described
in subsection (i)(3) of this section.
(o) If the member elects to terminate membership in TRS be-
fore MACD, the member contributions in the member account before
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a refund is processed, must be reduced by the QDRO percentage de-
scribed in subsection (i)(3) of this section.
(p) When new law provides for an increase in the benet
payable to the member after the commencement of the payment of an
annuity to the member, the increase will be distributed by increasing
the member’s and the alternate payee’s benet as provided by the
law for an increase to the member’s benet so long as there is no
additional actuarial cost to the system unless provided otherwise by
the legislature.
(q) A person, who has previously withdrawn service that was
reduced by a QDRO percentage as described in subsection (o) of
this section and who wishes to reinstate the service, must deposit the
amount withdrawn or refunded and the fees required by law. Benets
payable based even in part on the terminated service will be reduced
as described in this section as if the service had not been terminated.
(r) When a member who has an alternate payee drawing bene-
ts enters a Deferred Retirement Option Plan (DROP), TRS will use the
adjusted standard annuity in the calculation for the member’s DROP.
(s) When a member who is participating in DROP has an
alternate payee to begin a distribution under the Government Code,
§804.005, the retirement system will use the adjusted standard annuity
to calculate all future DROP transfers beginning with the initial month
that a distribution is payable to the alternate payee. When calculating
the member’s adjusted standard annuity, the amount of the annuity
paid to the alternate payee that represents the annuitized portion of the
DROP balance shall not be included in the calculation. TRS shall use
only the portion of the payment to the alternate payee that represents
the alternate payee’s share of the monthly annuity.
(t) When a member who has an alternate payee drawing bene-
ts elects a partial lump-sum option, TRS will use the adjusted standard
annuity in the calculation for the member’s partial lump-sum payment.
(u) In the event the total distribution amount awarded to the
alternate payee in a QDRO is limited to a specic dollar amount, the
following procedure will be followed to calculate the alternate payee’s
actuarial equivalent benet:
(1) Determine the alternate payee’s age as of the alternate
payee’s benet commencement date.
(2) Calculate the alternate payee’s actuarial equivalent
monthly benet by dividing the total distribution amount, as limited,
awarded to the alternate payee by the life annuity factor at alternate
payee’s age.
(v) In the event the alternate payee dies prior to receiving the
total limited distribution awarded to the alternate payee in a QDRO and
before the MACD, calculate the member’s adjusted standard annuity as
described in subsection (j)(2) of this section.
(w) When a member who is participating in DROP has an
alternate payee to begin a distribution under the Government Code,
§804.005, TRS will calculate the alternate payee’s actuarial equivalent
benet by multiplying the member’s accrued benet times the life an-
nuity factor at member’s age plus the balance of the DROP times the
alternate payee’s percent. That gure shall then be divided by the life
annuity factor at alternate payee’s age.
(x) When a member who is participating in DROP has an
alternate payee to begin a distribution under the Government Code,
§804.005, TRS will reduce the DROP account by applying the per-
centage of the member’s accrued benet payable to the alternate payee
under the terms of the qualied domestic relations order beginning
with the initial month that a distribution is payable to the alternate
payee.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Teacher Retirement System of Texas
Earliest possible date of adoption: December 10, 2006
For further information, please call: (512) 542-6438
CHAPTER 51. GENERAL ADMINISTRATION
34 TAC §51.1
As part of the rule review being conducted pursuant to
§2001.039 of the Government Code and the related rules
of the Secretary of State, the Teacher Retirement System of
Texas (TRS or retirement system) proposes amendments to 34
TAC §51.1 of 34 TAC Chapter 51 relating to general administra-
tion. The original notice of intention to review Chapter 51 was
published in the March 31, 2006, issue of the Texas Register
(31 TexReg 2884). An expanded notice of intention to review
Chapter 51 is published elsewhere in this issue of the Texas
Register. As part of the rule review, TRS has assessed §51.1
and determined the reasons for initially adopting it continue to
exist, with the proposed changes described in this notice.
Section 51.1 concerns advisory and auxiliary committees. The
rule describes the committees that advise or otherwise serve the
system and that are deemed necessary to assist the Board of
Trustees in performing its duties. The recommended amend-
ments delete references to committees, such as credentialing
committees for medical providers, that are no longer in use due
to changes in TRS programs. The amendments also clarify that
members of the Retiree Advisory Committee, unlike members of
the Medical Board, do not serve as independent contractors but
rather only as members of the committee.
As indicated in the expanded notice of intention to review TRS’s
rules published elsewhere in this issue of the Texas Register,
TRS has determined that the reasons for adopting the other rules
in Chapter 51 - 34 TAC §§51.2 (relating to vendor protests, dis-
pute resolution, and hearing), 51.5 (relating to waiver of deadline
to remit deposits and documentation), 51.7 (relating to assign-
ment of TRS vehicles), 51.11 (relating to historically underutilized
businesses), and 51.12 (relating to applicability of certain laws in
effect before September 1, 2005) - continue to exist, and the re-
tirement system proposes to readopt that rule without changes.
Tony C. Galaviz, TRS Chief Financial Ofcer, has determined
that for the rst ve-year period the proposed section is in effect
there will be no scal implications for state or local government
as a result of enforcing or administering the amended section.
There will not be an effect on small or micro-businesses.
For each year of the rst ve years that the proposed amended
rule would be in effect, Mr. Galaviz and Ronnie Jung, TRS Exec-
utive Director, have determined that the public benet anticipated
as a result of enforcing the section will be to provide an updated
rule addressing active advisory committees of TRS. There is no
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anticipated economic cost to persons who are required to com-
ply with the proposed section.
Comments may be submitted in writing to Ronnie Jung, Execu-
tive Director, 1000 Red River, Austin, Texas 78701. To be fully
considered, written comments must be received by TRS within
30 days of the publication of this notice of proposed rulemaking.
Statutory Authority: The amendments are proposed under the
following sections of the Government Code - §825.102, which
authorizes the Board to adopt rules for the administration of the
funds of the retirement system and for the transaction of the busi-
ness of the Board; and §825.114, which requires TRS by rule to
determine the amount and manner of any compensation or ex-
pense reimbursement to be paid members of an advisory com-
mittee performing service for the retirement system on an advi-
sory committee.
Cross-reference to Statute: The proposed amendments affect
the following statutes - §825.204, Government Code, which
requires the TRS Board to appoint a medical board; §825.114,
which authorizes the Board to establish advisory commit-
tees as it considers necessary; Chapter 1575, Subchapter H
(§§1575.351 - 1575.363), Insurance Code, which addresses
advisory committees and provides for the appointment of cre-
dentialing committees by TRS as trustee of the retirees health
benets program (TRS-Care) and as part of a coordinated care
network, which TRS no longer administers; and Chapter 1575,
Subchapter I (§§1575.401 - 1575.408), Insurance Code, which
provides for the appointment and expense reimbursement of
the Retirees Advisory Committee.
§51.1. Advisory and Auxiliary Committees.
(a) The following committees are created for a period which
will expire at the end of sunset review for the Teacher Retirement Sys-
tem of Texas (TRS) which is September 1, 2007, unless continued by
the outcome of the sunset process, to advise or otherwise serve the
retirement system and are deemed necessary to assist the Board of
Trustees in performing its duties:
(1) a Medical Board, composed of three licensed physi-
cians as provided by [Government Code,] §825.204, Government
Code; and[;]
(2) a Retirees Advisory Committee for the health benets
program under the Texas Public School Retired Employees Group Ben-
ets Act (TRS-Care) [Insurance Program], composed as provided by
Subchapter I of Chapter 1575, [the] Insurance Code.[, Article 3.50-4,
Section 6;]
[(3) regional credentialing committees composed of health
care practitioners as provided by the retirement system’s health care
network policies; and]
[(4) a Medical Advisory Committee composed of health
care practitioners and administrators as provided by the retirement sys-
tem’s health care network policies.]
(b) The duties of these committees are established by applica-
ble statute or policies of the Board of Trustees.
(c) The members of the Medical Board shall be paid, as in-
dependent contractors, fees and expenses in accordance with contracts
negotiated by the executive director or his designee subject to the appli-
cable resolutions, policies, and annual budget adopted by the Board of
Trustees. [The members of the credentialing committees and the Med-
ical Advisory Committee may be paid fees and expenses in accordance
with contracts negotiated by the executive director or his designee sub-
ject to the applicable resolutions, policies, and annual budget adopted
by the Board of Trustees.] To the extent advisory committees are com-
posed of independent contractors they are to be considered consultants
employed by the retirement system under the authority recognized by
[the Government Code,] §2254.024, Government Code.
(d) Members of the Retirees Advisory Committee for TRS-
Care do not serve as independent contractors and [the Texas Public
School Retired Employees Group Insurance Program] are entitled only
to reimbursement for actual and reasonable expenses incurred in per-
forming functions as members of the committee.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS
PART 1. TEXAS DEPARTMENT OF
PUBLIC SAFETY
CHAPTER 4. COMMERCIAL VEHICLE
REGULATIONS AND ENFORCEMENT
PROCEDURES
SUBCHAPTER E. ADVISORY OVERSIGHT
COMMUNITY OUTREACH COMMITTEE
37 TAC §4.71
The Texas Department of Public Safety proposes new Subchap-
ter E, §4.71, in Title 37, Chapter 4, Commercial Vehicle Regula-
tions and Enforcement Procedures, of the Texas Administrative
Code concerning the Advisory Oversight Community Outreach
Committee.
New §4.71 is necessary in order to establish the Advisory
Oversight Community Outreach Committee in accordance with
House Bill 925 (79th Texas Legislature- Regular Session).
The purpose of the Advisory Oversight Community Outreach
Committee is to document to the Public Safety Commission
trade-related incidents involving department personnel; to de-
velop recommendations and strategies to improve community
relations, department personnel conduct, and the truck inspec-
tion process at the ports-of-entry on the Texas-Mexico border;
and to act as ombudsman between the department and the
residents and communities in the Texas-Mexico border area
and between the department and the department’s personnel.
Oscar Ybarra, Chief of Finance, has determined that for each
year of the rst ve-year period the rule is in effect there will
be some scal implications for state or local government, or lo-
cal economies. House Bill 925 (79th Texas Legislature- Regular
Session) does not provide that a member of the Advisory Over-
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sight Community Outreach Committee is entitled to compensa-
tion nor reimbursement of the member’s travel expenses, so it
is likely that these costs related to the committee’s work will be
borne by the local government entities that employ the commit-
tee members.
Mr. Ybarra also has determined that for each year of the rst
ve-year period the rule is in effect the public benet anticipated
as a result of enforcing the rule will be to ensure a forum is
created for the residents and communities on the Texas-Mexico
border to make recommendations and voice concerns about the
Department’s truck inspection processes at the border. There is
some adverse economic impact anticipated for individuals, small
businesses, or micro-businesses. House Bill 925 (79th Texas
Legislature- Regular Session) does not provide that a member of
the Advisory Oversight Community Outreach Committee is enti-
tled to compensation nor reimbursement of the member’s travel
expenses, so it is likely that these costs related to the commit-
tee’s work will be borne by the individuals, small businesses, or
micro-businesses that employ the committee members.
Comments on this proposal may be submitted to Mark Rogers,
Major, Texas Highway Patrol Division, Texas Department of Pub-
lic Safety, P.O. Box 4087, Austin, Texas 78773-0500, (512) 424-
2116.
The new section is proposed pursuant to Texas Government
Code, §411.004(3), which authorizes the Public Safety Commis-
sion to adopt rules considered necessary for carrying out the de-
partment’s work; and Texas Government Code, §411.0197(a),
which authorizes the Public Safety Commission to adopt rules
for the implementation and operation of the Advisory Oversight
Community Outreach Committee.
Texas Government Code, §411.004(3) and §411.0197(a) are af-
fected by this proposal.
§4.71. Advisory Oversight Community Outreach Committee.
(a) The Advisory Oversight Community Outreach Committee
is created as provided in Texas Government Code, §411.0197.
(b) The purpose of the Advisory Oversight Community
Outreach Committee is to document to the Public Safety Commission
trade-related incidents involving department personnel; to develop
recommendations and strategies to improve community relations,
department personnel conduct, and the truck inspection process at the
ports-of-entry on the Texas-Mexico border; and to act as ombuds-
man between the department and the residents and communities in
the Texas-Mexico border area and between the department and the
department’s personnel.
(c) The Advisory Oversight Community Outreach Committee
shall consist of nine members that are appointed by the Public Safety
Commission. The Public Safety Commission shall designate the pre-
siding ofcer of the committee from among the committee’s members.
Five members of the committee constitute a quorum sufcient to con-
duct the meetings and business of the committee.
(1) Members of the Advisory Community Outreach Com-
mittee will serve staggered terms as follows:
(A) the presiding ofcer shall serve a three-year term;
(B) four of the committee members shall serve a three-
year term; and
(C) four of the committee members shall serve a two-
year term.
(2) All committee members serve at the will of the Public
Safety Commission and may be reappointed by the Public Safety Com-
mission. If a committee member resigns, becomes incapacitated, or is
removed by the Public Safety Commission, or otherwise vacates his or
her position prior to the end of his or her term, then the Public Safety
Commission shall appoint a replacement who shall serve the remain-
der of the unexpired term. Except as otherwise provided by law, if a
member of the Advisory Oversight Community Outreach Committee
misses three consecutive regularly scheduled meetings, that member
automatically vacates his or her position on the committee.
(d) The Advisory Oversight Community Outreach Committee
shall meet at least on a quarterly basis or at the call of the presiding
ofcer or any two members. The location of any meeting of the com-
mittee will be determined by the presiding ofcer. All meetings of the
Advisory Oversight Community Outreach Committee shall be open to
the public.
(e) The Advisory Oversight Community Outreach Committee
may elect an assistant presiding ofcer from among its members.
(f) The presiding ofcer or the assistant presiding ofcer shall
prepare a meeting agenda for each meeting of the Advisory Oversight
Community Outreach Committee. A copy of the agenda shall be pro-
vided to the department fteen working days before any scheduled
meeting so that the department can arrange for the necessary staff to
be in attendance and provide notication to the committee members
and the public.
(g) The presiding ofcer or the assistant presiding ofcer of
the Advisory Oversight Community Outreach Committee shall ensure
that the minutes of each meeting of the committee are recorded and
that a record of attendance for each meeting of the committee shall be
made. The department shall have the necessary staff present at each
committee meeting to assist with the recording of the meeting minutes,
preparation of the attendance record, and to provide information con-
cerning any department operation under lawful consideration by the
committee. The department shall prepare and distribute copies of the
minutes, attendance record, any other committee documents, or com-
mittee recommendations to each committee member after each meet-
ing. The presiding ofcer or the assistant presiding ofcer shall present
the minutes, attendance record, any other committee documents, and
committee recommendations to the Public Safety Commission at the
next regularly scheduled meeting of the Public Safety Commission that
follows any meeting of the Advisory Oversight Community Outreach
Committee. All documents submitted to the Public Safety Commis-
sion shall be of sufcient detail to allow the Public Safety Commission
to properly evaluate the committee’s work in accordance with Texas
Government Code, §411.0197(e).
(h) Recommendations and advice given by the Advisory Over-
sight Community Outreach Committee are not binding on the Public
Safety Commission. The Advisory Oversight Community Outreach
Committee has no executive or administrative powers or duties with
respect to the operation of the department, and all such powers and du-
ties rest solely with the Public Safety Commission.
(i) Members of the Advisory Oversight Community Outreach
Committee are not entitled to compensation for their service nor reim-
bursement of the member’s travel expenses.
(j) As provided in Government Code, §2110.006, by January 1
of each year, department staff, in consultation with the presiding ofcer,
shall evaluate the previous scal year and report to the Public Safety
Commission, on:
(1) the committee’s work;
(2) the committee’s usefulness; and
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(3) the costs related to the committee’s existence, including
the cost of the department’s staff time spent in support of the commit-
tee’s activities.
(k) As provided in Government Code, §2110.008, the Advi-
sory Oversight Community Outreach Committee is abolished on Jan-
uary 1, 2011, unless the Public Safety Commission establishes a differ-
ent date by rule.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on October 24,
2006.
TRD-200605784
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Earliest possible date of adoption: December 10, 2006
For further information, please call: (512) 424-2135
CHAPTER 35. PRIVATE SECURITY
SUBCHAPTER C. STANDARDS
37 TAC §35.34
The Texas Department of Public Safety proposes amendments
to §35.34, concerning Standards of Conduct. Amendments to
the section delete current subsection (a), reformat the remaining
subsections and add a new subsection (n) which provides for ad-
ditional standards of conduct for regulated businesses. The de-
partment believes the deletion of subsection (a) is necessary as
it needlessly involves the Private Security Bureau in contractual
disputes between licensees and clients, which are more appro-
priately a matter for private civil litigation.
Oscar Ybarra, Chief of Finance, has determined that for each
year of the rst ve-year period the the rule is in effect there will
be no scal implications for state or local government, or local
economies.
Mr. Ybarra also has determined that for each year of the rst
ve-year period the rule is in effect the anticipated public benet
resulting from adoption of the section will be a higher standard
of conduct for security-related businesses and more efcient use
of the Bureau’s resources in administering Chapter 1702. There
is no anticipated adverse economic effect on individuals, small
businesses, or micro-businesses.
The department has determined that Chapter 2007 of the Gov-
ernment Code does not apply to these rules. Accordingly, the
department is not required to complete a takings impact assess-
ment regarding these rules.
Written comments on the proposed amendment are requested
and may be sent to Cliff Grumbles, Manager, Regulatory Licens-
ing Service-Private Security Bureau, P.O. Box 4143, MSC-0242,
Austin, Texas 78765-0242, (512) 424-7711.
The amendments are proposed pursuant to Texas Government
Code, §411.004(3), which authorizes the Public Safety Commis-
sion to adopt rules considered necessary for carrying out the
department’s work and Texas Occupations Code, §1702.061(b),
which authorizes the department to adopt rules to administer this
chapter.
Texas Government Code, §411.004(3) and Texas Occupations
Code, §1702.061 are affected by this proposal.
§35.34. Standards of Conduct.
(a) [Licensees shall carry out fully any contract for services
entered into with a client except for reasons deemed to be unlawful.]
[(b)] Licensed companies may use the phrase "Licensed by
the Texas Private Security Board" on stationery [stationary], business
cards, and in advertisements, but no licensee shall have a badge, shield
or insignia as part of any uniform, identication card or markings on a
motor vehicle containing the State Seal of Texas, except those identi-
cation and license items that are prepared or issued by the board. No
licensee shall use the State Seal of Texas or the seal of the Department
of Public Safety to advertise or publicize a commercial undertaking.
(b) [(c)] No licensee shall have a badge, shield or insignia as
part of any uniform, identication card or markings on a motor vehicle
containing the Flag of the State of Texas, except those identication and
license items that are prepared or issued by the board. No licensee shall
use the Flag of the State of Texas to advertise or publicize a commercial
undertaking.
(c) [(d)] Licensees shall cooperate fully with any investigation
conducted by the Bureau, including but not limited to, providing em-
ployee records upon reasonable request by the Bureau or its investiga-
tors, and shall comply with any subpoena issued by the Bureau pursuant
to §1702.367.
(d) [(e)] Commissioned security ofcers or personal protec-
tion ofcers shall carry only a rearm of the category with which they
have been formally trained and of which training documentation is on
le with the board. Firearm categories will be shown on the individ-
ual’s registration card and will be:
(1) SA: any handgun, whether semi-automatic or not,
(2) NSA: handguns that are not semi-automatic,
(3) STG: any shotgun.
(e) [(f)] No commissioned security ofcer or personal pro-
tection ofcer shall carry an inoperative, unsafe, replica or simulated
rearm while in the course and scope of their employment.
(f) [(g)] No commissioned security ofcer or personal protec-
tion ofcer shall brandish, point, exhibit, or otherwise display a rearm
at anytime, except as authorized by law.
(g) [(h)] The discharge of a rearm while in the performance
of their duty by any person registered, or commissioned by a licensee
shall be reported to the Austin ofce of the board. Notication of the
discharge of a rearm shall be in writing within 24 hours of the inci-
dent, and shall be faxed by the licensee, or manager. The fax shall be
addressed to the manager of the bureau at (512) 424-7728. The fax
shall include:
(1) name of the person discharging the rearm;
(2) name of the employer;
(3) location of the incident;
(4) a brief narrative of what happened;
(5) whether death, personal injury or property damaged re-
sulted; and
(6) whether the incident is being or was investigated by a
law enforcement agency.
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(h) [(i)] No licensee shall engage in any business activity in
violation of §38.11 or §38.12 of the Texas Penal Code (Barratry and
Solicitation of Professional Employment.)
(i) [(j)] Licensees shall not perform any service regulated by
the board if a Letter of Summary Suspension or Letter of Summary
Denial has been forwarded in accordance with the Act and these rules.
After Summary Suspension or Summary Denial, a Letter of Reinstate-
ment must be received by the licensee prior to performing any services
regulated by the board.
(j) [(k)] All licensees, if arrested, charged, or indicted for a
criminal offense above the level of Class C misdemeanor shall within
72 hours notify their employer, who shall then notify the board by fax
at (512) 424-7729 or in writing at the Austin ofce of the board within
72 hours of notication by licensee, including the name of the arresting
agency, the offense, court, and cause number of the charge or indict-
ment, if any.
(k) [(l)] All licensees shall report any name changed by mar-
riage, divorce or other reason to the board within 30 days of the effec-
tive date of change. The notice of the change shall be in writing, and
shall include a certied copy of the legal document ordering the name
change.
(l) [(m)] No licensee shall engage in conduct that would
constitute a Class C misdemeanor or higher offense under any Texas
statute, nor engage or threaten to engage in any act of violence,
aggression, destruction of property, or lewd, lascivious, obscene or
otherwise offensive behavior, arising from or in any way related to the
performance of one’s duties or one’s employment under the Act, or at
any time while wearing a uniform associated with one’s employment
under the Act or while otherwise representing oneself as acting within
the scope of one’s duties or employment under the Act.
(m) [(n)] When an employee of a licensee is terminated for
any conduct as described in §1702.361 of the Act, the licensee shall
notify the board of such conduct within 14 days of termination. The
notication shall be mailed to the board, to the attention of the Criminal
Investigation division. The notication shall include but not be limited
to:
(1) a completed board complaint form (form#022); and
(2) any and all documents or evidence concerning the al-
leged offense.
(n) No provider of a regulated activity or service shall engage
in any unconscionable action or course of action, or engage in any
false, misleading, or deceptive act or practice, as these are dened in
§§17.45(5) and 17.46 (respectively) of the Texas Business and Com-
merce Code.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on October 24,
2006.
TRD-200605783
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Earliest possible date of adoption: December 10, 2006
For further information, please call: (512) 424-2135
37 TAC §35.41
The Texas Department of Public Safety proposes amendments
to §35.41, concerning Company Name Selection. Amendments
to the section add new subsections (b) and (c) and are neces-
sary in order to clarify the criteria used by the Bureau in evalu-
ating company name requests and to reduce the confusion that
occurs when substantially similar company names are used by
unrelated entities. In addition, the title of the section has also
been changed.
Oscar Ybarra, Chief of Finance, has determined that for each
year of the rst ve-year period the rule is in effect there will
be no scal implications for state or local government, or local
economies.
Mr. Ybarra also has determined that for each year of the rst
ve-year period the rule is in effect the anticipated public ben-
et resulting from adoption of the section will be less confusion
and potential for deception resulting from stricter controls on the
names available to applicants for company licenses. There is no
anticipated adverse economic effect on individuals, small busi-
nesses, or micro-businesses.
The department has determined that Chapter 2007 of the Gov-
ernment Code does not apply to these rules. Accordingly, the
department is not required to complete a takings impact assess-
ment regarding these rules.
Written comments on the proposed amendment are requested
and may be sent to Cliff Grumbles, Manager, Regulatory Licens-
ing Service-Private Security Bureau, P.O. Box 4143, MSC-0242,
Austin, Texas 78765-0242, (512) 424-7711.
The amendments are proposed pursuant to Texas Government
Code, §411.004(3), which authorizes the Public Safety Commis-
sion to adopt rules considered necessary for carrying out the
department’s work and Texas Occupations Code, §1702.061(b),
which authorizes the department to adopt rules to administer this
chapter.
Texas Government Code, §411.004(3) and Texas Occupations
Code, §1702.061 are affected by this proposal.
§35.41. Company Name [Names] Selection.
(a) No entity regulated by Chapter 1702 may use a name that
contains the phrase "law enforcement," or substantially similar terms;
or any other terms, name or combination of names, or a name for which
the acronym is intended to or could reasonably give the impression that
the entity is in any way associated with a governmental body or agency,
or a branch or political subdivision of any government.
(b) No entity name will be approved that is identical or sub-
stantially similar to that of a company whose license is currently under
suspension or whose license has been revoked within the past ve (5)
years.
(c) No entity name will be approved that is identical or sub-
stantially similar to that of a currently licensed company, without doc-
umentary proof either that the entities in question are owned by a com-
mon majority of individuals, or that the currently licensed company has
consented to the use of the name by the prospective licensee.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on October 24,
2006.
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TRD-200605782
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Earliest possible date of adoption: December 10, 2006
For further information, please call: (512) 424-2135
SUBCHAPTER M. COMPANY RECORDS
37 TAC §35.205
The Texas Department of Public Safety proposes to amend
§35.205, concerning Records Required on Commissioned Se-
curity Ofcers. The amendment to paragraph (1) of this section
is necessary in order to shift the burden from the employer to
the ofcer/employee to ensure the accuracy of the employer’s
record of the ofcer’s current residence. The amendment
acknowledges that employers do not have independent infor-
mation on their employees in this regard and must rely on what
the employee provides to them.
Oscar Ybarra, Chief of Finance, has determined that, for each
year of the rst ve-year period the rule is in effect, there will
be no scal implications for state or local government, or local
economies.
Mr. Ybarra also has determined that, for each year of the rst
ve-year period the rule is in effect, the anticipated public benet
resulting from adoption of the section will be greater accuracy in
the records kept by employers on their commissioned security
ofcer/employees. There is no anticipated adverse economic
effect on individuals, small businesses, or micro-businesses.
The department has determined that Chapter 2007 of the Gov-
ernment Code does not apply to these rules. Accordingly, the
department is not required to complete a takings impact assess-
ment regarding these rules.
Written comments on the proposed amendment are requested
and may be sent to Cliff Grumbles, Manager, Regulatory Licens-
ing Service-Private Security Bureau, P.O. Box 4143, MSC-0242,
Austin, Texas 78765-0242, (512) 424-7711.
The amendments are proposed pursuant to Texas Government
Code, §411.004(3), which authorizes the Public Safety Commis-
sion to adopt rules considered necessary for carrying out the
department’s work and Texas Occupations Code, §1702.061(b),
which authorizes the department to adopt rules to administer this
chapter.
Texas Government Code, §411.004(3) and Texas Occupations
Code, §1702.061 are affected by this proposal.
§35.205. Records Required on Commissioned Security Ofcers.
The employer of a commissioned security ofcer shall maintain current
records on all persons issued a security ofcer commission for board
inspection. The records shall contain:
(1) most current residence of the security ofcer as re-
ported by the ofcer;
(2) - (4) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on October 24,
2006.
TRD-200605780
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Earliest possible date of adoption: December 10, 2006
For further information, please call: (512) 424-2135
SUBCHAPTER Q. TRAINING
37 TAC §35.251
The Texas Department of Public Safety proposes to amend
§35.251, concerning Application for a Training School Approval.
Amendment to subsection (c) is necessary in order to update
the cross-references that appear in the rule. This is a non-sub-
stantive change.
Oscar Ybarra, Chief of Finance, has determined that for each
year of the rst ve-year period the rule is in effect there will
be no scal implications for state or local government, or local
economies.
Mr. Ybarra also has determined that for each year of the rst
ve-year period the rule is in effect the anticipated public benet
resulting from adoption of the section will be greater accuracy
in the textual cross-references. There is no anticipated adverse
economic effect on individuals, small businesses, or micro-busi-
nesses.
The department has determined that Chapter 2007 of the Gov-
ernment Code does not apply to these rules. Accordingly, the
department is not required to complete a takings impact assess-
ment regarding these rules.
Written comments on the proposed amendment are requested
and may be sent to Cliff Grumbles, Manager, Regulatory Licens-
ing Service-Private Security Bureau, P.O. Box 4143, MSC-0242,
Austin, Texas 78765-0242, (512) 424-7711.
The amendments are proposed pursuant to Texas Government
Code, §411.004(3), which authorizes the Public Safety Commis-
sion to adopt rules considered necessary for carrying out the
department’s work and Texas Occupations Code, §1702.061(b),
which authorizes the department to adopt rules to administer this
chapter.
Texas Government Code, §411.004(3) and Texas Occupations
Code, §1702.061 are affected by this proposal.
§35.251. Application for a Training School Approval.
(a) An application for training school approval shall be on a
form prescribed by the board to show proof that the applicant has:
(1) developed an adequate training course or is using the
board’s most current version training manual as its curriculum;
(2) adequate space, qualied instructors, and proper in-
structional material; and
(3) appointed a qualied manager who will be responsible
for training.
(b) The letter of approval shall be valid for one year and may
be renewed by submitting an application for renewal 30 days prior to
the expiration date.
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(c) An entity having a private business letter of authority or a
governmental letter of authority may seek approval for a training school
approval by meeting requirements of §§35.171, 35.172 [35.81, 35.55],
or 35.251 [35.56] of this chapter where applicable. A training school
approval granted under this section shall be limited to training employ-
ees of the letter of authority only.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on October 24,
2006.
TRD-200605781
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Earliest possible date of adoption: December 10, 2006
For further information, please call: (512) 424-2135
PART 6. TEXAS DEPARTMENT OF
CRIMINAL JUSTICE
CHAPTER 159. SPECIAL PROGRAMS
37 TAC §159.5
(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the ofces of the
Texas Department of Criminal Justice or in the Texas Register ofce,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The Texas Board of Criminal Justice les this notice of intent to
repeal Title 37, Part 6, Chapter 159, Special Programs, §159.5,
Continuity of Care System for Offenders with Physical Disabili-
ties.
The purpose of the repeal is to consolidate memoranda of under-
standing concerning the continuity of care system for offenders
with physical disabilities, the elderly, signicantly or terminally ill,
and mentally retarded.
Charles Marsh, Chief Financial Ofcer for the Texas Department
of Criminal Justice, has determined that, for each year of the rst
ve (5) year period, the repeal will not have foreseeable implica-
tions related to costs or revenues for state or local government.
Mr. Marsh has also determined that, for the rst ve (5) year
period, there will not be an economic impact on persons as a
result of the repeal. There will not be an effect on small or mi-
cro businesses. The anticipated public benet, as a result of the
repeal, will be the consolidation and coordination of care for spe-
cial needs offenders.
Comments should be directed to Melinda Hoyle Bozarth, Gen-
eral Counsel, Texas Department of Criminal Justice, P.O. Box
13084, Austin, Texas 78711, Melinda.Bozarth@tdcj.state.tx.us.
Written comments from the general public should be received
within 30 days of the publication of this repeal.
The repeal is proposed under Texas Health and Safety Code,
§614.015.
Cross Reference to Statutes: Texas Health and Safety Code,
§§614.003, 614.007, 614.008, 614.013, and 614.014.
§159.5. Continuity of Care System for Offenders with Physical Dis-
abilities.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Texas Department of Criminal Justice
Earliest possible date of adoption: December 10, 2006
For further information, please call: (512) 463-0422
37 TAC §159.7
(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the ofces of the
Texas Department of Criminal Justice or in the Texas Register ofce,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The Texas Board of Criminal Justice les this notice of intent to
repeal Title 37, Part 6, Chapter 159, Special Programs, §159.7,
Continuity of Care System for Elderly Offenders.
The purpose of the repeal is to consolidate memoranda of under-
standing concerning the continuity of care system for offenders
with physical disabilities, the elderly, signicantly or terminally ill,
and mentally retarded.
Charles Marsh, Chief Financial Ofcer for the Texas Department
of Criminal Justice, has determined that, for each year of the rst
ve (5) year period, the repeal will not have foreseeable implica-
tions related to costs or revenues for state or local government.
Mr. Marsh has also determined that, for the rst ve (5) year
period, there will not be an economic impact on persons as a
result of the repeal. There will not be an effect on small or mi-
cro businesses. The anticipated public benet, as a result of the
repeal, will be the consolidation and coordination of care for spe-
cial needs offenders.
Comments should be directed to Melinda Hoyle Bozarth, Gen-
eral Counsel, Texas Department of Criminal Justice, P.O. Box
13084, Austin, Texas 78711, Melinda.Bozarth@tdcj.state.tx.us.
Written comments from the general public should be received
within 30 days of the publication of this repeal.
The repeal is proposed under Texas Health and Safety Code,
§614.014.
Cross Reference to Statutes: Texas Health and Safety Code,
§§614.003, 614.007, 614.008, 614.013, and 614.015.
§159.7. Continuity of Care System for Elderly Offenders.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on October 30,
2006.
TRD-200605922
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Melinda Hoyle Bozarth
General Counsel
Texas Department of Criminal Justice
Earliest possible date of adoption: December 10, 2006
For further information, please call: (512) 463-0422
37 TAC §159.19
The Texas Board of Criminal Justice (TBCJ) les this notice of
intent to propose new §159.19, Continuity of Care and Service
Program for Offenders with Physical Disabilities, the Elderly, the
Signicantly or Terminally Ill and the Mentally Retarded which
authorizes the Agency to adopt a memorandum of understand-
ing (MOU) between the Texas Department of Criminal Justice
(TDCJ), the Texas Department of Assistive and Rehabilitative
Services (DARS), the Texas Department of Aging and Disabil-
ity Services (DADS) and the Texas Department of State Health
Services (DSHS).
The purpose of the rule is to establish a continuity of care and
service program for offenders with physical disabilities, the el-
derly, the signicantly or terminally ill and the mentally retarded
involved in the criminal justice system.
Charles Marsh, Chief Financial Ofcer for the Texas Department
of Criminal Justice, has determined that for each of the rst ve
(5) years the rule will be in effect, enforcing or administering the
rule will not have foreseeable implications related to costs or rev-
enues for state or local government.
Mr. Marsh has also determined that for the rst ve (5) year
period there will not be an economic impact on persons required
to comply with the rule. There will not be an effect on small or
micro businesses. The anticipated public benet, as a result of
enforcing the rule, will be the consolidation and coordination of
services for special needs offenders.
Comments should be directed to Melinda Hoyle Bozarth, Gen-
eral Counsel, Texas Department of Criminal Justice, P.O. Box
13084, Austin, Texas 78711, Melinda.Bozarth@tdcj.state.tx.us.
Written comments from the general public should be received
within 30 days of the publication of this rule.
The new rule is proposed under Texas Health and Safety Code,
§§614.013, 614.014, and 614.015.
Cross Reference to Statutes: Texas Health and Safety Code,
§§614.003, 614.007, and 614.008.
§159.19. Continuity of Care and Service Program for Offenders with
Physical Disabilities, the Elderly, the Signicantly or Terminally Ill and
the Mentally Retarded.
(a) The Texas Department of Criminal Justice (TDCJ) adopts
the following memorandum of understanding (MOU) with the Texas
Department of Assistive and Rehabilitative Services (DARS), the
Texas Department of Aging and Disability Services (DADS) and
the Texas Department of State Health Services (DSHS) concerning
a continuity of care and service program for offenders with physical
disabilities, the elderly, the signicantly or terminally ill and the
mentally retarded involved in the criminal justice system.
Figure: 37 TAC §159.19(a)
(b) The MOU is required by the Texas Health and Safety Code,
§§614.013, 614.014 and 614.015.
(c) Copies of the MOU are led in the Texas Correctional Of-
ce on Offenders with Medical or Mental Impairments, 8610 Shoal
Creek Boulevard, Austin, Texas 78758 and may be reviewed during
regular business hours.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Texas Department of Criminal Justice
Earliest possible date of adoption: December 10, 2006
For further information, please call: (512) 463-0422
37 TAC §159.21
The Texas Board of Criminal Justice (TBCJ) les this notice of
intent to propose new §159.21, Continuity of Care and Service
Program for Offenders with Mental Impairments, Elderly, Phys-
ically Disabled, Terminally or Signicantly Ill, which authorizes
the Agency to adopt a memorandum of understanding (MOU)
between the Texas Department of Criminal Justice, through the
Texas Correctional Ofce on Offenders with Medical or Mental
Impairments (TCOOMMI), the Texas Commission on Law En-
forcement Ofcer Standards and Education (TCLEOSE) and the
Texas Commission on Jail Standards (TCJS).
The purpose of the rule is to establish a continuity of care and
service program for offenders with mental impairments, the el-
derly, the physically disabled, the terminally ill and the signi-
cantly ill.
Charles Marsh, Chief Financial Ofcer for the Texas Department
of Criminal Justice, has determined that for each of the rst ve
(5) years the rule will be in effect, enforcing or administering the
rule will not have foreseeable implications related to costs or rev-
enues for state or local government.
Mr. Marsh has also determined that for the rst ve (5) year pe-
riod there will not be an economic impact on persons required
to comply with the rule. There will not be an effect on small or
micro businesses. The anticipated public benet, as a result of
enforcing the rule, will be the identication and exchange of in-
formation between law enforcement agencies on offenders who
are mentally impaired, elderly, physically disabled, terminally ill
and signicantly ill.
Comments should be directed to Melinda Hoyle Bozarth, Gen-
eral Counsel, Texas Department of Criminal Justice, P.O. Box
13084, Austin, Texas 78711, Melinda.Bozarth@tdcj.state.tx.us.
Written comments from the general public should be received
within 30 days of the publication of this rule.
The new rule is proposed under Texas Health and Safety Code,
§614.016
Cross Reference to Statutes: Texas Health and Safety Code,
§§614.013, 614.014, and 614.015.
§159.21. Continuity of Care and Service Program for Offenders with
Mental Impairments, the Elderly, Physically Disabled, Terminally Ill
or Signicantly Ill.
(a) The Texas Department of Criminal Justice (TDCJ),
through the Texas Correctional Ofce on Offenders with Medical or
31 TexReg 9274 November 10, 2006 Texas Register
Mental Impairments (TCOOMMI), adopts the following memoran-
dum of understanding (MOU) with the Texas Commission on Law
Enforcement Ofcer Standards and Education (TCLEOSE) and the
Texas Commission on Jail Standards (TCJS) concerning a continuity
of care and service program for offenders with mental impairments, the
elderly, the physically disabled, the terminally ill and the signicantly
ill.
Figure: 37 TAC §159.21(a)
(b) The MOU is required by the Texas Health and Safety Code,
§614.016.
(c) Copies of the MOU are led in the Texas Correctional Of-
ce on Offenders with Medical or Mental Impairments, 8610 Shoal
Creek Boulevard, Austin, Texas 78758 and may be reviewed during
regular business hours.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Texas Department of Criminal Justice
Earliest possible date of adoption: December 10, 2006
For further information, please call: (512) 463-0422
TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE
PART 19. DEPARTMENT OF FAMILY
AND PROTECTIVE SERVICES
CHAPTER 700. CHILD PROTECTIVE
SERVICES
The Health and Human Services Commission proposes, on
behalf of the Department of Family and Protective Services
(DFPS), amendments to §§700.701 - 700.703 and 700.1713;
the repeal of §700.704 and §700.705; and new §§700.704 -
700.706, concerning family-based safety services and family
reunication services, in its Child Protective Services (CPS)
chapter. The purpose of the proposal is to separate family-based
safety services (currently "family preservation services") from
family reunication services. Particularly in regions where out-
sourcing is implemented, where DFPS will retain responsibility
for family-based safety services and other entities will provide
family reunication services, separate rules for these different
services will clarify roles and responsibilities. Throughout
the proposal, "family-based safety services" replaces "family
preservation services," to reect the new designation for these
services. Also, the agency’s name is updated, and CPS is
changed to CPS Division.
Section 700.701 is revised to delete "reunication support ser-
vices" from the list of services.
In §700.702, the time frames currently included in the criteria
used to classify these services are deleted. Since the adoption
of these rules, DFPS practice has changed to include a risk and
safety assessment tool. This tool rates child vulnerability, care-
giver capability, and home environment, as well as other factors.
The resulting information is then used to categorize cases based
on the assessed degree of risk to a child. The current rules,
which categorize cases based on the time period services are
offered, restrict DFPS’s exibility and, in some circumstances,
prevent services from being provided.
In §700.703, the time frames currently used to distinguish regu-
lar, intensive early, and intensive family reunication services are
deleted. To best serve families during the transition to outsourc-
ing, when both DFPS and private entities will be responsible for
service delivery in different parts of the state, DFPS will address
specic time frames in policy and contract.
Section 700.704 is a new rule that outlines the requirements for
family service plans for family-based safety services and fam-
ily reunication services. Sections 700.705 and 700.706 are
the new rules that outline the circumstances when family-based
safety services and family reunication services are to be closed.
Section 700.1713 is amended to reect corresponding changes
to §§700.701, 700.702, 700.704, and 700.705. In addition, the
amendment proposes deletion of the charts contained in sub-
sections (g) and (h) of this section, with the relevant criteria in-
serted in the text. In subsection (g) of this section, examples
of specialized services that may be provided are added to the
text. In subsection (h) of this section, current minimum qualica-
tions for contractors are inserted into the text and the remainder
is deleted. Also, selected provisions of §700.1713, which are
more appropriately addressed in contracts or program policy, are
deleted.
Cindy Brown, Chief Financial Ofcer of DFPS, has determined
that, for the rst ve-year period the proposed sections will be in
effect, there will be no scal implications for state or local gov-
ernment as a result of enforcing or administering the sections.
Ms. Brown also has determined that, for each year of the rst
ve years the sections are in effect, the public benet anticipated
as a result of enforcing the sections will be that the rules will
clarify DFPS’s procedures and practices. There will be no ef-
fect on large, small, or micro-businesses because the proposed
changes do not impose new requirements on any business and
do not require the purchase of any new equipment or any in-
creased staff time in order to comply. There is no anticipated
economic cost to persons who are required to comply with the
proposed sections.
Questions about the content of the proposal may be directed to
Stacy Lake at (512) 438-3392 in DFPS’s Child Protective Ser-
vices Division. Electronic comments may be submitted to Mari-
anne.Mcdonald@dfps.state.tx.us. Written comments on the pro-
posal may be submitted to Texas Register Liaison, Legal Ser-
vices-353, Department of Family and Protective Services E-611,
P.O. Box 149030, Austin, Texas 78714-9030, within 30 days of
publication in the Texas Register.
HHSC has determined that the proposed sections do not restrict
or limit an owner’s right to his or her property that would other-
wise exist in the absence of government action and, therefore,
do not constitute a taking under §2007.043, Government Code.
SUBCHAPTER G. SERVICES FOR FAMILIES
40 TAC §§700.701 - 700.706
The amendments and new sections are proposed under Hu-
man Resources Code (HRC) §40.0505 and Government Code
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§531.0055, which provide that the Health and Human Services
Executive Commissioner shall adopt rules for the operation and
provision of services by the health and human services agencies,
including the Department of Family and Protective Services; and
HRC §40.021, which provides that the Family and Protective
Services Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The amendments and new sections implement HRC §40.002.
§700.701. Services to Families.
(a) Denition. The [Texas] Department of Family and Protec-
tive [and Regulatory] Services’ (DFPS) [(TDPRS’s)] Child Protective
Services (CPS) Division [department] provides family-based safety
services [family-preservation] and family reunication [family-reuni-
cation] services for families. These services are provided to families
and children [in their own homes] to:
(1) - (2) (No change.)
(3) either:
(A) (No change.)
(B) make it possible for the children to return home and
live there safely after DFPS [TDPRS] has removed them and placed
them in [temporary] substitute care as specied in Subchapters K and M
of this chapter (relating to Court-Related Services and Substitute-Care
Placement Services).
(b) Criteria. CPS provides family-based safety services [fam-
ily preservation] or family reunication services when:
(1) - (3) (No change.)
(c) Family-based safety services and family reunication ser-
vices. CPS’s family-based safety services [family preservation] and
family reunication services include:
(1) regular, moderate, and intensive family-based safety
[family preservation] services; and
(2) regular, early intensive, and intensive family reunica-
tion services. [; and]
[(3) reunication support services.]
§700.702. Family-Based Safety [Family-Preservation] Services.
Family-based safety [Family-preservation] services are protective ser-
vices provided to a family whose children are not in the managing
conservatorship of the Department of Family and Protective Services’
(DFPS) [have not been removed from the home]. DFPS’s [The Texas
Department of Protective and Regulatory Services’ (TDPRS’s)] Child
Protective Services (CPS) Division [department] may provide fam-
ily-based safety [family preservation] services to any family that needs
CPS [Protective Services for Families and Children (PSFC)] assistance
to reduce the likelihood that a child in the family will be abused or ne-
glected in the foreseeable future. There are three levels of family-based
safety [family-preservation] services--regular, moderate, and intensive
[family preservation services]. The level of service is determined by
the degree of [the] riskto the child [of removal]. Any of these services
may be provided directly or through contracts.
(1) Regular family-based safety [family-preservation] ser-
vices.
(A) Denition. Regular family-based safety [fam-
ily-preservation] services are protective services provided to [a family
whose children are not in a court-ordered placement. CPS may provide
family-preservation services to] any family that needs CPS assistance
to reduce the likelihood that a child in the family will be abused or
neglected in the foreseeable future.
(B) Objectives. The objectives of family-based safety
[family preservation] services are to:
(i) (No change.)
(ii) enable the family to function without CPS
[PSFC] assistance after the case is closed.
[(C) Criteria. All of the criteria specied in clauses (i) -
(iv) of this subparagraph must be satised before CPS provides family-
preservation services:]
[(i) reducing the risk of abuse or neglect to a child
is likely to be achieved with CPS services within 180 to 270 days;]
[(ii) at least one child is at risk of abuse or neglect
in the foreseeable future or may be at risk of removal from the home
and a written, viable safety plan is in place;]
[(iii) services are likely to protect the family’s chil-
dren from abuse or neglect in the immediate or short-term future; and]
[(iv) services are likely to provide a safe alternative
to TDPRS obtaining conservatorship.]
(2) Moderate family-based safety [family-preservation]
services.
(A) Denition. Moderate family-based safety [family-
preservation] services are designed to be more intensive than regu-
lar family-based safety services, and are [a form of intensive family-
preservation services] provided to families that need assistance to pro-
tect a child from abuse or neglect in the foreseeable future. Families
receiving moderate services have a higher [high] risk for [of] abuse or
neglect than families receiving regular services. [and the] The alterna-
tive to providing moderate services may be to obtain a court order to
remove the child from the home.
(B) Objectives. The objectives of moderate fam-
ily-based safety [family-preservation] services are to:
(i) - (iii) (No change.)
[(C) Criteria. All of the criteria specied in clauses (i)
- (v) of this subparagraph must be satised before CPS provides mod-
erate family-preservation services:]
[(i) the family is willing and able to participate in
the services;]
[(ii) reducing the risk of abuse or neglect to a child
is likely to be achieved in 90 to 180 days;]
[(iii) at least one child is at risk of abuse or neglect
in the foreseeable future or may be at risk of removal from the home
and a written, viable safety plan is in place;]
[(iv) moderate services are likely to protect the fam-
ily’s children from abuse or neglect in the immediate or short-term fu-
ture; and]
[(v) services are likely to provide a safe alternative
to TDPRS obtaining conservatorship.]
(3) Intensive family-based safety [family-preservation]
services.
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(A) Denition. CPS provides intensive family-based
safety [family-preservation] services to families that need the most [in-
tensive] assistance to protect a child from abuse or neglect in the im-
mediate or short-term future. The alternative to providing intensive
services is to obtain a court order to remove the child from the home.
(B) Objectives. The objectives of intensive fam-
ily-based safety [family-preservation] services are to:
(i) - (iii) (No change.)
[(C) Criteria. All of the criteria specied in clauses (i)
- (v) of this subparagraph must be satised before CPS provides inten-
sive family-preservation services:]
[(i) the family is willing and able to participate in
the services;]
[(ii) the objectives specied in subparagraph (B) of
this paragraph are likely to be achieved in 60 to 120 days;]
[(iii) at least one child is at risk of removal from the
home and a written, viable safety plan is in place;]
[(iv) intensive services are likely to protect the fam-
ily’s children from abuse or neglect in the immediate or short-term fu-
ture; and]
[(v) services are likely to provide a safe alternative
to TDPRS obtaining conservatorship.]
§700.703. Family Reunication Services.
The [Texas] Department of Family and Protective [and Regulatory]
Services’ (DFPS’s) [(TDPRS’s)] Child Protective Services (CPS) Di-
vision [department] provides reunication services to families whose
children are returning home at the end of their stay [court-ordered
placements] in substitute care. It does not include [describe] the
services that CPS provides to families over the general course of a
child’s stay in substitute care, even though those services are usually
directed towards family reunication. The purpose of the services is to
provide support to the family and the child during the child’s transition
from living in substitute care to living at home. There are three levels
of family reunication services--regular, intensive early, and intensive,
all distinguished by the level of risk in the home [family-reunication
services]. Any of these services may be provided directly or through
contracts.
(1) Regular reunication services.
(A) Denition. CPS provides regular reunication
[support] services to families whose children are returning home at
the end of their stay [court-ordered placements] in substitute care. The
purpose of the services is to provide support to the family and the child
during the child’s transition from living in substitute care to living at
home.
(B) Objectives. The objectives of regular reunication
[support] services are to:
(i) - (iii) (No change.)
(C) Criteria. All of the criteria specied in clauses (i) -
(iv) [(i) - (iii)] of this subparagraph must be satised before CPS pro-
vides regular reunication services:
(i) at least one child was removed from the home;
(ii) [(i)] parents must have a reasonably stable living
arrangement;
(iii) [(ii)] parents are working to complete goals
listed on the family service [services] plan; and
(iv) [(iii)] a target date has been set for the child’s
transition home [will occur within the next 30-60 days] or the transition
is in process.
(2) Intensive early reunication services.
(A) Denition. Intensive early reunication services
are provided to families when a child has been in short-term substi-
tute care [no longer than 30 days]. In many of these cases the children
are returned home by the "14-Day Show Cause Hearing." Risk factors
are high in these cases and intensive support services are needed.
(B) Objectives. The objectives of intensive early reuni-
cation services are to:
(i) (No change.)
(ii) ensure the earliest possible safe return home of
children who [are have] come into DFPS [TDPRS] conservatorship;
and
(iii) (No change.)
(C) Criteria. All of the criteria specied in clauses (i) -
(iv) [(i) - (v)] of this subparagraph must be satised before CPS pro-
vides intensive early reunication services:
[(i) the family is willing and able to participate in
the services;]
[(ii) the objective specied in subparagraph (B) of
this paragraph must be achieved in 90 to 120 days;]
(i) [(iii)] at least one child was removed from the
home;
(ii) [(iv)] a plan is in place to ensure the safety of
the child; [and]
(iii) [(v)] intensive services are likely to improve the
level of functioning of these families; and
(iv) the parents must have a reasonably stable living
arrangement.
(3) Intensive family reunication [family-reunication]
services.
(A) Denition. CPS provides intensive family reuni-
cation [family-reunication] services to families whose children have
been placed in substitute care for a longer period of time than intensive
early reunication cases [30-day period of time or longer]. Depend-
ing on the length of time a child has been in substitute care, the family
may need various levels of support to rebuild the parent-child relation-
ship. These families should be provided with a continuum of services
through community agencies, CPS services, and extended family sup-
port. These resources should be used to assist the child and family
through the reunication process.
(B) Objectives. The objectives of intensive family re-
unication [family-reunication] services are to:
(i) - (iii) (No change.)
(C) Criteria. All of the criteria specied in clauses (i) -
(v) of this subparagraph must be satised before CPS provides inten-
sive family reunication services:
(i) at least one child was removed from the home;
(ii) [(i)] the situation is high risk and the perma-
nency plan is family reunication;
(iii) [(ii)] the parents must have a reasonably stable
living arrangement;
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(iv) [(iii)] the parents are working to complete goals
listed on the family service [services] plan; and
[(iv) the child’s transition home will occur within
the next 30-60 days or is in process; and]
(v) (No change.)
§700.704. Family Service Plan for Family-Based Safety Services
Cases and Family Reunication Services Cases.
(a) Initial time frame. Within 45 days after the case is opened
for family-based safety services, as dened in §700.702 of this title
(relating to Family-Based Safety Services), or family reunication ser-
vices, as dened in §700.703 of this title (relating to Family Reuni-
cation Services), the Department of Family and Protective Services’
(DFPS’s) Child Protective Services (CPS) Division must establish a
detailed written plan of service for the family.
(b) Purposes. The purposes of the family service plan for fam-
ilies receiving family-based safety services or family reunication ser-
vices are to:
(1) establish a structured, time-limited process for provid-
ing services; and
(2) ensure that services progress as quickly as possible to-
wards enabling the family to:
(A) reduce the risk of abuse or neglect; and
(B) function effectively without CPS assistance.
(c) Required content. The family service plan must:
(1) include the reasons CPS is involved with the family;
(2) include an assessment, developed with the family, of
family problems and strengths and resources that can be utilized to help
the family reduce the risk of child abuse and neglect;
(3) identify the goals or changes needed to reduce the level
of risk;
(4) specify the tasks the family must complete during the
effective period of the plan in order to make the needed changes;
(5) describe the services CPS must provide to help the fam-
ily complete those tasks;
(6) indicate how CPS will evaluate the family’s progress in
completing each task and individual goal;
(7) indicate the period of time and frequency of the tasks
and services; and
(8) meet federal and state laws, including the DFPS Licens-
ing Minimum Standards as outlined in the CPS Handbook, Section
6400, Case Planning.
(d) Parents’ participation. The worker must attempt to work
with the parents to develop the family service plan. After completing
the plan, the worker must ask the parents to sign it, and give them a copy
of it. If either parent will not sign the plan, the worker must document
on the plan the reasons why a parent will not sign and must give the
parent a copy of the plan.
(e) Plan review. After completing the initial service plan, the
worker must review the plan with the family and update it when signif-
icant changes occur within the family. At a minimum, the worker must
review and update the plan every six months.
§700.705. Case Closure of Family-Based Safety Services Cases.
(a) Case closure. The Department of Family and Protective
Services’ (DFPS’s) Child Protective Services (CPS) Division closes
family-based safety services cases in the two situations specied in
paragraphs (1) and (2) of this subsection:
(1) CPS services no longer needed. The worker and super-
visor close a family-based safety services case when CPS services are
no longer needed because the family:
(A) has reduced the risk to the child so that the child is
safe from abuse and neglect and the family appears capable of manag-
ing the remaining risk without outside assistance; or
(B) appears capable of reducing the risk to the child
with assistance from sources other than CPS, and the family is will-
ing and able to rely on that assistance.
(2) Administrative closure. The worker and supervisor
may close the case if:
(A) the family has moved and after reasonable efforts
to locate the family, they cannot be found; or
(B) there is not enough evidence of a threat to the child’s
immediate and short-term safety for legal intervention and either:
(i) the family refuses to accept further services; or
(ii) CPS has already offered or provided all the ser-
vices that:
(I) are appropriate to the family’s needs;
(II) CPS can provide or arrange; or
(III) the family has requested and is eligible to
receive.
(b) Transfer from family-based safety services to substitute
care.
(1) Whenever possible, CPS staff, together with the family,
make the decision to remove the child from the home. CPS staff ex-
plore every reasonable alternative for keeping the child safe from abuse
and neglect in the home. The child is removed only when there is no
other reasonable way to protect the child from abuse or neglect in the
immediate or short-term future.
(2) When family-based safety services are provided and
the family is still unable to protect a child from abuse or neglect in
the immediate or short-term future, CPS staff initiate an emergency or
court-ordered removal of the child from the home. Substitute care ser-
vices are then provided to the child and family.
§700.706. Case Closure of Family Reunication Services Cases.
(a) Case closure. If the court has dismissed the Department of
Family and Protective Services as conservator, Child Protective Ser-
vices (CPS) Division may close the case if:
(1) the family has reduced the risk to the child so that the
child is safe from abuse and neglect and the family appears capable of
managing the remaining risk without outside assistance; or
(2) the family appears capable of reducing the risk to the
child with assistance from sources other than CPS, and is willing and
able to rely on that assistance.
(b) Transfer from family reunication to substitute care. When
possible, CPS staff, together with the family, make the decision to re-
move the child from the home. CPS staff, together with the family,
explore every reasonable alternative for keeping the child safe from
abuse and neglect in the home to eliminate the need to remove. When
the family is still unable to protect a child from abuse or neglect in the
immediate or short-term future, CPS staff initiate a removal of the child
from the home. This may or may not require new legal intervention de-
31 TexReg 9278 November 10, 2006 Texas Register
pending on the legal status at the time. Substitute care services are then
provided to the child and family.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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For further information, please call: (512) 438-3437
40 TAC §700.704, §700.705
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the ofces of the
Department of Family and Protective Services or in the Texas Register
ofce, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)
The repeals are proposed under Human Resources Code (HRC)
§40.0505 and Government Code §531.0055, which provide that
the Health and Human Services Executive Commissioner shall
adopt rules for the operation and provision of services by the
health and human services agencies, including the Department
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study
and make recommendations to the Executive Commissioner and
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department.
The repeals implement HRC §40.002.
§700.704. Case Closure of Family Preservation or Reunication
Cases.
§700.705. Family Service Plan.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Earliest possible date of adoption: December 10, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER Q. PURCHASED PROTECTIVE
SERVICES
40 TAC §700.1713
The amendment is proposed under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The amendment implements HRC §40.002.
§700.1713. Purchased Family-Based Safety [Family-Preservation]
Services.
(a) Types of providers. The [Texas] Department of Family and
Protective [and Regulatory] Services (DFPS) [(TDPRS)] has the au-
thority to contract with any of the following types of providers for pur-
chased family-based safety [family-preservation] services:
(1) - (4) (No change.)
(b) Denition. Purchased family-based safety [family-preser-
vation] services consist of the contracted casework necessary to plan,
deliver, and coordinate regular, moderate, and intensive family-based
safety services ["family preservation services" and "intensive fam-
ily-preservation services"] as those terms are dened in §700.702
[§§700.702(a) and 700.703(a)] of this title (relating to Family-Based
Safety [Family Preservation] Services [and Intensive Family-Preser-
vation Services]).
(c) General purpose. The purposes of family-based safety
[family preservation] services are to:
(1) - (3) (No change.)
(d) Purpose of contracting. The Child Protective Services
(CPS) Division [Ofce of Protective Services for Families and Chil-
dren (PSFC)] contracts for family-based safety [family preservation]
services to reach families and children who need such services when
CPS [PSFC] lacks the resources to provide them directly.
(e) Basis of payment. To reimburse contractors for family-
based safety [family preservation] services, DFPS [TDPRS] uses either
the cost-reimbursement method or the unit-rate method, or a combina-
tion of both, as specied in §700.1707 of this title (relating to Reim-
bursement).
(f) Liability. Contractors for family-based safety [family
preservation] services must provide liability coverage for their staff.
The liability protections available to CPS [PSFC] staff as state em-
ployees, including representation by the Texas Attorney General’s
[attorney general’s] ofce in lawsuits, do not extend to contractors.
(g) Mandatory and optional services.
(1) Primary services. When CPS [PSFC] refers a family
to a contractor for family-based safety [family preservation] services,
the contractor must provide the services that CPS [PSFC] ordinarily
provides to such families, including the services specied in:
(A) §700.702 of this title (relating to Family-Based
Safety [Family Preservation] Services); and
[(B) §700.703 of this title (relating to Intensive Family-
Preservation Services), when applicable; and]
(B) [(C)] §700.704 [§700.705] of this title (relating to
Family Service Plan for Family-Based Safety Services Cases [the Fam-
ily Service Plan]).
(2) Specialized services. In addition to providing the
services specied in paragraph (1) of this subsection, family-based
safety services [family-preservation-services (FPS)] contractors may
also provide [the following array of] specialized services including:
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[Figure: 40 TAC §700.1713(g)(2)]
(A) appropriate family and individual evaluations and
treatments as specied in §700.1714 of this title (relating to Evaluation
and Treatment Services);
(B) homemaker services as specied in §700.1711 of
this title (relating to Homemaker Services);
(C) child-care training as specied in §700.1712 of this
title (relating to Child-Care Training);
(D) home assessments, social studies as specied
in §700.1715 of this title (relating to Social Studies), and related
evaluations; and
(E) depositions and court appearances when necessary.
(h) Staff requirements.
(1) Assigning staff to cases. Whenever CPS [(PSFC)]
refers a family to a contractor for family-based safety [family preser-
vation] services, the contractor must assign:
(A) (No change.)
(B) a supervisor to advise and support the worker, as
specied in CPS’ [(PSFC’s)] policies and procedures for providing
family-based safety [family preservation] services directly, including:
(i) §700.702 of this title (relating to Family-Based
Safety [Family Preservation] Services); and
[(ii) §700.703 of this title (relating to Intensive Fam-
ily-Preservation Services); and]
(ii) [(iii)] §700.704 [§700.705] of this title (relating
to Family Service Plan for Family-Based Safety Services Cases [the
Family Service Plan]).
(2) Additional supervisory requirement. In every pur-
chased family-based safety services [intensive-services] case, in
addition to conferring with the worker at each stafng specied in
CPS’ [PSFC’s] policies and procedures for providing family-based
safety [intensive family-preservation] services directly, the supervisor
must review the worker’s activities in the case at least once a month.
(3) Qualications. The workers and supervisors assigned
to contracted family-based safety services [family-preservation-ser-
vices] cases must have the following minimum qualications:
[Figure: 40 TAC §700.1713(h)(3)]
(A) Worker--A bachelor’s degree from an accredited
college or university;
(B) Supervisor--A bachelor’s degree from an accred-
ited college or university, and two years of full-time, supervised social
work with families and children that have diverse problems; and
(C) Any further qualications specied in the contract.
[(4) Basic job training. Contractors must provide new
workers and supervisors with basic job training within 30 days of
their rst day of employment. The topics covered in the training must
include PSFC’s policies and procedures for:]
[(A) intake and investigation of reports of child abuse
and neglect;]
[(B) risk assessment and service planning;]
[(C) family preservation services; and]
[(D) intensive family-preservation services, when ap-
plicable.]
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the ofces of the
Department of Family and Protective Services or in the Texas Register
ofce, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)
The Health and Human Services Commission proposes, on
behalf of the Department of Family and Protective Services
(DFPS), the repeal of §700.1341, concerning Requesting Ter-
mination of Parental Rights, in its Child Protective Services
chapter. The section is no longer needed because state and
federal permanency legislation provide DFPS staff guidance on
when termination of parental rights is appropriate.
Cindy Brown, Chief Financial Ofcer of DFPS, has determined
that for the rst ve-year period the proposed repeal will be in
effect there will be no scal implications for state or local gov-
ernment as a result of enforcing or administering the repeal.
Ms. Brown also has determined that for each year of the rst ve
years the repeal is in effect the public benet anticipated as a re-
sult of enforcing the repeal will be that staff will have more exi-
bility to make appropriate recommendations to the court, consis-
tent with current practice. There will be no effect on large, small,
or micro-businesses because the proposed repeal does not im-
pose new requirements on any business and does not require
the purchase of any new equipment or any increased staff time
in order to comply. There is no anticipated economic cost to per-
sons resulting from the proposed repeal of this rule.
Questions about the content of the proposal may be directed
to Larry Burgess at (512) 438-5320 in DFPS’s Child Protective
Services Division. Electronic comments may be submitted to
Marianne.Mcdonald@dfps.state.tx.us. Written comments on the
proposal may be submitted to Texas Register Liaison, Legal Ser-
vices-358, Department of Family and Protective Services E-611,
P.O. Box 149030, Austin, Texas 78714-9030, within 30 days of
publication in the Texas Register.
HHSC has determined that the proposed repeal does not re-
strict or limit an owner’s right to his or her property that would
otherwise exist in the absence of government action and, there-
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fore, does not constitute a taking under §2007.043, Government
Code.
The repeal is proposed under Human Resources Code (HRC)
§40.0505 and Government Code §531.0055, which provide that
the Health and Human Services Executive Commissioner shall
adopt rules for the operation and provision of services by the
health and human services agencies, including the Department
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study
and make recommendations to the Executive Commissioner and
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department.
The repeal implements Texas Family Code, Chapter 161.
§700.1341. Requesting Termination of Parental Rights.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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TITLE 22. EXAMINING BOARDS
PART 24. TEXAS BOARD OF
VETERINARY MEDICAL EXAMINERS
CHAPTER 573. RULES OF PROFESSIONAL
CONDUCT
SUBCHAPTER G. OTHER PROVISIONS
22 TAC §573.72
The Texas Board of Veterinary Medical Examiners withdraws the
proposed repeal of §573.72 which appeared in the July 14, 2006,
issue of the Texas Register (31 TexReg 5538).





Texas Board of Veterinary Medical Examiners
Effective date: October 24, 2006
For further information, please call: (512) 305-7555
WITHDRAWN RULES November 10, 2006 31 TexReg 9283
TITLE 4. AGRICULTURE
PART 1. TEXAS DEPARTMENT OF
AGRICULTURE
CHAPTER 19. QUARANTINES AND
NOXIOUS PLANTS
SUBCHAPTER A. GENERAL QUARANTINE
PROVISIONS
4 TAC §19.3
The Texas Department of Agriculture (the department) adopts
an amendment to §19.3, concerning inspection and testing fees,
without changes to the proposal published in the September 1,
2006, issue of the Texas Register (31 TexReg 7075).
The amendment is adopted to add a nematode laboratory anal-
ysis testing fee and to change the section title. In certain cases,
a phytosanitary certicate is issued by the Department after ev-
idence is available that the premises or media where plants are
grown are free of quarantined nematode species. A sample is
collected from the premises, media or article and tested for the
presence of a quarantined nematode species by a specialist or
laboratory under contract with the department for this purpose.
This testing provides a method for mitigating the risk of introduc-
tion of a quarantined pest from infested areas to free areas. It
is necessary for the department to charge $30 per sample to re-
cover the costs associated with nematode laboratory analysis.
The amendment adds "and Testing" to the section title to clarify
that there is a testing fee as well as an inspection fee provided
for in the section, and adds language authorizing the department
to collect a $30 per sample testing fee for nematode laboratory
analysis.
No comments were received on the proposal.
The amendment to §19.3 is adopted under the Texas Agriculture
Code (the Code), §12.018 which authorizes the department to
collect fees for laboratory analysis; the Code, §12.0144 which
provides that the department shall set fees in an amount which
offsets, when feasible, the direct and indirect state costs of
administering its regulatory activities; and the Code, §71.007,
which authorizes the department to adopt rules as necessary
to protect agricultural and horticultural interests, including rules
preventing the entry into a pest-free zone of any plant, plant
product, or substance found to be dangerous to the agricultural
and horticultural interests of the zone.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Effective date: November 13, 2006
Proposal publication date: September 1, 2006
For further information, please call: (512) 463-4075
TITLE 16. ECONOMIC REGULATION
PART 2. PUBLIC UTILITY
COMMISSION OF TEXAS
CHAPTER 26. SUBSTANTIVE RULES
APPLICABLE TO TELECOMMUNICATIONS
SERVICE PROVIDERS
SUBCHAPTER P. TEXAS UNIVERSAL
SERVICE FUND
16 TAC §26.417, §26.420
The Public Utility Commission of Texas (commission) adopts,
with no changes to the proposed text as published in the
August 25, 2006, issue of the Texas Register (31 TexReg
6611), amended §26.417, relating to Designation as Eligible
Telecommunications Providers to Receive Texas Universal
Service Funds (TUSF), and amended §26.420, relating to
Administration of Texas Universal Service Fund (TUSF).
These amendments make minor non-policy affecting changes to
Chapter 26 Substantive Rules to bring them into conformity with
associated minor changes in the Public Utility Regulatory Act
brought about by Senate Bill 5, 79th Legislature, Second Called
Session. Project Number 32136 is assigned to this proceeding.
The commission received no comments on these proposed
amendments.
These amendments are adopted under the Public Utility Regula-
tory Act, Texas Utilities Code Annotated §14.002 (Vernon 1998,
Supplement 2006), which provides the Public Utility Commission
with the authority to make and enforce rules reasonably required
in the exercise of its powers and jurisdiction, and, specically,
§§54.251, 56.021 and 56.026(e), which provide the authority for
the various rule changes made herein.
Cross Reference to Statutes: Public Utility Regulatory Act
§§14.002, 54.251, 56.021 and 56.026(e).
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This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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TITLE 19. EDUCATION
PART 1. TEXAS HIGHER EDUCATION
COORDINATING BOARD
CHAPTER 4. RULES APPLYING TO
ALL PUBLIC INSTITUTIONS OF HIGHER
EDUCATION IN TEXAS
SUBCHAPTER A. GENERAL PROVISIONS
19 TAC §4.3
The Texas Higher Education Coordinating Board adopts amend-
ments to §4.3 concerning denitions for rules applying to all pub-
lic institutions of higher education in Texas, with changes to the
proposed text as published in the September 1, 2006, issue of
the Texas Register (31 TexReg 7080). Specically, this amend-
ment will include denitions for College-Readiness Standards
and Statewide College-Readiness Vertical Teams necessary for
implementation of §5.01 of House Bill 1, Third Called Session
2006, concerning the development of college-readiness stan-
dards and related activities for implementation of these stan-
dards statewide. These amendments also arrange all denitions
within this section into alphabetical order.
The following comments were received regarding the amend-
ments:
Comment: Staff of the Governor’s Ofce provided comments
that recommended changes to §4.3 (8) concerning the denition
of College-Readiness Standards to include pursuit of entry-level
work interests.
Response: The Board staff collaborated with the Governor’s Of-
ce staff to address the concerns about including work-readiness
without creating two different standards in the denition. The
change adds "in the workplace and" to the entry-level courses of-
fered at institutions of higher education for which students must
be prepared to successfully perform.
The amendments are adopted under the Texas Education Code,
§28.008(c), which provides the Coordinating Board with the au-
thority to adopt rules to establish the composition and duties of
statewide college-readiness teams.
§4.3. Denitions.
The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise:
(1) Active military service--Active service in the armed
forces of the United States or in the National Guard or the Texas State
Guard.
(2) Associate of Science degree and the Associate of Arts
degree--collegiate degrees consisting of lower-division courses de-
signed to prepare students for transfer to a bachelor’s degree program.
(3) Associate of Applied Science degree and the Associate
of Applied Arts degree--technical certicates issued to students who
complete workforce education curricula of collegiate level.
(4) Associate of Arts in Teaching degree--Board-approved
collegiate degree programs consisting of lower-division courses in-
tended for transfer to baccalaureate programs that lead to initial Texas
teacher certication.
(5) Bachelor of General Studies degree--a program de-
signed principally for mature students who seek a exible degree
program and who do not desire or may not meet prerequisites of a
highly structured traditional degree program, and to permit students
to plan, with advisement, an individualized program with access to a
wide range of academic disciplines and elds of professional study.
(6) Bachelor of Applied Arts and Sciences degree--a pro-
gram designed to provide a path to a bachelor’s degree for students
who have earned previous collegiate credit through workforce educa-
tion curricula. The degree program combines general education re-
quirements and a professional component designed to complement the
student’s technical or vocational competence.
(7) Board--The Texas Higher Education Coordinating
Board.
(8) College-Readiness Standards--The knowledge and
skills expected of students to perform successfully in the workplace
and in entry-level courses offered at institutions of higher education.
(9) Commissioner--The Commissioner of Higher Educa-
tion.
(10) Common calendar--dates and information pertaining
to the beginning and ending (and lengths) of academic semesters and
sessions, applicable to all Texas public universities and community,
technical and state colleges.
(11) Consulting or testifying expert witness--any non-fact
witness whose name must be disclosed during litigation as required by
the Texas Rules of Civil Procedure.
(12) Degree program--any grouping of subject matter
courses which, when satisfactorily completed by a student, will entitle
the student to a degree from an institution of higher education.
(13) Faculty or professional staff of an institution of higher
education--a non-classied, full-time employee who is a member of the
faculty or staff and whose duties include teaching, research, administra-
tion or performing professional services, including professional library
services.
(14) Fiscal year--the State of Texas’ scal year, September
1 through August 31.
(15) Institution of higher education or institution--any pub-
lic technical institute, public junior college, public senior college or
university, medical or dental unit, or other agency of higher education
as dened in Texas Education Code, §61.003.
(16) Interdisciplinary baccalaureate degrees--the Bachelor
of General Studies degree (dened in paragraph (4) of this section)
and such general degrees as liberal arts or humanities. These broad-
based degrees vary in the amount of prescriptive structure but share the
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characteristics of exibility for the student and interdisciplinary course
selection.
(17) Non-classied--an employee whose position is not
controlled by the institution’s classied personnel system or a person
employed in a similar position if the institution does not have a
classied personnel system.
(18) Religious holy day--A holy day observed by a religion
whose places of worship are exempt from property taxation under the
Texas Tax Code, §11.20.
(19) Statewide Discipline-Based College-Readiness Verti-
cal Teams--Teams composed of public school educators and higher ed-
ucation faculty whose duties are consistent with those provided under
§28.008(b) of the Texas Education Code .
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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SUBCHAPTER H. P-16 COLLEGE-
READINESS AND SUCCESS
19 TAC §§4.171 - 4.174
The Texas Higher Education Coordinating Board adopts new
§§4.171 - 4.174, concerning P-16 college-readiness and suc-
cess standards and statewide vertical teams which apply to all
public institutions of higher education in Texas. Sections 4.171,
4.172, and 4.174 are being adopted without changes and will not
be republished. Section 4.173 is being adopted with changes to
the proposed text as published in the September 1, 2006, is-
sue of the Texas Register (31 TexReg 7081). Specically, these
new sections will establish the composition and duties of the
statewide vertical teams required to develop and recommend
college-readiness standards to the Texas Higher Education Co-
ordinating Board and the Commissioner of Education necessary
for implementation of §5.01 of House Bill 1, Third Called Session
2006, concerning the development of college-readiness stan-
dards and related activities for implementation of these stan-
dards statewide.
The following comments were received regarding the new sec-
tions:
Comment: Staff of the Governor’s Ofce provided com-
ments that recommended changes to §4.173 concerning the
Composition and Duties of Statewide Discipline-Based Col-
lege-Readiness Vertical Teams. Specically, the recommended
changes would ensure faculty from two-year community col-
leges and technical institutions are represented on the vertical
teams. In addition, the Governor’s Ofce staff requested that
a new subsection (e) and (f) be added to create validation
teams made up of representatives from each of the six targeted
cluster industries to validate the college-readiness standards.
The validation teams would be appointed by the Commissioner
of Higher Education from recommendations provided by the
Governor.
Response: The Board staff concurs with the comment that fac-
ulty representation on the vertical teams include specic ref-
erences to the types of institutions represented, including the
two-year community colleges and technical institutions, and has
made changes accordingly. Concerning the creation of valida-
tion teams made up of representatives from the cluster indus-
tries, the Board staff collaborated with the staff of the Gover-
nor’s Ofce to make certain that input from the cluster industries
in the development of the college-readiness standards be pro-
vided throughout the development process to ensure workplace
issues are addressed. This would ensure that business and in-
dustry concerns are considered as part of the process and not
apart from or at the conclusion of the college-readiness stan-
dards development process. Appropriate language was agreed
upon and included as new subsection (e).
The new sections are adopted under the Texas Education Code,
§28.008(c), which provides the Coordinating Board with the au-
thority to adopt rules to establish the composition and duties of
statewide college-readiness teams.
§4.173. Composition and Duties of Statewide Discipline-Based Col-
lege-Readiness Vertical Teams.
(a) There shall be a total of four statewide discipline-based
college-readiness vertical teams: one each in English/Language Arts,
Mathematics, Science, and Social Studies. All teams shall be com-
posed of a minimum of 8 and a maximum of 20 members per subject
area who represent the following:
(1) All levels of public school educators;
(2) Faculty from higher education to include public junior
colleges, public community colleges, public technical institutes, pub-
lic state colleges, public senior colleges or universities, and private or
independent institutions of higher education as dened in Texas Edu-
cation Code, §61.003;
(3) A balance between small and large districts;
(4) Various geographic regions of the state; and
(5) Overall demographics of the state.
(b) A maximum of 60 percent of the statewide disci-
pline-based college-readiness vertical teams shall be composed of
faculty from institutions of higher education.
(c) The statewide discipline-based college-readiness vertical
teams shall develop college-readiness standards as dened in Texas
Education Code, §28.008(b)(1). The teams may create an interdiscipli-
nary vertical team composed of one public education member and one
higher education member from each discipline-based college-readiness
vertical team to review the standards and determine commonalities
among the disciplines. The statewide discipline-based college-readi-
ness vertical teams shall recommend the college-readiness standards
to the commissioner of education and the commissioner.
(d) Upon completion of the development of college-readiness
standards, the statewide discipline-based college-readiness vertical
teams shall develop recommendations for curriculum alignment with
college-readiness standards and other materials as dened in Texas
Education Code, §28.008(b)(2) - (5). The teams shall be re-constituted
at that time to ensure that a maximum of 60 percent of each of the
re-constituted statewide discipline-based college-readiness vertical
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teams shall be composed of secondary public education teachers
employed full-time in Texas public school districts.
(e) In conjunction with the vertical teams, the Commissioner
shall appoint an advisory committee of no fewer than 12 members and
no greater than 15 members that include representatives from each of
the six targeted cluster industries as dened by the governor, to review
and make recommendations regarding development of college-readi-
ness standards in each of the four subject matter areas.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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CHAPTER 13. FINANCIAL PLANNING
SUBCHAPTER F. FORMULA FUNDING
AND TUITION CHARGES FOR REPEATED
AND EXCESS HOURS OF UNDERGRADUATE
STUDENTS
19 TAC §13.108
The Texas Higher Education Coordinating Board adopts
amendments to §13.108 concerning Financial Planning, without
changes to the proposed text as published in the September 1,
2006, issue of the Texas Register (31 TexReg 7082). Speci-
cally, these adopted amendments to §13.108(d) clarify that the
exemption from higher tuition applies only to students in the
semester or term before graduation and is applicable to only
one semester.
No comments were received regarding the adopted amend-
ments.
The amendments are adopted under the Texas Education Code,
§54.0015, which gives the Coordinating Board the authority to
adopt rules.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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CHAPTER 17. CAMPUS PLANNING
SUBCHAPTER C. RULES APPLYING TO ALL
PROJECTS
19 TAC §17.21, §17.22
The Texas Higher Education Coordinating Board adopts amend-
ments to §17.21 and §17.22 concerning Campus Planning. Sec-
tion 17.21 is being adopted without changes and will not be
republished. Section 17.22 is being adopted with changes to
the proposed text as published in the September 1, 2006, is-
sue of the Texas Register (31 TexReg 7083). Specically, these
adopted amendments to §17.21 add new language to include
the Assistant/Associate Commissioner as part of the project ap-
plication process. A new provision is being proposed requiring
that the Board of Regents Certication for a project application
be dated no more than two years prior to the date the project ap-
plication is submitted to the Coordinating Board for approval. A
new provision for real property purchases has also been added
allowing for a Board of Regents certication that is older than two
years if an executive ofcer of the institution certies that certi-
cation is still in effect. The amendments to §17.22 reect the
denition of the criteria that allows a project to be considered for
emergency approval.
The following comment was received regarding the amend-
ments:
Comment: A comment was received from the Committee on
Strategic Planning that the last word in §17.22(a)(3) should be
changed from function to mission.
Response: Board agrees and recommends that §17.22(a)(3) be
changed to read as follows: (3) there is an unavoidable circum-
stance whereby the delay would critically impair the institution’s
mission.
The amendments are adopted under the Texas Education Code,
§61.027, which gives the Coordinating Board the authority to
adopt rules and §61.0572.
§17.22. Emergency Approval of Projects.
(a) An emergency project may be approved by the Com-
missioner or the Committee on Strategic Planning between regularly
scheduled meetings of the Board. If necessary to address the emer-
gency, the Commissioner may approve emergency projects between
regularly scheduled meetings of the Board in consultation with the
Chair of the Committee on Strategic Planning. A project would be
eligible to submit a request for Emergency Approval if:
(1) delaying the project would result in an unacceptable
cost to the state; or
(2) the project is necessary because of a natural disaster; or
(3) there is an unavoidable circumstance whereby the delay
would critically impair the institution’s mission.
(b) If an emergency project is approved by the Commissioner,
the project shall be reported to the next regularly scheduled Committee
on Strategic Planning meeting.
(c) The application of each emergency project shall be signed
by the president of the institution. The president of the institution may
not delegate this authority within the requesting institution.
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This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Texas Higher Education Coordinating Board
Effective date: November 19, 2006
Proposal publication date: September 1, 2006
For further information, please call: (512) 427-6114
SUBCHAPTER F. RULES APPLYING TO REAL
PROPERTY ACQUISITION PROJECTS
19 TAC §17.51, §17.52
The Texas Higher Education Coordinating Board adopts amend-
ments to §17.51 and §17.52 concerning Campus Planning. Sec-
tion 17.51 is being adopted with changes to the proposed text
as published in the September 1, 2006, issue of the Texas Reg-
ister (31 TexReg 7084). Section 17.52 is being adopted with-
out changes and will not be republished. Specically, adopted
amendments to §17.51 provide for a current appraisal dated
one year or less for real property purchases with a cost greater
than $300,000. The adopted rule also provides clarication of
the rules regarding the credentials of an appraiser and adds the
State of Texas appraiser licensing and certication as acceptable
credentials for an appraiser. The adopted amendment includes
additional requirements for the Texas State Technical College
System regarding project application for the acquisition of real
property. Specically, these amendments to §17.52 make a pro-
vision for eminent domain cases that are settled by the court at
a cost higher than ten percent of the Board approved cost to al-
low notication to the Coordinating Board and not require re-ap-
proval of the project.
The following comments were received regarding the amend-
ments:
Comment: A comment was received from the Committee on
Strategic Planning regarding the two-year time frame for current
appraisals in §17.51(a)(2). Because property values are rapidly
changing, the Committee on Strategic Planning made a motion
and voted on that motion that the time frame should be revised
to six months.
Comment: A comment was received from The University of
Texas (UT) System regarding the motion and vote taken at
the Committee on Strategic Planning meeting to change the
time frame for current appraisals in §17.51(a)(2) to six months.
The rst step typically taken by an institution when it seeks to
acquire real property is to obtain an appraisal. Oftentimes, that
appraisal is obtained in advance of serious negotiations with the
landowner; and most of the time, it is obtained before a contract
with the landowner is signed. Consequently, it is not unlikely
that an appraisal will be more than six months old by the time the
purchase transaction had been negotiated, a contract entered
into and that contract approved by the Board of Regents and
then submitted to the Coordinating Board for its approval. The
UT System requests that the rule be revised so that an appraisal
will be considered current if it is completed no more than one
year prior to the date that the application is submitted to the
Coordinating Board. An appraisal that is no older than one year
allows for adequate time for the negotiating, contracting, and
approval processes without imposing an undue additional cost
on the institution associated with updating existing appraisals or
obtaining new appraisals to meet the six-month time frame.
Response: Board does not recommend the six-month time
frame for current appraisals because the negotiations for
property, the need to allow adequate time from negotiations
to approval by the institution’s Board of Regents, and the
submission of the property purchase project application to the
Coordinating Board may take longer than six months. Board
recommends the time frame for current appraisals of one year
prior to the date the project application is submitted to the
Coordinating Board. Section 17.51(a)(2) has been changed to
one year.
Comments: Comments were received from The University
of Texas (UT) System regarding the proposed rule change
in §17.52(c), and the concern of the Committee on Strategic
Planning that the court may set a price that is unacceptably
high.
The UT System commented that the primary purpose of the em-
inent domain process, which is specied by statute, is to deter-
mine the fair market value that will adequately compensate the
landowner for the condemnation of the owner’s land. The value
set by the judgment is the value that the condemning authority
must pay, subject, of course, to the condemning authority suc-
cessfully appealing the judgment to a higher court. The UT Sys-
tem further commented that the current rule requires re-approval
of the Coordinating Board if the judgment sets a price ten percent
higher than the price approved by the Board. That rule places
the institution in jeopardy, inasmuch as if the Coordinating Board
does not approve the price set by the judgment, the institution
has no authority to purchase the property and must then dismiss
the suit. A dismissal of the condemnation suit will result in the
institution being assessed signicant penalties, court cost, and
the property owner’s attorneys’ fees, which will total thousands,
if not tens of thousands, of dollars. The UT System also com-
mented that, because the statutory process for condemnation is
specically established to determine fair market value, that the
rule be revised as is currently proposed. Requiring re-approval
by the Coordinating Board places the institution at risk of being
assessed signicant expenses by the court if the Board does not
re-approve the acquisition.
Response: Board agrees with the comment that the eminent
domain process is to determine fair market value. There were
no revisions made to the proposed rule.
Comment: Comments were received from the American Society
of Farm Managers and Rural Appraisers, Texas Chapter, and
the Foundation Appraisers Coalition of Texas, Inc., regarding the
proposed rule change in §17.51(b), with the addition of another
appraiser designation that would be appropriate and a wording
clarication in §17.51(b)(7). These comments were received af-
ter the 30 day time frame of receiving comments from interested
parties.
Response: Staff agrees with the comments of listing an addi-
tional appraiser designation and the wording clarication. Al-
though these comments were received after the 30 day time
frame, the inclusion of the additional items would be benecial.
The changes were made to §17.51(b)(7).
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The amendments are adopted under the Texas Education Code,
§61.027, which gives the Coordinating Board the authority to
adopt rules and §61.0572.
§17.51. Additional Requirements.
(a) Appraisals.
(1) If the cost of the real property is $300,000 or more, an
institution shall provide two current appraisal reports providing a cur-
rent value of the property. The most recent appraisal of the local prop-
erty tax appraisal district may be used for one of these reports.
(2) Appraisals shall be considered current if the appraisal
was completed no more than one year prior to the date the project ap-
plication is submitted to the Coordinating Board for approval.
(3) If the cost of the real property is less than $300,000,
an institution shall submit a brief description of the information that
it has relied upon to determine the current market value or provide an
appraisal report estimating the current market value of the property.
(b) Appraiser Credentials. Any appraisal report provided to
the Board under this section shall certify that the appraiser(s) meets
one of the following requirements:
(1) Is designated an Accredited Senior Appraiser by the
American Society of Appraisers (A.S.A.) with the professional desig-
nation in real estate;
(2) Is a member of the Appraisal Institute designated
M.A.I. by the Appraisal Institute and is experienced in the valuation
and evaluation of commercial, industrial, residential, and other types of
properties, and who advise clients on real estate investment decisions;
(3) Is a member of the Appraisal Institute designated
S.R.P.A. and is experienced in the valuation of commercial, industrial,
residential, and other types of property;
(4) Is a member of the Appraisal Institute designated
S.R.A. and is a real estate solutions provider who is experienced in the
analysis and valuation of residential real property;
(5) Is a senior member of the National Association of In-
dependent Fee Appraisers designated IFAS;
(6) Is an appraiser-counselor member of the National As-
sociation of Independent Fee Appraisers designated IFAC; or
(7) Is a licensee of the Texas Appraiser Licensing and Cer-
tication Board in good standing and certied or licensed at the appro-
priate level for the project and must comply with the Uniform Stan-
dards of Professional Appraisal Practice (USPAP). The appraiser must
also state that they have the knowledge and experience to complete the
assignment competently.
(8) Is a member of the American Society of Farm Managers
and Rural Appraisers (ASFMRA) designated as an Appraisal Rural Ap-
praiser, or ARA, who is experienced to value rural property matters as
they relate to rural property acquisitions, dispositions or condemnation
needs.
(c) The requirement for appraisals in no way obligates the in-
stitution to release the gures to property owners during the acquisition
process, nor does the requirement of appraisals deny the institution the
right to settle a purchase at a price below the appraisals.
(1) An institution may place the word "Condential" on
each appraisal submitted to the Board under this section.
(2) The Board shall refer any public request for an appraisal
that is marked "Condential" or related project application materials to
the Ofce of the Attorney General and provide notice to the institution
that a request for the appraisal has been made under the Public Infor-
mation Act found in Texas Government Code, Chapter 552.
(d) Special requirements for the Texas State Technical College
System. Proposed real property acquisitions by the Texas State Tech-
nical College System in Cameron, Potter, Harrison, and Nolan Coun-
ties must be approved by the Ofce of the Governor after Board ap-
proval and prior to acquisition in compliance with Texas Education
Code §135.02(c). The Board shall provide the Ofce of the Governor
a copy of the approval letter and analysis. The System shall provide
any additional documentation to the Ofce of the Governor. The Sys-
tem shall provide a copy of the Governor’s approval to the Board for
inclusion in the project application le within 30 days of the approval.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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CHAPTER 21. STUDENT SERVICES
SUBCHAPTER E. TEXAS B-ON-TIME LOAN
PROGRAM
19 TAC §21.126
The Texas Higher Education Coordinating Board adopts an
amendment to §21.126 concerning the Texas B-On-Time Loan
Program, without changes to the proposed text as published
in the September 1, 2006, issue of the Texas Register (31
TexReg 7085). Specically, §21.126 states that the amount of
the B-On-Time loan may not exceed the difference between the
cost of attendance and other forms of student assistance for
which the student is eligible, with the exception of Federal PLUS
loans. The amendment claries that this requirement applies
only to loans funded by tax-exempt bonds. Loans funded by
tuition set-aside or general revenue funds are not subject to this
requirement.
No comments were received regarding the amendment.
The amendments are adopted under the Texas Education Code,
§56.453, which provides the Coordinating Board with the author-
ity to adopt rules for the administration of Texas Education Code,
§§56.451 - 56.465.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on October 30,
2006.
TRD-200605949
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SUBCHAPTER CC. EARLY HIGH SCHOOL
GRADUATION SCHOLARSHIP PROGRAM
19 TAC §21.954
The Texas Higher Education Coordinating Board adopts amend-
ments to §21.954 concerning the Early High School Graduation
Scholarship Program, without changes to the proposed text as
published in the September 1, 2006, issue of the Texas Register
(31 TexReg 7085). Specically, the amendment to §21.954(f) will
encourage institutions to use the Coordinating Board’s "Eligibility
Verication" web site to conrm student eligibility for awards and
will help alleviate delays in the delivery of awards to students.
The addition of §21.954(i) will eliminate conicts regarding funds
available by limiting using the award at only one institution in a
given term.
No comments were received regarding the amendments.
The amendments are adopted under the Texas Education Code,
§56.209, which states that the Coordinating Board is authorized
to adopt rules to administer Texas Education Code, Chapter
56, Subchapter K, relating to the Early High School Graduation
Scholarship Program.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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SUBCHAPTER II. EDUCATIONAL AIDE
EXEMPTION PROGRAM
19 TAC §§21.1083, 21.1084, 21.1086, 21.1088
The Texas Higher Education Coordinating Board adopts amend-
ments to §§21.1083, 21.1084, 21.1086, and 21.1088 concern-
ing the Educational Aide Exemption Program, without changes
to the proposed text as published in the September 1, 2006, is-
sue of the Texas Register (31 TexReg 7086). Specically, the
adopted amendment to §21.1083(2) reects the need for eligible
students to have been employed as educational aides on a full-
time basis for at least a year; and amendments to §21.1083(3)
clarify that current employment while receiving an award must
be for the full term for which an award is made unless the stu-
dent is granted a hardship waiver of this requirement. Adopted
amendments to §21.1084 indicate the Coordinating Board will
use its web site as an auxiliary source of information for institu-
tions to use in verifying student awards. This should speed up
the delivery of the awards by decreasing the demand for paper
copies of award letters. The adopted amendment to §21.1086 in-
dicates the program will provide funding to cover resident tuition,
not non-resident tuition. Although the program is limited to res-
idents of Texas, Texas Education Code, §61.0595 and §54.068
authorize institutions to charge students a tuition rate up to the
non-resident rate for courses they take in excess of 30 hours
beyond the requirements of their degrees or for courses they
take for the third time. The adopted amendment to §21.1086
would allow the program to make such students an award up
to the resident tuition rate, but would leave the additional tuition
charges as the students’ responsibility. Adopted amendments to
§21.1088(b) do not add new information but clarify the informa-
tion given in §21.1088(a) that, in order to be exempt from student
teaching, the student must have been in the Educational Aides
Exemption Program prior to the receipt of his/her bachelor’s de-
gree. This is in keeping with program statutes TEC §21.050(c).
No comments were received regarding the amendments.
The amendments are adopted under the Texas Education Code,
§54.214, which states that the Coordinating Board is authorized
to adopt rules to implement this section.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Texas Higher Education Coordinating Board
Effective date: November 19, 2006
Proposal publication date: September 1, 2006
For further information, please call: (512) 427-6114
19 TAC §21.1089
The Texas Higher Education Coordinating Board adopts the re-
peal of §21.1089 concerning the Educational Aide Exemption
Program, without changes to the proposed text as published in
the September 1, 2006, issue of the Texas Register (31 TexReg
7087). Specically, §21.1089 is repealed and §21.1089 is pro-
posed as Hardship Provisions.
No comments were received regarding the repeal.
The repeal of the rules is adopted under the Texas Education
Code, §54.214, which states that the Coordinating Board is au-
thorized to adopt rules to implement this section.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on October 30,
2006.
TRD-200605951
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19 TAC §21.1089, §21.1090
The Texas Higher Education Coordinating Board adopts new
§21.1089 and §21.1090 concerning the Educational Aide Ex-
emption Program, without changes to the proposed text as pub-
lished in the September 1, 2006, issue of the Texas Register (31
TexReg 7087). Specically, new §21.1089 would dedicate this
section to the subject of Hardship Provisions, under which an
otherwise eligible student may receive an exemption if his or her
employment by a school district is terminated prior to the end of
the term for which the exemption is awarded. New §21.1090 is
added due to the addition of §21.1089 regarding Hardship Pro-
visions. The section regarding Dissemination of Information and
Rules is renumbered as §21.1090.
No comments were received regarding the new sections.
The rules are adopted under the Texas Education Code,
§54.214, which states that the Coordinating Board is authorized
to adopt rules to implement this section.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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SUBCHAPTER MM. DOCTORAL INCENTIVE
LOAN REPAYMENT PROGRAM
19 TAC §21.2084
The Texas Higher Education Coordinating Board adopts amend-
ments to §21.2084 concerning the Doctoral Incentive Loan Re-
payment Program, without changes to the proposed text as pub-
lished in the September 1, 2006, issue of the Texas Register
(31 TexReg 7088). Specically, the adopted amendments to
§21.2084 would allow applicants to be considered eligible for
participation if, in addition to meeting all other program require-
ments, they attended (or resided in an area near) a high school
from which only 50 percent or less of the graduating class en-
rolled in an institution of higher education following graduation.
The amendments to §21.2084 would also extend program eligi-
bility to individuals who began employment as a faculty member
or administrator in an eligible institution no earlier than 12 months
prior to the service period for which application for loan repay-
ment has been made.
No comments were received regarding the amendments.
The amendments are adopted under the Texas Education Code,
§56.091, which authorizes the Coordinating Board to establish
and administer the Doctoral Incentive Loan Repayment Program
and adopt rules as necessary.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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TITLE 28. INSURANCE
PART 1. TEXAS DEPARTMENT OF
INSURANCE
CHAPTER 5. PROPERTY AND CASUALTY
INSURANCE
SUBCHAPTER D. FIRE AND ALLIED LINES
INSURANCE
DIVISION 9. VOLUNTARY INSPECTION
PROGRAM PLAN OF OPERATION
28 TAC §5.3800
The Commissioner of Insurance adopts amendments to
§5.3800, concerning the Voluntary Inspection Program fees
charged for initial residential property inspections and follow-up
inspections. The amendments are adopted with changes to the
proposed text published in the August 18, 2006, issue of the
Texas Register (31 TexReg 6463).
The Voluntary Inspection Program (VIP) was created in 1995 by
the 74th Legislature to provide a mechanism for any person hav-
ing an insurable interest in real or tangible personal property at a
xed location to procure an independent inspection of the condi-
tion of the property for purposes of purchasing residential prop-
erty insurance. The amendments to §5.3800(e) are necessary to
increase the fees that may be charged by inspectors in the pro-
gram to individuals who request an inspection of their residen-
tial property and to provide for automatic annual increases in the
fees based on the Consumer Price Index of the U.S. Department
of Labor, Bureau of Labor Statistics. The former fees were es-
tablished in 1996 when the Plan of Operation was rst adopted
and are now too low to attract enough inspectors to perform in-
spections for the VIP. Many inspectors are certied real estate
inspectors, and based on an informal survey of various areas of
the state, the Department determined that these inspectors gen-
erally charge approximately $150 to $400 for a real estate in-
spection. The Department has also determined that in many in-
stances the VIP fee is added on to the real estate fee when an in-
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spection is conducted for purposes of VIP certication of insura-
bility. Despite this fact, an informal Department survey indicates
that the current VIP fee of $50 does not provide enough nancial
incentive for qualied inspectors to participate. The informal De-
partment survey of qualied inspectors also indicates that many
more inspectors would be willing to conduct the inspections if
the fee were set at $100 or more. Therefore, the Department is
adopting a new fee structure, increasing fees from an amount not
to exceed $50 to an amount not to exceed $100 for initial inspec-
tions, and from an amount not to exceed $25 to an amount not to
exceed $50 for follow-up inspections. The new fee structure will
be effective January 1, 2007. In order to ensure that inspection
fees are competitive enough to ensure the continued availability
of inspectors for homeowners who want to utilize the inspection
program, the Department is also adopting a provision to provide
for automatic annual increases in the fees by the same percent-
age of increase as the increase in the Consumer Price Index es-
tablished by the U.S. Department of Labor, Bureau of Labor Sta-
tistics for the prior calendar year for all urban consumers for all
items and for all regions combined, rounded to the nearest dollar.
Under this adopted provision, the maximum amount that could
be charged for the initial VIP inspections and follow-up inspec-
tions would be automatically increased annually in accordance
with the Consumer Price Index beginning on January 1, 2008.
For purposes of convenience and accuracy, also beginning Jan-
uary 1, 2008, persons interested in requesting inspections and
in conducting inspections will be able to obtain the latest fee
amounts, along with the method for computing the fees, at the
Department’s VIP website, www.TDI.state.tx.us/consumer/VIP-
commish.html, as well as from the Department by U.S. Postal
Service mail. Additionally, in order to ensure adequate nancial
incentive for inspectors to perform the inspections, the adopted
provision will allow inspectors to charge the individual requesting
the inspection for mileage for the most direct route to and from
the residential property that is inspected; such fees are required
to be the same as the federal standard mileage rate for business
use established by the Internal Revenue Service. The mileage
fees are adopted to be effective January 1, 2007, and if the Inter-
nal Revenue Service adjusts the mileage rate for business use,
the VIP inspector mileage rate will change to remain equivalent.
Beginning January 1, 2007, the latest mileage rate will be avail-
able at the Department’s VIP website www.tdi.state.tx.us/con-
sumer/VIPcommish.html and will also be available from the De-
partment by U.S. Postal Service mail.
The adopted amendments to §5.3800(i)(1)(A)(iii), (iv), (v) and
(j)(2)(C) are necessary to delete obsolete statutory citations and
correct a typographical error. Insurance Code Article 21.07-4,
which is referenced in §5.3800(i)(1)(A)(iii), was repealed in
the non-substantive Insurance Code revision, Acts 2003, 78th
Legislature, Chapter 1274, §26(a)(1), effective April 1, 2005.
Article 21.07-4 was re-adopted as Chapter 4101 in the same
non-substantive Insurance Code revision. Insurance Code Ar-
ticle 21.14, which is referenced in §§5.3800(i)(1)(A)(iv) and (v),
was repealed in the non-substantive Insurance Code revision,
Acts 2003, 78th Legislature, Chapter 1274, §26(a)(1), effective
April 1, 2005. Article 21.14 was re-adopted as §§4051.001 -
4051.303 in the same non-substantive Insurance Code revision.
Article 1.10E of the Insurance Code, which is referenced in
§5.3800(j)(2)(C), was repealed in the non-substantive Insur-
ance Code revision, Acts 1999, 76th Legislature, Ch. 101, §5,
effective September 1, 1999. Article 1.10E was re-adopted
as Chapter 84 in the same non-substantive Insurance Code
revision. Therefore, all current references to the repealed
articles are deleted, and the updated and correct references
are substituted. The adopted amendment to §5.3800(j)(2)(C)
is necessary to correct a typographical error, the change of the
word of to the word or.
Minor editorial changes to the text of the existing rule not
included in the rule proposal are made in §5.3800(i)(1)(B)(v),
(2)(A)(i), and (4)(C) to correct erroneous cross references. Also,
in §5.3800(i)(4)(C), a verb is corrected from have to has.
In response to a written comment received from an interested
party, the Department has changed some of the proposed lan-
guage in the text of the rule as adopted. The change, however,
does not introduce new subject matter or affect persons in ad-
dition to those subject to the proposal as published. One com-
menter stated that the Department should codify standards that
include a requirement that any inspector charging mileage fees
should disclose that fact to the consumer prior to the inspec-
tion. The agency agrees with the comment, and has modied
the adoption order to contain this change as well as the nec-
essary concomitant provision of the disclosure of the rate used
for computing the mileage fee. The following sentence is added
to Section 5.3800(e)(6) as adopted: Prior to undertaking an in-
spection, the inspector must inform the individual requesting the
inspection that a mileage fee will be charged and the rate used
for computing the mileage fee.
The adopted amendment to §5.3800(e)(2) increases the inspec-
tion fee for a homeowner procuring the initial independent in-
spection of the condition of property for purposes of purchasing
residential property insurance to an amount not to exceed $100,
effective January 1, 2007. Under the adopted amendments to
§5.3800(e)(3), the inspector may charge a follow-up fee not to
exceed $50 in the event repairs are made within 90 days of the
initial inspection.
New §5.3800(e)(5) provides that the maximum fees that may
be charged for an inspection and a follow-up inspection shall
be automatically increased on an annual basis on January 1
of each year, beginning January 1, 2008, by the percentage
annual increase in the Consumer Price Index established by
the U.S. Department of Labor, Bureau of Labor Statistics.
New §5.3800(e)(5) also provides that the current inspector
fees will be made available at the Department’s VIP website,
www.tdi.state.tx.us/consumer/vipcommish.html, effective Jan-
uary 1, 2008, and will also be available by mail. Under new
§5.3800(e)(6), the inspector is entitled to charge a reasonable
fee for mileage for each trip to and from the residential property
risk, taking the most direct route. New §5.3800(e)(6) also
provides that the mileage fee is set by reference to the mileage
rate for business use as established by the Internal Revenue
Service and will change to remain equivalent to the federal
standard mileage rate charged by the Internal Revenue Service.
New §5.3800(e)(6) also requires that prior to undertaking an
inspection, the inspector must inform the individual requesting
the inspection that a mileage fee will be charged and the rate
used for computing the mileage fee. Under §5.3800(e)(6), the
current mileage rate will be available also on the VIP web site,
effective January 1, 2007.
Comment: One commenter stated that the Department should
codify standards that include a requirement that any inspector
charging mileage fees should disclose that fact to the consumer
prior to the inspection.
Agency Response: The agency agrees with the comment and
has modied the text as adopted to contain this change.
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NAMES OF THOSE COMMENTING FOR AND AGAINST THE
PROPOSAL.
For with changes: Ofce of Public Insurance Counsel.
Against: None.
The amendments are adopted under the Insurance Code Arti-
cles 5.33B and 5.98 and §36.001. Article 5.33B authorizes the
Commissioner to adopt a Plan of Operation for the Voluntary In-
spection Program which shall include rules setting the fee which
may be charged to the person requesting the inspection. Arti-
cle 5.98 provides that the Commissioner may adopt reasonable
rules to accomplish the purposes of Chapter 5 of the Insurance
Code. Section 36.001 of the Insurance Code provides that the
Commissioner of Insurance may adopt any rules necessary and
appropriate to implement the powers and duties of the Texas De-
partment of Insurance under the Insurance Code and other laws
of this state.
§5.3800. Voluntary Inspection Program Plan of Operation.
(a) Purpose and Scope. The purpose and scope of this section
is to adopt a plan of operation for the Voluntary Inspection Program
which species procedures, standards and forms for the implementa-
tion of the inspection program. This section addresses the following:
(1) Procedures, standards and forms governing the inde-
pendent inspection of the condition of residential property to determine
insurability, pursuant to the Insurance Code, Article 5.33B;
(2) Procedures and forms governing the licensing or certi-
cation of qualied inspectors to conduct inspections of the condition
of residential property to determine the insurability of such property;
(3) Enforcement provisions to protect the integrity of the
inspection program; and
(4) Procedures for handling complaints relating to these in-
spections.
(b) Denitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.
(1) Article 5.33B--Article 5.33B of the Texas Insurance
Code entitled Voluntary Inspection Program.
(2) Certicate of insurability--A certicate issued by an in-
spector pursuant to Article 5.33B indicating that the condition of the
property meets or exceeds the minimum standards for insurability that
are specied in subsection (f) of this plan of operation.
(3) Commissioner--Commissioner of Insurance of the
State of Texas.
(4) Department--Texas Department of Insurance.
(5) Inspection--The physical inspection of the property for
which residential property insurance is sought whether the inspection
is for a new or renewal certicate of insurability.
(6) Inspector--A person authorized by the Commissioner
to perform inspections under Article 5.33B.
(7) Program--Voluntary Inspection Program pursuant to
Article 5.33B of the Insurance Code.
(8) Residential property condition evaluation report--The
form completed by an inspector which provides specic information
regarding the condition of the property and is used to determine the
insurability of the property.
(c) Eligibility for Inspection.
(1) Any person having an insurable interest in real or tan-
gible personal property at a xed location may request an independent
inspection of the condition of the property proposed to be insured.
(2) The independent inspection must be performed by an
inspector authorized to perform inspections under Article 5.33B, In-
surance Code and this plan of operation.
(d) Procedures to Obtain Inspection.
(1) An individual may request inspection from an inspec-
tor licensed or certied by the Department in accordance with Article
5.33B, Insurance Code and this plan of operation. The purpose of the
inspection is to complete the Residential Property Condition Evalua-
tion Report (Form VIP-2) to determine the insurability of the residen-
tial property.
(2) An individual may obtain names and phone numbers
of licensed or certied inspectors from the Inspections and Fire Safety
Section of the Department by telephone, fax, or mail.
(e) Fees.
(1) Individuals requesting an inspection of their residential
property may be required to pay a fee for the inspection in accordance
with this subsection. The fee may be required to be paid prior to the
inspection.
(2) An inspector may charge a reasonable fee not to exceed
$100 per inspection for the inspection of a residential property risk
effective January 1, 2007.
(3) An inspector may charge a reasonable fee not to exceed
$50 per follow-up inspection in the event repairs are made within 90
days of the initial inspection effective January 1, 2007.
(4) Inspection fees shall include the cost of photographs.
(5) The maximum fees that may be charged for an inspec-
tion and a follow-up inspection shall be automatically increased on
an annual basis on January 1 of each year, beginning on January 1,
2008, by the same percentage of increase as the increase in the Con-
sumer Price Index established by the U.S. Department of Labor, Bu-
reau of Labor Statistics for the prior calendar year for all urban con-
sumers for all items and for all regions combined, rounded to the near-
est dollar. Current inspector fees and the method used to compute the
current inspector fees will be available at the Department’s VIP web-
site www.tdi.state.tx.us/consumer/VIPcommish.html effective January
1, 2008, and may be obtained by mail from the Inspections Division,
Mail Code 103-1A, Texas Department of Insurance, P.O. Box 149104,
Austin, Texas 78714-9104.
(6) An inspector may charge, in addition to the inspection
fee and the follow-up inspection fee, a reasonable fee for mileage for
each trip to and from the residential property risk, taking the most direct
route. The mileage fee shall not exceed the federal standard mileage
rate for business use as established by the Internal Revenue Service
effective January 1, 2007. The maximum mileage rate for VIP inspec-
tors will change to remain equivalent to the federal standard mileage
rate for business use as established by the Internal Revenue Service
if the federal standard mileage rate is changed by the Internal Rev-
enue Service. Prior to undertaking an inspection, the inspector must
inform the individual requesting the inspection that a mileage fee will
be charged and the rate used for computing the mileage fee. The cur-
rent mileage rate will be available at the Department’s VIP website
www.tdi.state.tx.us/consumer/VIPcommish.html, effective January 1,
2007, and may be obtained by mail from the Inspections Division,
Mail Code 103-1A, Texas Department of Insurance, P.O. Box 149104,
Austin, Texas 78714-9104.
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(f) Minimum Standards for Insurability. The residential prop-
erty shall comply with the following requirements for average or better
condition of the property to qualify for a certicate of insurability.
(1) The general physical condition of residential property
shall indicate:
(A) Good maintenance of structure;
(B) No unrepaired previous damage; and
(C) Any construction, installation and repair to the resi-
dential structure have been made in accordance with generally accepted
standards applicable at the time of the construction, installation or re-
pair.
(2) Good housekeeping is maintained throughout the resi-
dential premises.
(3) The residential property proposed for insurability must
meet the requirements for average or better condition, as specied in




(I) Only minor cosmetic foundation related
cracks on the slab or above windows and doors;
(II) No major cracks, separation or evidence of
shifting or movement in walls, walks and driveway;
(III) No missing window or door panes;
(IV) No signs of active termites or unrepaired in-
sect damage;
(V) Exposed wood (siding, fascia, soft, doors,
steps, etc.) in good condition with no evidence of signicant deterio-
ration or signicant peeling of paint;
(VI) Pier and beam foundations enclosed under
all outside walls; and
(VII) Additions, modications, or repairs to the
exterior made in accordance with generally accepted standards at the
time of construction.
(ii) Premises. No accumulation of trash, brush or
other debris in yard.
(B) Roof.
(i) No roof coverings that are curling, cracking or
have missing shingles;
(ii) No roof coverings that show signs of signicant
deterioration; and
(iii) No roofs that have been improperly installed or
repaired.
(C) Interior.
(i) No visible water damage;
(ii) No major cracks or separation in interior walls,
ooring and ceiling;
(iii) Major appliances in good working condition;
and
(iv) Additions, modications or repairs to the inte-
rior made in accordance with generally accepted standards at the time
of construction.
(D) Electrical.
(i) Electrical wiring in good working condition;
(ii) No evidence of fuses repeatedly blowing or
breakers tripping;
(iii) No ickering lights or evidence of overheating
wiring; and
(iv) Additions, modications, or repairs to electrical
wiring made in accordance with generally accepted standards applica-
ble at the time of installation.
(E) Plumbing, Heating, Cooling Systems.
(i) Plumbing, heating and cooling systems in good
working condition;
(ii) Free from leaks;
(iii) Space heaters and hot water heaters properly
vented and appropriate distance maintained from walls and furnish-
ings; and
(iv) Additions, modications, or repairs to plumb-
ing, heating and cooling systems made in accordance with generally
accepted standards applicable at the time of installation.
(F) Other Conditions.
(i) Outbuildings and fences in good condition;
(ii) No business or commercial exposures on
premises;
(iii) No vacancy of the property;
(iv) Property accessible to re equipment; and
(v) No unfenced swimming pools, hot tubs, sh
ponds, bodies of water or trampolines.
(g) Inspection Certication Process.
(1) An inspection for residential property insurability shall
be made within 30 days from the date of the request and payment of
any applicable fee.
(2) The inspection process shall include the completion and
issuance of a Residential Property Condition Evaluation Report (Form
VIP-2) promulgated by the Department.
(3) The information obtained in the Residential Property
Condition Evaluation Report (Form VIP-2) shall be used to determine
the insurability of the residential property. This information includes
general information on the age and construction of the risk, the condi-
tion of the property, identiable hazards of the property, and diagrams
and photographs of the property.
(4) The individual requesting the residential property in-
spection shall be provided a copy of the Residential Property Condition
Evaluation Report (Form VIP-2) within ten days of the completion of
the inspection.
(5) If the residential property inspected meets the minimum
standards provided in subsection (f) of this plan of operation, the in-
spector shall issue within ten days of completion of the inspection a
Certicate of Insurability (Form VIP-1).
(6) The Certicate of Insurability (Form VIP-1) is promul-
gated by the Department.
(7) A Certicate of Insurability (Form VIP-1) is valid for a
term of three years from the date of issuance to the individual request-
ing the inspection so long as no substantial changes have been made to
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the property. If substantial changes are made to the property, an addi-
tional inspection may be required by the insurer.
(h) Insurer Processing.
(1) An individual receiving a Certicate of Insurability
(Form VIP-1) may provide to an insurer a copy of the certicate as
part of the application for residential property insurance coverage.
(2) The existence of a Certicate of Insurability (Form
VIP-1) issued under this program creates a presumption that the
property condition is adequate for residential property insurance to be
issued.
(3) If a Certicate of Insurability (Form VIP-1) is provided
to an insurer as part of an application for residential property insurance,
the insurer may not use property condition as grounds for refusing to
issue or renew a residential property insurance policy unless the insurer
reinspects the property and species in its declination letter the condi-
tions of deciency causing the residential property risk to be uninsur-
able.
(4) As a condition of issuing a policy, when a Certicate of
Insurability (Form VIP-1) is used in whole or in part to determine in-
surability, an insurer may require a written statement by the applicant
for residential property insurance stating that there have been no ma-
terial or substantial changes to the property condition since the date of
the inspection certicate.
(i) Certication or Licensing of Inspectors.
(1) Certication.
(A) The following individuals may be certied by the
Department as qualied inspectors under this program:
(i) Persons licensed to perform real property inspec-
tions under the Real Estate Licensing Act;
(ii) Designated employees or agents of a county or
municipality which elects to establish a voluntary inspection program
for the inspection of residential properties within the territorial limits of
the county or municipality. These employees or agents must be Certi-
ed Building Ofcials or Building Inspectors certied by a model code
organization;
(iii) Persons holding an insurance adjusters license
pursuant to the Insurance Code Chapter 4101;
(iv) Persons holding a local recording agents license
pursuant to the Insurance Code §§4051.001 - 4051.303;
(v) Persons holding a solicitors license pursuant to
the Insurance Code §§4051.001 - 4051.303;
(vi) Licensed Texas Professional Engineers.
(B) Certication procedures shall be as follows:
(i) Each applicant for a certication to act as a qual-
ied inspector for the Voluntary Inspection Program shall le with the
Department a completed Application for Residential Property Inspec-
tor Licensing/Certication (Form VIP-3) accompanied by such docu-
ments and attachments necessary to support the application;
(ii) No certication shall be approved by the Depart-
ment until a completed Application for Residential Property Inspector
Licensing/Certication (Form VIP-3) has been led with the Depart-
ment;
(iii) Upon review and approval of each completed
application, a certication will be issued by the Department to the ap-
plicant;
(iv) If an applicant is disapproved the Department
shall issue to the applicant a letter of disapproval specifying the reasons
for such disapproval; and
(v) Certication remains valid so long as the appli-
cant remains qualied under subparagraph (A) of this paragraph.
(2) Licensing.
(A) The following individuals may be licensed by the
Department as qualied inspectors under this program.
(i) Designated employees or agents of a county or
municipality which elects to establish a voluntary inspection program
for the inspection of residential property located within the territorial
limits of a county or municipality and having at least one year of expe-
rience actively performing eld inspections of residential property and
not licensed as specied in paragraph (1)(A) of this subsection;
(ii) Individuals who complete at least 60 college
semester hours of Engineering, Safety, or related elds and one year
experience of actively performing inspections of real property for the
purpose of rating, underwriting, building code compliance or real
estate appraisals;
(iii) Individuals who have two years experience ac-
tively performing inspections of real property for the purpose of rating,
underwriting, building code compliance or real estate appraisals; or
(iv) Individuals who are employed by an entity that
is responsible for and specializes in rating, underwriting, building code
compliance or real estate appraisal and who have been actively per-
forming inspections of real property for those purposes for a minimum
of one year.
(B) Licensing procedures shall be as follows:
(i) Each applicant for a license to act as a qualied
inspector for the Voluntary Inspection Program shall le with the De-
partment a completed Application For Residential Property Inspector
License/Certication (Form VIP-3) accompanied by such documents
and attachments necessary to support the application;
(ii) No license shall be approved by the Department
until a completed Application for Residential Property Inspector Li-
censing/Certication (Form VIP-3) has been led with the Department;
(iii) Upon review and approval of each completed
application a license will be issued by the Department to the applicant;
and
(iv) If an applicant is disapproved the Department
shall issue to the applicant a letter of disapproval specifying the reasons
for the disapproval.
(3) Expiration and Renewal of Certication or License.
(A) Each license or certication issued to an inspector
under the Voluntary Inspection Program shall expire two years follow-
ing the date of issue unless it is suspended or revoked by the Commis-
sioner prior to this expiration date.
(B) A person may renew an unexpired license or certi-
cation by ling a Renewal Application (Form VIP-6) with the Depart-
ment.
(C) If a person’s license or certication has been ex-
pired for 90 days or less, the person may renew the license or certi-
cation by ling a Renewal Application (Form VIP-6) with the De-
partment.
(D) If a person’s license or certication has been ex-
pired for longer than 90 days, the person may not renew the license.
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The person may obtain a new license or certication by complying with
the requirements and procedures, as outlined in subsection (i), for ob-
taining an original license or certication.
(E) At least 30 days before the expiration of a person’s
license or certication, the Department shall send written notice of the
impending expiration to the person at the person’s last known address
according to the records of the Department.
(F) Each inspector shall at all times keep the Depart-
ment informed of the inspector’s current address. Such address shall
be included in each original application and renewal application. In the
absence of the submission of a specic written request to change that
address, which must be separate from any other submission, the inspec-
tor’s current address is presumed to be the address on the most recent
renewal or original application form, whichever is latest. Such address
shall be considered the inspector’s last known address for the purposes
of notice to the inspector by the Department. Any request for a change
of address shall be addressed to the Inspections and Fire Safety Section
of the Property and Casualty Program, Texas Department of Insurance,
333 Guadalupe, P.O. Box 149104, Austin, Texas 78714-9104.
(4) Persons Not Eligible for Certication or Licensing. The
following individuals may not be certied or licensed as qualied in-
spectors under this program.
(A) Individuals employed by an insurance company ex-
cept local recording agents, solicitors or insurance adjusters;
(B) Individuals employed by the Department; or
(C) Individuals whose qualifying license under para-
graph (1)(A) of this subsection has been revoked or suspended.
(5) Persons Authorized To Perform Inspections. An in-
spection of residential property for the purposes of determining prop-
erty condition insurability pursuant to Article 5.33B, Insurance Code,
and this plan of operation shall only be performed by an individual
licensed or certied by the Department as a qualied inspector in ac-
cordance with this subsection.
(j) Denial, Suspension, Cancellation or Revocation of an In-
spector’s Certication or License.
(1) The Commissioner may discipline a licensee or certi-
cate holder or deny an application for inspector’s license or certication
if the Commissioner nds that the licensee or applicant:
(A) Has knowingly, willfully, fraudulently, or with
gross negligence, signed or cause to be prepared an inspection report
or issued a Certicate of Insurability that contains a false, ctitious, or
fraudulent statement or entry;
(B) Has willfully violated any provision of the insur-
ance laws of this State;
(C) Has intentionally made a material misstatement in
the application for such license or certication;
(D) Has obtained, or attempted to obtain, such license
or certication by fraud or misrepresentation;
(E) Has been guilty of fraudulent or dishonest acts; or
(F) Is convicted of a felony.
(2) After notice and opportunity for a hearing, the Com-
missioner may cancel or revoke any license or certication issued un-
der this section if the holder or possessor of the license or certication
is found to be in violation of, or to have failed to comply with, any
provisions of this section or any other rule or regulation of the Depart-
ment or any specic provision of the Texas Insurance Code. In lieu
of cancellation or revocation, the Commissioner, upon determination
from the facts that it would be fair, reasonable or equitable, may order
one or more of the sanctions specied in subparagraphs (A) - (D) of
this paragraph.
(A) The Commissioner may order the suspension of the
license or certication for a specic period, not to exceed one year.
(B) The Commissioner may issue an order directing the
holder or possessor of the license or certication to cease and desist
from the specied activity determined to be in violation of any provi-
sions of this section or any rule or regulation of the Department or any
specic provision of the Texas Insurance Code.
(C) The Commissioner may issue an order directing the
holder or possessor of the certication or license to pay an administra-
tive penalty in accordance with Chapter 84 of the Insurance Code.
(D) The Commissioner may order any other statutory
sanction that may be enacted pursuant to the Insurance Code, Article
5.33B.
(3) If it is found after notice and hearing that any person ap-
proved and appointed by the Commissioner to conduct inspections pur-
suant to this section and Article 5.33B of the Insurance Code has failed
to comply with an order lawfully issued by the Commissioner pursuant
to this section or Article 5.33B of the Insurance Code, the Commis-
sioner shall, unless the Commissioner’s order is lawfully stayed, can-
cel the license or certication.
(4) The Commissioner may informally dispose of any mat-
ter under this subsection by consent order or default.
(k) Complaint Procedures.
(1) The Department shall have the responsibility for han-
dling and processing all complaints relating to property inspections
conducted under the Voluntary Inspection Program that have not been
resolved within 30 days after receipt by the qualied inspector.
(2) All complaints as specied in paragraph (1) of this sub-
section shall be forwarded by the qualied inspector to the Depart-
ment’s Inspections and Fire Safety Section. The Inspections and Fire
Safety Section shall immediately notify the complainant that the com-
plaint has been forwarded to the Department’s Inspections and Fire
Safety Section.
(3) All forwarded complaints and all complaints submitted
directly to the Department shall be assigned to and handled by the De-
partment’s Inspections and Fire Safety Section.
(4) The qualied inspector shall provide assistance in han-
dling complaints as requested by the Department’s Inspections and Fire
Safety Section.
(5) Until nal disposition of any complaint that is for-
warded to the Department by a qualied inspector or that is submitted
directly to the Department, the complainant shall be notied by the
Department’s Inspections and Fire Safety Section of the status of the
complaint at 30-day intervals.
(6) Any affected insured, any affected insurer, or any af-
fected qualied inspector may appeal the Inspections and Fire Safety
Section staff disposition of any complaint to the Commissioner within
30 days after such disposition.
(l) Forms. The Department adopts by reference the Volun-
tary Inspection Program forms. Specimen copies of these forms are
available from the Inspections and Fire Safety Section of the Property
and Casualty Program, Texas Department of Insurance, 333 Guadalupe
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Street, P.O. Box 149104, Austin, Texas 78714-9104. The forms are
more specically identied as follows:
(1) Form VIP-1, Certicate of Insurability.
(2) Form VIP-2, Residential Property Condition Evalua-
tion Report.
(3) Form VIP-3, Application for Residential Property In-
spector License/Certication.
(4) Form VIP-4, License.
(5) Form VIP-5, Certicate.
(6) Form VIP-6, Renewal Application.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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CHAPTER 11. HEALTH MAINTENANCE
ORGANIZATIONS
The Commissioner of Insurance adopts amendments to §§11.1,
11.2, 11.203, 11.204, 11.301, 11.302, 11.501, 11.503 - 11.506,
11.508 - 11.511, 11.602, 11.706, 11.801, 11.804, 11.810,
11.901, 11.902, 11.904, 11.1201, 11.1206, 11.1301, 11.1302,
11.1401, 11.1403, 11.1600, 11.1605, 11.1607, 11.1702, 11.1703,
11.1801, 11.1901, 11.1902, 11.2103, 11.2201, 11.2207, 11.2303,
11.2315, 11.2402, 11.2405, 11.2406, 11.2501 - 11.2503, 11.2601
- 11.2604, 11.2608, and 11.2609, concerning the regulation of
health maintenance organizations (HMOs).
All of these sections are adopted without changes to the pro-
posed text as published in the August 18, 2006, issue of the
Texas Register (31 TexReg 6465), except for §11.506, which is
adopted with changes.
The adopted amendments are necessary to implement changes
requested by the Commissioner of the Health and Human Ser-
vices Commission, pursuant to statute, related to the waiver of
access requirements for certain HMOs providing covered ser-
vices to participants in the CHIP Perinatal Program; to amend the
denitions of adverse determination and institutional provider; to
provide for the use of matrix lings; to clarify fee amounts for
evidence of coverage lings; to remove restrictions on variable
language in evidence of coverage documentation; to delete cer-
tain minimum worth requirements; to amend certain copayment
requirements; to clarify enrollee participation in quality improve-
ment programs; to require compliance with nationally recognized
standards for physician and provider credentialing; to amend
specialty care to include specialty hospitals and single health-
care service plan physicians and providers; to update statutory
references; to correct typographical errors and incorrect cross
references within Chapter 11; and to replace references to the
"Texas Health Maintenance Organization Act" with references to
Insurance Code chapters and other applicable insurance laws
and regulations of this state that apply to HMOs.
The Health and Human Services Commission recently imple-
mented a new program, the CHIP Perinatal Program. Eligible
participants in this program will receive health care from HMOs
for certain covered services. Pursuant to the Health and Safety
Code §62.051(c) and (d), the Commissioner of the Health and
Human Services Commission requested that the access of care
requirements for HMOs participating in this program be waived.
The Health and Safety Code §62.051(c) provides that the Health
and Human Services Commission oversee the implementation
of a child health plan program and coordinate the activities of
each agency necessary to the implementation of the program,
including the Texas Department of Insurance. Additionally, the
Health and Safety Code §62.051(d) provides that the Health and
Human Services Commission may, with the consent of the Texas
Department of Insurance, delegate to the Texas Department of
Insurance the authority to adopt, with the approval of the Health
and Human Services Commission, any rules necessary to im-
plement the program. The adopted new §11.1607(i), which has
been approved by the Health and Human Services Commission,
is necessary to allow the waiver of access of care requirements
for an HMO that has a contract with the Health and Human Ser-
vices Commission and provides covered services to participants
in the CHIP Perinatal Program.
The Legislature amended the denition of adverse determination
in the Insurance Code §843.002(1) by Acts 2001, 77th Legisla-
ture, Regular Session, Chapter 1419 §1, effective April 1, 2003.
Accordingly, the adopted amendment to §11.2(b)(2) is necessary
for consistency with the statutory denition of adverse determi-
nation.
The adopted amendment to §11.2(b)(23) deletes the terms in-
fusion services centers and urgent care centers from the de-
nition of institutional provider. Section 11.1902(4) and (7) and
§11.2207(d)(4) and (7) as adopted require compliance with the
National Committee for Quality Assurance (NCQA) credentialing
standards. The NCQA credentialing standards require providers
to meet all state and federal licensing and regulatory require-
ments. Consequently, if a state’s regulatory law does not re-
quire an entity to be licensed or authorized to provide a health
care service in the state, those portions of the NCQA credential-
ing standards will not apply to that entity. Under the Insurance
Code §843.002(24), a "provider" must be either licensed or au-
thorized to provide a health care service in this state. Infusion
services centers and urgent care centers are not licensed entities
under Texas law and are not otherwise authorized under Texas
law to provide a health care service in this state. Therefore, the
amended denition of the term institutional provider is necessary
for consistency with the adopted credentialing requirements and
with the Insurance Code §843.002(24).
The adopted amendment to §11.2(b)(26) adds a denition for
the term matrix ling, which is necessary for internal consistency
and implementation of the adopted amendment to §11.501(a)
and the adopted new §11.501(b) and (c), which for the rst time,
provide for the use of matrix lings in conjunction with HMO ev-
idence of coverage lings.
The adopted amendment to §11.301(4)(A) is necessary for con-
sistency with adopted §11.501 and §11.503 regarding the use of
the term evidence of coverage lings.
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The adopted amendment to §11.501(a) and new subsection (c)
are necessary because the existing rule does not address ma-
trix lings, and this adoption is the rst formal recognition of their
acceptability for HMO evidence of coverage lings. Unlike the
current structure for single evidence of coverage lings that re-
quire an HMO to rele the entire document whenever any pro-
vision within the document must be changed to accommodate
new business needs, matrix lings will allow HMOs to le vari-
ous individual provisions at one time that may be combined in a
variety of ways to create new evidences of coverage. Once the
various provisions are approved by the Department, an HMO
has much more exibility to create new evidences of coverage
by combining the approved provisions into new documents, and
this exibility will contribute to increased speed to market for new
products.
An additional benet of the Department’s authorization of matrix
lings is the potential cost savings to HMOs. Currently, the De-
partment only accepts single evidence of coverage lings and
assesses a fee of $100 per ling. Therefore, an HMO ling 12
single evidence of coverage lings will be assessed ling fees
totaling $1,200. However, under the matrix ling approach, if the
HMO les more than 10 evidence of coverage provisions in its
matrix ling, it will only be assessed $500, since the maximum
fee allowed for a matrix ling is $500. The adopted amendment
actually allows an HMO to better manage its ling costs by tak-
ing advantage of ling multiple evidence of coverage provisions
in a matrix ling for a single maximum fee of $500, resulting in
potential savings. In addition, the Department anticipates that
the use of matrix lings will streamline and expedite the Depart-
ment’s overall review process.
Newly adopted §11.501(b) is also necessary to provide clarica-
tion, fairness, and consistency regarding the amount of the ling
fees that will be charged for the ling of evidence of coverage
form lings. A review of all evidence of coverage form lings re-
ceived by the Department from ve major HMOs during the past
year reveals that all of the evidence of coverage lings were re-
ceived as individual lings, rather than as one ling containing
multiple evidence of coverage form lings linked together under
one form number. While some HMOs may have led a small
number of their evidence of coverage lings as one document
linked together under a single form number in order to pay one
fee for the entire ling, this does not appear to be the standard
practice. Therefore, the adopted amendment does not substan-
tially alter the current practice of the Department or the industry.
Additionally, adopted §11.501(b) provides for a reduced ling fee
of $50 per ling for HMOs that re-submit an evidence of coverage
ling after withdrawal or disapproval of the ling. Initial evidence
of coverage lings are subject to a $100 ling fee per ling. In
situations in which an HMO has paid the initial ling fee of $100
for an evidence of coverage ling, but the ling has been disap-
proved by the Department or has been withdrawn by the HMO,
the HMO is allowed to resubmit the ling for the reduced fee.
This amendment provides a ling fee cost reduction for every
resubmitted evidence of coverage ling.
The adopted amendment to §11.503 is necessary for consis-
tency with adopted §11.301(4)(A) and §11.501 regarding the use
of the term evidence of coverage lings.
The adopted amendment to §11.505(f) is necessary to eliminate
the restrictions on variable language in evidence of coverage
lings so that an HMO may utilize the benets of matrix lings.
Because matrix lings will always include variable language, and
because the adopted amendments specically authorize the use
of matrix lings, it is necessary to remove the current restrictions
regarding the use of variable language in evidence of coverage
lings.
The adopted new subsection (h)(1) and (2) in §11.505 is neces-
sary to specify what items must be included in a matrix ling.
The adopted amendment to §11.801(a) is necessary to reect
the fact that Insurance Code §843.4031 is no longer law. Insur-
ance Code §843.4031 was enacted by the 76th Texas Legisla-
ture as a temporary provision and expired on January 1, 2003. In
addition, the adopted amendment to §11.810(b)(20) deletes the
reference to the Insurance Code §843.4031 for the same rea-
son.
The adopted amendments to §11.1206(b) are necessary for
consistency with the Insurance Code §843.105, which provides
for the use of management and exclusive agency contracts,
but does not dene these terms. Accordingly, the adopted
amendment to §11.1206(b) replaces the phrase dened with the
phrase provided for and replaces a general statutory reference
with a more specic statutory reference to the Insurance Code
§843.105.
The adopted amendment to §11.1605(c) is necessary to clarify
that small employer plans, as dened by the Insurance Code
§1501.002, are exempt from the requirement that HMOs that
provide coverage for prescription drugs under an individual or
group health benet plan must comply with the Insurance Code
Chapter 1369 Subchapter A and Department rules.
The adopted amendment to §11.1607(h)(2) is necessary to clar-
ify that the term specialty care includes specialty hospitals and
single healthcare service plan physicians and providers, such as
vision and dental care. In the past, there has been some industry
confusion and Department inconsistency in the treatment of vi-
sion and dental care providers regarding access of care require-
ments. The adopted amendment is necessary to make clear
that vision and dental care providers are subject to the access of
care requirements prescribed in §11.1607(h)(2), and not those
access of care requirements prescribed in subsection (h)(1).
The adopted amendments to §11.1901(a) and (b)(1) are neces-
sary to allow for exibility in enrollee participation in an HMO’s
quality improvement program. Because the amendments allow
an enrollee to participate in the HMO’s program in other ways
besides being included in the quality improvement committee,
there is better exibility for both the enrollee and the HMO. Ad-
ditionally, the amendments still require an enrollee’s active par-
ticipation in the HMO’s quality improvement program to ensure
better service for all enrollees in the plan.
The adopted amendments to §11.1902(4) and (7) are necessary
to eliminate the current requirements relating to the credential-
ing process for contracted physicians and providers. In lieu of
these requirements, the Department is requiring that the creden-
tialing process required by §11.1902 comply with the standards
promulgated by the NCQA to the extent that those standards do
not conict with other laws of this state. Section 1452.006 of the
Insurance Code requires rules adopted by the Commissioner un-
der the Insurance Code §843.102 and related to the implemen-
tation and maintenance by an HMO of a process for selecting
and retaining afliated physicians and providers to comply with
the Insurance Code Chapter 1452 Subchapter A and standards
adopted by the NCQA, to the extent those standards do not con-
ict with other laws of this state. The Department has determined
that at this time the NCQA standards do not conict with the laws
of this state. Additionally, as a result of the Department requiring
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compliance with the NCQA credentialing standards, the Depart-
ment will not need to update its regulations each time the NCQA
amends its standards, which is approximately once a year. This
will ensure that the Department’s credentialing regulations for
contracted physicians and providers are current and accurate,
resulting in more efcient industry regulation and better service
to plan enrollees. In addition, the adopted amendments will en-
sure continued plan accountability.
The adopted amendments to §11.2207(a) and (b)(1) are
necessary for consistency with the adopted amendments to
§11.1901(a) and (b)(1) and to provide exibility in enrollee
participation in an HMO’s quality improvement program.
The adopted amendments to §11.2207(d)(4) and (d)(7) are
necessary for consistency with the adopted amendment to
§11.1902(4) and (7) and to eliminate the current credentialing
requirements relating to contracted physicians and providers,
and in lieu of those requirements, to require that the creden-
tialing process required by §11.1902 comply with the standards
promulgated by the NCQA, to the extent that those standards
do not conict with other laws of this state.
The adopted amendments also delete references to the terms
"Texas Health Maintenance Organization Act" and "Act" as
a result of the enactment of the non-substantive Insurance
Code revisions, Acts 2001, 77th Legislature, Regular Session,
Chapter 1419 §1, effective April 1, 2003, and Acts 2003, 78th
Legislature, Regular Session, Chapter 1274 §3, effective April
1, 2005, which reorganized the regulatory statutes that apply
to HMOs into multiple statutes that are no longer organized
as a single "Act." In order to address this issue, the adopted
amendments replace the terms "Texas Health Maintenance
Organization Act" and "Act" with references to the applicable
chapters of the Insurance Code, including Chapters 843 (Health
Maintenance Organizations), 1271 (Benets Provided by Health
Maintenance Organizations; Evidence of Coverage; Charges),
1272 (Delegation of Certain Functions by Health Maintenance
Organizations), 1367 (Coverage of Children), 1452 (Physician
and Provider Credentials), and other applicable insurance laws
and regulations of this state that apply to HMOs. Since all
statutory references to the "Act" no longer accurately iden-
tify all of the statutory regulations that apply to HMOs, this
deletion and replacement is being made throughout Chapter
11, including those references in §§11.1, 11.2(a) and (b)(1),
11.203(d), 11.204, 11.301, 11.302, 11.504, 11.506, 11.508 -
11.511, 11.602, 11.706, 11.804, 11.810(b)(5), 11.901, 11.902,
11.904, 11.1201, 11.1301, 1302(a)(3) and (d)(4), 11.1401,
11.1600, 11.1605(c), (d), and (e), 11.1607, 11.1702, 11.1703,
11.1801, 11.2103, 11.2303, 11.2315, 11.2405, 11.2406, 11.2501
- 11.2503, 11.2601(a) and (b), 11.2602(1) and (2), (4)(A), and
(B), 11.2603(a), (e), and (g), 11.2604, 11.2608(b), and 11.2609.
The Department is making two separate changes to the pro-
posed language in §11.506(2)(A) of the rule as adopted. Neither
change, however, introduces new subject matter or affects per-
sons in addition to those subject to the proposal as published.
The rst change to the proposed language in §11.506(2)(A) of
the rule as adopted is made in response to a written comment
received from an interested party. The Department proposed to
amend §11.506(2)(A) to remove the prohibition that a basic ser-
vice HMO may not impose copayment charges that exceed 50
percent of the total cost of providing any single service to its en-
rollees, nor in the aggregate more than 20 percent of the total
cost to the HMO of providing all basic health care services. The
proposed amendment to §11.506(2)(A) also removed the pro-
hibition that a basic service HMO may not impose copayment
charges on any enrollee in any calendar year, when the copay-
ments made by the enrollee in that calendar year total 200 per-
cent of the total annual premium cost which is required to be paid
by or on behalf of that enrollee. The proposed amendment to
§11.506(2)(A) also removed the provision that this limitation ap-
plies only if the enrollee demonstrates that copayments in that
amount have been paid in that year. In lieu of these prohibitions,
the Department proposed that an HMO could continue to estab-
lish one or more copayment options but that the option had to be
"reasonable" and specied that a reasonable copayment option
may not exceed 50 percent of the total covered amount applica-
ble to the medical or health care services.
The commenter objected to the deletion of the limitation on an
enrollee’s yearly out-of-pocket copayment expenditures. Addi-
tionally, the commenter suggested setting the maximum copay-
ment for HMO enrollees at 20 percent and setting a reason-
able maximum out-of-pocket amount for HMO enrollees, such as
$500 to $1,000 for an individual and $1,500 to $2,500 for a family.
The Department does not agree with the commenter’s proposed
specic dollar limits for an individual and a family but does agree
that it is necessary to have a limitation on an enrollee’s yearly
out-of-pocket copayment expenditures. However, the Depart-
ment has determined that any new maximum out-of-pocket co-
payment expenditure limit for HMO enrollees must be addressed
through a separate rulemaking process. The Department will
publish a notice of proposal with a 30-day comment period be-
fore proceeding further on this matter. Therefore, §11.506(2)(A)
as adopted restores the provision, which was proposed for dele-
tion, relating to a basic service HMO not being allowed to impose
copayment charges on any enrollee in any calendar year, when
the copayments made by the enrollee in that calendar year total
200 percent of the total annual premium cost which is required
to be paid by or on behalf of that enrollee. The adoption also re-
stores the provision that was proposed for deletion that species
that this limitation applies only if the enrollee demonstrates that
copayments in that amount have been paid in that year.
Additionally, because the proposal removed the prohibitions in
§11.506(2)(A) relating to a basic service HMO not imposing co-
payment charges under the specied circumstances and not im-
posing copayment charges on any enrollee in any calendar year
under the specied circumstances, the Department’s proposal
did not include the term basic service HMO in the second sen-
tence of §11.506(2)(A). As proposed, this second sentence pro-
vided that each HMO may establish one or more reasonable
copayment options. However, because the adoption restores
the prohibition in §11.506(2)(A) relating to a basic service HMO
not imposing copayment charges on any enrollee in any calen-
dar year under the specied circumstances, it is necessary for
purposes of clarication and consistency to change the second
sentence of §11.506(2)(A) as proposed to provide in the adop-
tion that each basic service HMO may establish one or more
reasonable copayment options. This change does not alter the
meaning or the intent of the proposed language in the second
sentence of §11.506(2)(A).
The second change to the proposed language in §11.506(2)(A)
results from the Department’s determination that the proposed
language in the third sentence of §11.506(2)(A), which provides
that a reasonable copayment option may not exceed 50 per-
cent of the total covered amount applicable to the medical or
health care services, could cause confusion. For consistency
with the fact that an HMO provides enrollees with access to cov-
ered services on a prepaid basis, as distinguished from a pre-
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ferred provider benet plan which provides access for insureds to
contracted physicians and health care providers and reimburses
the insured a particular amount of a particular billed charge, the
proposed language is changed in the adoption to provide that a
reasonable copayment option may not exceed 50 percent of the
total cost of services provided. This change is for purposes of
clarication only and does not alter the meaning or intent of the
proposed language.
In its entirety, as adopted, §11.506(2)(A) provides that an HMO
may require copayments to supplement payment for health care
services; that each basic service HMO may establish one or
more reasonable copayment options; that a reasonable copay-
ment option may not exceed 50 percent of the total cost of ser-
vices provided; that a basic service HMO may not impose co-
payment charges on any enrollee in any calendar year, when
the copayments made by the enrollee in that calendar year total
200 percent of the total annual premium cost which is required
to be paid by or on behalf of that enrollee, and that this limitation
applies only if the enrollee demonstrates that copayments in that
amount have been paid in that year.
The adopted amendment to §11.2(b)(2) modies the denition of
adverse determination by replacing the term furnished with the
term provided, by replacing the term adopted with the term pro-
posed, by substituting the term enrollee for the term patient, and
by adding the phrase by a health maintenance organization. The
adopted amendment to §11.2(b)(23) deletes the terms infusion
services centers and urgent care centers from the denition of
institutional providers. Adopted §11.2(b)(26) adds a denition for
the term matrix ling. The adopted amendment also re-numbers
the remaining denitions accordingly.
The adopted amendments to §11.301(4)(A) and §11.503 revise
the term evidence of coverage to evidence of coverage lings.
The adopted amendment to §11.501 designates the current text
as subsection (a) and adds new subsections (b) and (c). Addi-
tionally, the adopted amendment to newly designated §11.501(a)
adds matrix lings to the list of forms that are considered part of
an evidence of coverage. New §11.501(b) requires that each of
the listed forms in subsection (a) of the section be identied with
a unique form number and be individually approved by the Com-
missioner before being issued, delivered, or used in Texas. Ad-
ditionally, new §11.501(b) provides that each of the forms listed
in subsection (a) of the section, except for matrix lings, are
considered individual evidence of coverage lings and are sub-
ject to the ling fees prescribed in 28 Texas Administrative Code
§7.1301(g)(4) (relating to Regulatory fees). New §11.501(b) also
makes clear that a fee of $100, as prescribed in §7.1301(g)(4),
will be assessed for each form listed in subsection (a) of the sec-
tion, except for a matrix ling, that is led with the Department,
and that a fee of $50 will be assessed for each form that is resub-
mitted to the Department after withdrawal or disapproval. New
§11.501(c) prescribes the fees for matrix lings as $50 per indi-
vidual evidence of coverage provision, with a maximum fee of
$500, whether the ling be an initial ling or a resubmission.
While variable language must still be enclosed in brackets and
must include the range of variable information or amounts, the
adopted amendment to §11.505(f) eliminates the remaining re-
strictions on variable language allowed in evidence of coverage
lings. Adopted new §11.505(h)(1) and (2) specify what items
must be included in a matrix ling.
The adopted amendment to §11.506(2)(A) removes the prohi-
bition that a basic service HMO may not impose copayment
charges that exceed 50 percent of the total cost of providing any
single service to its enrollees, nor in the aggregate more than
20 percent of the total cost to the HMO of providing all basic
health care services. Instead, the amendment to §11.506(2)(A)
provides that each basic service HMO may establish one
or more reasonable copayment options and species that a
reasonable copayment option may not exceed 50 percent of
the total cost of services provided. Section 11.506(2)(A) as
adopted also provides that a basic service HMO may not impose
copayment charges on any enrollee in any calendar year, when
the copayments made by the enrollee in that calendar year
total two hundred percent of the total annual premium cost
which is required to be paid by or on behalf of that enrollee.
Lastly, §11.506(2)(A) as adopted provides that this limitation
applies only if the enrollee demonstrates that copayments in that
amount have been paid in that year. The adopted amendment
to §11.801(a) eliminates the requirement that an HMO licensed
before September 1, 1999, must comply with the minimum net
worth requirements specied in the Insurance Code §843.4031.
The adopted amendment to §11.810(b)(20) deletes the refer-
ence to the Insurance Code §843.4031.
The adopted amendment to §11.1206(b) replaces a reference
to the term "Act" with a more specic reference to the Insurance
Code §843.105 and replaces the phrase dened with the phrase
provided for.
The adopted amendment to §11.1403 corrects a typographical
error in the toll-free complaint number in the Spanish language
notice and corrects the misspelling of the term complaint.
The adopted amendment to §11.1605(c) claries that small em-
ployer plans, as dened by the Insurance Code §1501.002, are
exempt from the requirement that HMOs that provide coverage
for prescription drugs under an individual or group health benet
plan must comply with the Insurance Code Chapter 1369 Sub-
chapter A and Department rules.
The adopted amendment to §11.1607(h)(2) claries that the term
specialty care includes specialty hospitals and single healthcare
service plan physicians and providers, such as vision and den-
tal care. Adopted new §11.1607(i) waives the access of care
requirements for an HMO that has a contract with the Health
and Human Services Commission and provides covered ser-
vices to participants in the CHIP Perinatal Program. The adopted
amendment to §11.1607 also re-designates remaining subsec-
tions.
The adopted amendments to §11.1901(a) and (b)(1) specify that
an enrollee, unless the HMO has no enrollees, must be actively
involved in an HMO’s quality improvement program, but elimi-
nate the requirement that an enrollee must be appointed to the
HMO’s quality improvement committee.
The adopted amendments to §11.1902(4) and (7) eliminate the
current credentialing requirements for contracted physicians and
providers, and in lieu of those requirements, require that the cre-
dentialing process comply with the standards promulgated by
the NCQA, to the extent that those standards do not conict with
other laws of this state.
The adopted amendments to §11.2201(b) and §11.2402(b) cor-
rect cross references to other rule provisions within Chapter 11.
The adopted amendments to §11.2207(a) and (b)(1) mirror the
adopted amendments to §11.1901(a) and (b)(1) specifying that
an enrollee, unless the HMO has no enrollees, must be actively
involved in an HMO’s quality improvement program but does not
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have to be appointed to the HMO’s quality improvement commit-
tee.
The adopted amendments to §11.2207(d)(4) and (7) mirror the
adopted amendments to §11.1902(4) and (7) and eliminate the
current credentialing requirements relating to contracted physi-
cians and providers, and in lieu of those requirements, require
that the credentialing process comply with the standards pro-
mulgated by the NCQA, to the extent that those standards do
not conict with other laws of this state
The denitions in §11.2602 as adopted are renumbered as
necessary in accordance with the adopted amendments that
delete and add terms to the denitions. The adopted amend-
ments to §§11.1, 11.2(a) and (b)(1), 11.203(d), 11.204, 11.301,
11.302, 11.504, 11.506, 11.508 - 11.511, 11.602, 11.706,
11.804, 11.810(b)(5), 11.901, 11.902, 11.904, 11.1201, 11.1301,
1302(a)(3) and (d)(4), 11.1401, 11.1600, 11.1605(c), (d), and
(e), 11.1607, 11.1702, 11.1703, 11.1801, 11.2103, 11.2303,
11.2315, 11.2405, 11.2406, 11.2501 - 11.2503, 11.2601(a)
and (b), 11.2602(1) and (2), (4)(A), and (B), 11.2603(a), (e),
and (g), 11.2604, 11.2608(b), and 11.2609 replace the terms
"Texas Health Maintenance Organization Act" and "Act" with
references to applicable chapters of the Insurance Code and
other applicable insurance laws and regulations of this state
that apply to HMOs.
SUMMARY OF COMMENTS AND AGENCY RESPONSE.
§11.506(2)(A)
Comment: A commenter expressed concern that, while the cur-
rent regulations limit an enrollee’s copayments to 200 percent of
the enrollee’s annual premium, the proposed amendment would
allow for copayments up to 50 percent of the cost of the health
care provided with no maximum limit on out-of-pocket costs for
the enrollee. Additionally, the commenter states that staff’s ex-
planation for the proposed amendment indicates that the pro-
posed language is modeled after Preferred Provider Organiza-
tion (PPO) legislation contained in HB 1030 passed by the 79th
Texas Legislature. The commenter suggests that, while an ar-
gument can be made that HMOs should be allowed to compete
on a level playing eld with PPOs, it would be more equitable to
require HMOs to pay benets at a rate that is comparable to PPO
in-network rates. The commenter suggests setting an HMO en-
rollee’s maximum copayment amount at 20 percent and estab-
lishing a reasonable maximum out-of-pocket limit, such as $500
to $1,000 for an individual and $1,500 to $2,500 for a family.
Agency Response: The Department agrees in part and dis-
agrees in part. The Department has retained the limitation of
50 percent copayment charges as it has been determined to
be a reasonable limitation. The Department does not agree
with the commenter’s proposed specic dollar limits for an
individual and a family but does agree that it is necessary to
have a limitation on an enrollee’s yearly out-of-pocket copay-
ment expenditures. However, the Department has determined
that any new maximum out-of-pocket copayment expenditure
limit for HMO enrollees must be addressed through a separate
rulemaking process. The Department will publish a notice of
proposal with a 30-day comment period before proceeding
further on setting any new maximum out-of-pocket copayment
expenditure limit for HMO enrollees. Therefore, the adoption
restores the provision, which was proposed for deletion, relating
to a basic service HMO not being allowed to impose copayment
charges on any enrollee in any calendar year, when the co-
payment made by the enrollee in that calendar year totals 200
percent of the total annual premium cost which is required to be
paid by or on behalf of that enrollee. The adoption also restores
the provision that was proposed for deletion that species that
this limitation applies only if the enrollee demonstrates that
copayments in that amount have been paid in that year. As a
result of the restoration of this prohibition, which has been made
to the proposal in response to the commenter, the Department
has determined that it is necessary to make another change to
§11.506(2)(A) as proposed for purposes of clarication and con-
sistency. In the second sentence of §11.506(2)(A) as adopted,
the terminology "Each HMO" has been changed to "Each basic
service HMO". Therefore, as a result of these changes, as
well as a minor editorial change identied by the Department,
§11.506(2)(A) as adopted provides that an HMO may require
copayments to supplement payment for health care services;
that each basic service HMO may establish one or more reason-
able copayment options; that a reasonable copayment option
may not exceed 50 percent of the total cost of services provided;
that a basic service HMO may not impose copayment charges
on any enrollee in any calendar year, when the copayments
made by the enrollee in that calendar year totals 200 percent of
the total annual premium cost which is required to be paid by or
on behalf of that enrollee, and that this limitation applies only if
the enrollee demonstrates that copayments in that amount have
been paid in that year.
Lastly, it is the Department’s understanding that the commenter
interpreted the term modeled, as used in the notice of the pro-
posed rule, to indicate that the Department intended to base
its amendments to this section on the intent and applicability
of certain preferred provider organization legislation. This was
not the Department’s intent. Rather, the Department’s intent
was more narrow, i.e., consistency in the wording of the amend-
ment to §11.506(2)(A) with the wording in the Insurance Code
§1301.0046, to the extent possible. The Department considered
this consistency desirable because the wording in §1301.0046
accurately reects the proposed amendment. The Department
regrets any confusion resulting from the use of the term modeled
in the notice of the proposed rule.
NAMES OF THOSE COMMENTING FOR AND AGAINST THE
SECTIONS.
For with changes: Ofce of Public Insurance Counsel.
Against: None.
SUBCHAPTER A. GENERAL PROVISIONS
28 TAC §11.1, §11.2
The amendments are adopted pursuant to the Insurance
Code §§843.002(1), 843.002(24), 843.008, 843.102, 843.151,
843.154, 1271.101, 1271.104, 1369.003, 1452.006, 36.001,
and the Health and Safety Code §62.051(c) and (d). The
Insurance Code §843.002(1) denes the term adverse deter-
mination. The Insurance Code §843.002(24) denes the term
provider. The Insurance Code §843.008 provides that the
money collected under the Insurance Code Chapter 843 must
be sufcient to administer the Insurance Code Chapter 843
and Chapter 20A, re-adopted as a result of the enactment of
the non-substantive Insurance Code revisions, Acts 2001, 77th
Legislature, Regular Session, Chapter 1419 §1, effective April
1, 2003, and Acts 2003, 78th Legislature, Regular Session,
Chapter 1274 §3, effective April 1, 2005, as Insurance Code
Chapters 1271 (Benets Provided by Health Maintenance Orga-
nizations; Evidence of Coverage; Charges), 1272 (Delegation
of Certain Functions by Health Maintenance Organizations),
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1367 (Coverage of Children), and 1452 (Physician and Provider
Credentials) and other applicable insurance laws of this state
that apply to HMO regulation. The Insurance Code §843.102
authorizes the Commissioner to establish by rule minimum
standards and requirements for the quality assurance programs
of health maintenance organizations, including standards for
ensuring availability, accessibility, quality, and continuity of care.
The Insurance Code §843.154 requires the Commissioner to
prescribe a ling fee for an evidence of coverage that requires
approval in an amount not to exceed $200. The Insurance
Code §1271.101 provides that an evidence of coverage or an
amendment of an evidence of coverage may not be issued or
delivered to a person in this state until the form of the evidence
of coverage or amendment has been led with and approved
by the Commissioner. The Insurance Code §1271.104 provides
that the Commissioner may require the submission of any
relevant information the Commissioner considers necessary in
determining whether to approve or disapprove the form of the
evidence of coverage. The Insurance Code §1369.003 excepts
small employer health benet plans from providing coverage
of prescription drugs pursuant to the provisions of the Insur-
ance Code Chapter 1369 Subchapter A. The Insurance Code
§1452.006 provides that a rule adopted by the Commissioner
under the Insurance Code §843.102, which regulates HMO
quality assurance, relating to implementation and maintenance
by a health maintenance organization of a process for selecting
and retaining afliated physicians and providers must comply
with standards adopted by the National Committee for Quality
Assurance (NCQA), to the extent those standards do not conict
with other laws of this state. The Insurance Code §843.151
provides that the Commissioner may adopt rules necessary
to implement the Insurance Code Chapter 843 and Chapter
20A, including rules to ensure that enrollees have adequate
access to health care services and rules to establish minimum
physician-to-patient rations, mileage requirements for primary
and specialty care, maximum travel time, and maximum wait-
ing time for obtaining an appointment. As stated previously,
Insurance Code Chapter 20A was re-adopted as part of the
enactment of the non-substantive Insurance Code revisions by
the 77th Legislature, Regular Session, effective April 1, 2003,
and by the 78th Legislature, Regular Session, effective April 1,
2005, as Insurance Code Chapters 1271, 1272, 1367, 1452,
and other applicable insurance laws of this state that apply
to HMO regulation. The Health and Safety Code §62.051(c)
provides that the Health and Human Services Commission shall
oversee the implementation of the child health plan program
and coordinate the activities of each agency necessary to the
implementation of the program, including the Texas Department
of Health, Texas Department of Human Services, and Texas De-
partment of Insurance. The Health and Safety Code §62.051(d)
provides that the Health and Human Services Commission
may, with the consent of another agency, including the Texas
Department of Insurance, delegate to that agency the authority
to adopt, with the approval of the commission, any rules that
may be necessary to implement the child health plan program.
The Insurance Code §36.001 authorizes the Commissioner of
Insurance to adopt rules to implement the powers and duties
of the Department under the Insurance Code and other laws of
this state.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: November 15, 2006
Proposal publication date: August 18, 2006
For further information, please call: (512) 463-6327
SUBCHAPTER C. APPLICATION FOR
CERTIFICATE OF AUTHORITY
28 TAC §11.203, §11.204
The amendments are adopted pursuant to the Insurance
Code §§843.002(1), 843.002(24), 843.008, 843.102, 843.151,
843.154, 1271.101, 1271.104, 1369.003, 1452.006, 36.001,
and the Health and Safety Code §62.051(c) and (d). The
Insurance Code §843.002(1) denes the term adverse deter-
mination. The Insurance Code §843.002(24) denes the term
provider. The Insurance Code §843.008 provides that the
money collected under the Insurance Code Chapter 843 must
be sufcient to administer the Insurance Code Chapter 843
and Chapter 20A, re-adopted as a result of the enactment of
the non-substantive Insurance Code revisions, Acts 2001, 77th
Legislature, Regular Session, Chapter 1419 §1, effective April
1, 2003, and Acts 2003, 78th Legislature, Regular Session,
Chapter 1274 §3, effective April 1, 2005, as Insurance Code
Chapters 1271 (Benets Provided by Health Maintenance Orga-
nizations; Evidence of Coverage; Charges), 1272 (Delegation
of Certain Functions by Health Maintenance Organizations),
1367 (Coverage of Children), and 1452 (Physician and Provider
Credentials) and other applicable insurance laws of this state
that apply to HMO regulation. The Insurance Code §843.102
authorizes the Commissioner to establish by rule minimum
standards and requirements for the quality assurance programs
of health maintenance organizations, including standards for
ensuring availability, accessibility, quality, and continuity of care.
The Insurance Code §843.154 requires the Commissioner to
prescribe a ling fee for an evidence of coverage that requires
approval in an amount not to exceed $200. The Insurance
Code §1271.101 provides that an evidence of coverage or an
amendment of an evidence of coverage may not be issued or
delivered to a person in this state until the form of the evidence
of coverage or amendment has been led with and approved
by the Commissioner. The Insurance Code §1271.104 provides
that the Commissioner may require the submission of any
relevant information the Commissioner considers necessary in
determining whether to approve or disapprove the form of the
evidence of coverage. The Insurance Code §1369.003 excepts
small employer health benet plans from providing coverage
of prescription drugs pursuant to the provisions of the Insur-
ance Code Chapter 1369 Subchapter A. The Insurance Code
§1452.006 provides that a rule adopted by the Commissioner
under the Insurance Code §843.102, which regulates HMO
quality assurance, relating to implementation and maintenance
by a health maintenance organization of a process for selecting
and retaining afliated physicians and providers must comply
with standards adopted by the National Committee for Quality
Assurance (NCQA), to the extent those standards do not conict
with other laws of this state. The Insurance Code §843.151
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provides that the Commissioner may adopt rules necessary
to implement the Insurance Code Chapter 843 and Chapter
20A, including rules to ensure that enrollees have adequate
access to health care services and rules to establish minimum
physician-to-patient rations, mileage requirements for primary
and specialty care, maximum travel time, and maximum wait-
ing time for obtaining an appointment. As stated previously,
Insurance Code Chapter 20A was re-adopted as part of the
enactment of the non-substantive Insurance Code revisions by
the 77th Legislature, Regular Session, effective April 1, 2003,
and by the 78th Legislature, Regular Session, effective April 1,
2005, as Insurance Code Chapters 1271, 1272, 1367, 1452,
and other applicable insurance laws of this state that apply
to HMO regulation. The Health and Safety Code §62.051(c)
provides that the Health and Human Services Commission shall
oversee the implementation of the child health plan program
and coordinate the activities of each agency necessary to the
implementation of the program, including the Texas Department
of Health, Texas Department of Human Services, and Texas De-
partment of Insurance. The Health and Safety Code §62.051(d)
provides that the Health and Human Services Commission
may, with the consent of another agency, including the Texas
Department of Insurance, delegate to that agency the authority
to adopt, with the approval of the commission, any rules that
may be necessary to implement the child health plan program.
The Insurance Code §36.001 authorizes the Commissioner of
Insurance to adopt rules to implement the powers and duties
of the Department under the Insurance Code and other laws of
this state.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: November 15, 2006
Proposal publication date: August 18, 2006
For further information, please call: (512) 463-6327
SUBCHAPTER D. REGULATORY
REQUIREMENTS FOR AN HMO SUBSEQUENT
TO ISSUANCE OF CERTIFICATE OF
AUTHORITY
28 TAC §11.301, §11.302
The amendments are adopted pursuant to the Insurance
Code §§843.002(1), 843.002(24), 843.008, 843.102, 843.151,
843.154, 1271.101, 1271.104, 1369.003, 1452.006, 36.001,
and the Health and Safety Code §62.051(c) and (d). The
Insurance Code §843.002(1) denes the term adverse deter-
mination. The Insurance Code §843.002(24) denes the term
provider. The Insurance Code §843.008 provides that the
money collected under the Insurance Code Chapter 843 must
be sufcient to administer the Insurance Code Chapter 843
and Chapter 20A, re-adopted as a result of the enactment of
the non-substantive Insurance Code revisions, Acts 2001, 77th
Legislature, Regular Session, Chapter 1419 §1, effective April
1, 2003, and Acts 2003, 78th Legislature, Regular Session,
Chapter 1274 §3, effective April 1, 2005, as Insurance Code
Chapters 1271 (Benets Provided by Health Maintenance Orga-
nizations; Evidence of Coverage; Charges), 1272 (Delegation
of Certain Functions by Health Maintenance Organizations),
1367 (Coverage of Children), and 1452 (Physician and Provider
Credentials) and other applicable insurance laws of this state
that apply to HMO regulation. The Insurance Code §843.102
authorizes the Commissioner to establish by rule minimum
standards and requirements for the quality assurance programs
of health maintenance organizations, including standards for
ensuring availability, accessibility, quality, and continuity of care.
The Insurance Code §843.154 requires the Commissioner to
prescribe a ling fee for an evidence of coverage that requires
approval in an amount not to exceed $200. The Insurance
Code §1271.101 provides that an evidence of coverage or an
amendment of an evidence of coverage may not be issued or
delivered to a person in this state until the form of the evidence
of coverage or amendment has been led with and approved
by the Commissioner. The Insurance Code §1271.104 provides
that the Commissioner may require the submission of any
relevant information the Commissioner considers necessary in
determining whether to approve or disapprove the form of the
evidence of coverage. The Insurance Code §1369.003 excepts
small employer health benet plans from providing coverage
of prescription drugs pursuant to the provisions of the Insur-
ance Code Chapter 1369 Subchapter A. The Insurance Code
§1452.006 provides that a rule adopted by the Commissioner
under the Insurance Code §843.102, which regulates HMO
quality assurance, relating to implementation and maintenance
by a health maintenance organization of a process for selecting
and retaining afliated physicians and providers must comply
with standards adopted by the National Committee for Quality
Assurance (NCQA), to the extent those standards do not conict
with other laws of this state. The Insurance Code §843.151
provides that the Commissioner may adopt rules necessary
to implement the Insurance Code Chapter 843 and Chapter
20A, including rules to ensure that enrollees have adequate
access to health care services and rules to establish minimum
physician-to-patient rations, mileage requirements for primary
and specialty care, maximum travel time, and maximum wait-
ing time for obtaining an appointment. As stated previously,
Insurance Code Chapter 20A was re-adopted as part of the
enactment of the non-substantive Insurance Code revisions by
the 77th Legislature, Regular Session, effective April 1, 2003,
and by the 78th Legislature, Regular Session, effective April 1,
2005, as Insurance Code Chapters 1271, 1272, 1367, 1452,
and other applicable insurance laws of this state that apply
to HMO regulation. The Health and Safety Code §62.051(c)
provides that the Health and Human Services Commission shall
oversee the implementation of the child health plan program
and coordinate the activities of each agency necessary to the
implementation of the program, including the Texas Department
of Health, Texas Department of Human Services, and Texas De-
partment of Insurance. The Health and Safety Code §62.051(d)
provides that the Health and Human Services Commission
may, with the consent of another agency, including the Texas
Department of Insurance, delegate to that agency the authority
to adopt, with the approval of the commission, any rules that
may be necessary to implement the child health plan program.
The Insurance Code §36.001 authorizes the Commissioner of
Insurance to adopt rules to implement the powers and duties
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of the Department under the Insurance Code and other laws of
this state.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: November 15, 2006
Proposal publication date: August 18, 2006
For further information, please call: (512) 463-6327
SUBCHAPTER F. EVIDENCE OF COVERAGE
28 TAC §§11.501, 11.503 - 11.506, 11.508 - 11.511
The amendments are adopted pursuant to the Insurance
Code §§843.002(1), 843.002(24), 843.008, 843.102, 843.151,
843.154, 1271.101, 1271.104, 1369.003, 1452.006, 36.001,
and the Health and Safety Code §62.051(c) and (d). The
Insurance Code §843.002(1) denes the term adverse deter-
mination. The Insurance Code §843.002(24) denes the term
provider. The Insurance Code §843.008 provides that the
money collected under the Insurance Code Chapter 843 must
be sufcient to administer the Insurance Code Chapter 843
and Chapter 20A, re-adopted as a result of the enactment of
the non-substantive Insurance Code revisions, Acts 2001, 77th
Legislature, Regular Session, Chapter 1419 §1, effective April
1, 2003, and Acts 2003, 78th Legislature, Regular Session,
Chapter 1274 §3, effective April 1, 2005, as Insurance Code
Chapters 1271 (Benets Provided by Health Maintenance Orga-
nizations; Evidence of Coverage; Charges), 1272 (Delegation
of Certain Functions by Health Maintenance Organizations),
1367 (Coverage of Children), and 1452 (Physician and Provider
Credentials) and other applicable insurance laws of this state
that apply to HMO regulation. The Insurance Code §843.102
authorizes the Commissioner to establish by rule minimum
standards and requirements for the quality assurance programs
of health maintenance organizations, including standards for
ensuring availability, accessibility, quality, and continuity of care.
The Insurance Code §843.154 requires the Commissioner to
prescribe a ling fee for an evidence of coverage that requires
approval in an amount not to exceed $200. The Insurance
Code §1271.101 provides that an evidence of coverage or an
amendment of an evidence of coverage may not be issued or
delivered to a person in this state until the form of the evidence
of coverage or amendment has been led with and approved
by the Commissioner. The Insurance Code §1271.104 provides
that the Commissioner may require the submission of any
relevant information the Commissioner considers necessary in
determining whether to approve or disapprove the form of the
evidence of coverage. The Insurance Code §1369.003 excepts
small employer health benet plans from providing coverage
of prescription drugs pursuant to the provisions of the Insur-
ance Code Chapter 1369 Subchapter A. The Insurance Code
§1452.006 provides that a rule adopted by the Commissioner
under the Insurance Code §843.102, which regulates HMO
quality assurance, relating to implementation and maintenance
by a health maintenance organization of a process for selecting
and retaining afliated physicians and providers must comply
with standards adopted by the National Committee for Quality
Assurance (NCQA), to the extent those standards do not conict
with other laws of this state. The Insurance Code §843.151
provides that the Commissioner may adopt rules necessary
to implement the Insurance Code Chapter 843 and Chapter
20A, including rules to ensure that enrollees have adequate
access to health care services and rules to establish minimum
physician-to-patient rations, mileage requirements for primary
and specialty care, maximum travel time, and maximum wait-
ing time for obtaining an appointment. As stated previously,
Insurance Code Chapter 20A was re-adopted as part of the
enactment of the non-substantive Insurance Code revisions by
the 77th Legislature, Regular Session, effective April 1, 2003,
and by the 78th Legislature, Regular Session, effective April 1,
2005, as Insurance Code Chapters 1271, 1272, 1367, 1452,
and other applicable insurance laws of this state that apply
to HMO regulation. The Health and Safety Code §62.051(c)
provides that the Health and Human Services Commission shall
oversee the implementation of the child health plan program
and coordinate the activities of each agency necessary to the
implementation of the program, including the Texas Department
of Health, Texas Department of Human Services, and Texas De-
partment of Insurance. The Health and Safety Code §62.051(d)
provides that the Health and Human Services Commission
may, with the consent of another agency, including the Texas
Department of Insurance, delegate to that agency the authority
to adopt, with the approval of the commission, any rules that
may be necessary to implement the child health plan program.
The Insurance Code §36.001 authorizes the Commissioner of
Insurance to adopt rules to implement the powers and duties
of the Department under the Insurance Code and other laws of
this state.
§11.506. Mandatory Contractual Provisions: Group, Individual and
Conversion Agreement and Group Certicate.
Each enrollee residing in this state is entitled to an evidence of cov-
erage under a health care plan. By agreement between the issuer of
the evidence of coverage and the enrollee, the evidence of coverage
approved under this subchapter and required by this section may be
delivered electronically. Each group, individual and conversion con-
tract and group certicate must contain the following provisions.
(1) Name, address, and phone number of the HMO--The
toll-free number referred to in the Insurance Code §521.102 , where
applicable, must appear on the face page.
(A) The face page of an agreement is the rst page that
contains any written material.
(B) If the agreements or certicates are in booklet form
the rst page inside the cover is considered the face page.
(C) The HMO must provide the information regarding
the toll-free number referred to in the Insurance Code Chapter 521 Sub-
chapter C, in accordance with §1.601 of this title (relating to Notice of
Toll-Free Telephone Numbers and Information and Complaint Proce-
dures).
(2) Benets--A schedule of all health care services that are
available to enrollees under the basic, limited, or single health care ser-
vice plan, including any copayments or deductibles and a description
of where and how to obtain services. An HMO may use a variable co-
payment or deductible schedule. The copayment schedule must clearly
indicate the benet to which it applies.
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(A) Copayments. An HMO may require copayments to
supplement payment for health care services. Each basic service HMO
may establish one or more reasonable copayment options. A reason-
able copayment option may not exceed 50 percent of the total cost of
services provided. A basic service HMO may not impose copayment
charges on any enrollee in any calendar year, when the copayments
made by the enrollee in that calendar year total two hundred percent
of the total annual premium cost which is required to be paid by or
on behalf of that enrollee. This limitation applies only if the enrollee
demonstrates that copayments in that amount have been paid in that
year. The HMO shall state the copayment in the group, individual or
conversion agreement and group certicate.
(B) Deductibles. A deductible shall be for a specic
dollar amount of the cost of the basic, limited, or single health care
service. An HMO shall charge a deductible only for services performed
out of the HMO’s service area or for services performed by a physician
or provider who is not in the HMO’s delivery network.
(C) Immunizations. An HMO shall not charge a copay-
ment or deductible for immunizations as described in the Insurance
Code Chapter 1367 Subchapter B for a child from birth through the
date the child is six years of age, except that a small employer health
benet plan, as dened by the Insurance Code §1501.002, that covers
such immunizations may charge a copayment or deductible.
(3) Cancellation and non-renewal--A statement specifying
the following grounds for cancellation and non-renewal of coverage
and the minimum notice period that will apply.
(A) An HMO may cancel a subscriber in a group and
subscriber’s enrolled dependents under circumstances described in
clauses (i) - (vii) of this subparagraph, so long as the circumstances do
not include health status related factors:
(i) For nonpayment of amounts due under the con-
tract, coverage may be cancelled after not less than 30 days written
notice, except no written notice will be required for failure to pay pre-
mium.
(ii) In the case of fraud or intentional misrepresen-
tation of a material fact, except as described in paragraph (14) of this
section, coverage may be cancelled after not less than 15 days written
notice.
(iii) In the case of fraud in the use of services or fa-
cilities, coverage may be cancelled after not less than 15 days written
notice.
(iv) For failure to meet eligibility requirements other
than the requirement that the subscriber reside, live, or work in the ser-
vice area, coverage may be cancelled immediately, subject to continu-
ation of coverage and conversion privilege provisions, if applicable.
(v) In the case of misconduct detrimental to safe plan
operations and the delivery of services, coverage may be cancelled im-
mediately.
(vi) For failure of the enrollee and a plan physician
to establish a satisfactory patient-physician relationship if it is shown
that the HMO has, in good faith, provided the enrollee with the op-
portunity to select an alternative plan physician, the enrollee is no-
tied in writing at least 30 days in advance that the HMO considers
the patient-physician relationship to be unsatisfactory and species the
changes that are necessary in order to avoid termination, and the en-
rollee has failed to make such changes, coverage may be cancelled at
the end of the 30 days.
(vii) Where the subscriber neither resides, lives, or
works in the service area of the HMO, or area for which the HMO is au-
thorized to do business, but only if the HMO terminates coverage uni-
formly without regard to any health status-related factor of enrollees,
coverage may be cancelled after 30 days written notice. An HMO shall
not cancel coverage for a child who is the subject of a medical support
order because the child does not reside, live or work in the service area.
(B) An HMO may cancel a group under circumstances
described in clauses (i) - (vi) of this subparagraph:
(i) For nonpayment of premium, all coverage may
be cancelled at the end of the grace period as described in paragraph
(13) of this section.
(ii) In the case of fraud on the part of the group, cov-
erage may be cancelled after 15 days written notice.
(iii) For employer groups, violation of participation
or contribution rules, coverage may be cancelled in accordance with
§26.8(h) and §26.303(j) of this title (relating to Guaranteed Issue; Con-
tribution and Participation Requirements and Coverage Requirements).
(iv) For employer groups, in accordance with §26.16
and §26.309 of this title (relating to Refusal to Renew and Application
to Reenter Small Employer Market and Refusal to Renew and Appli-
cation to Reenter Large Employer Market), coverage may be cancelled
upon discontinuance of:
(I) each of its small or large employer coverages;
or
(II) a particular type of small or large employer
coverage.
(v) Where no enrollee resides, lives, or works in the
service area of the HMO, or area for which the HMO is authorized to
do business, but only if the coverage is terminated uniformly without
regard to any health status-related factor of enrollees, the HMO may
cancel the coverage after 30 days written notice.
(vi) If membership of an employer in an association
ceases, and if coverage is terminated uniformly without regard to the
health status of an enrollee, the HMO may cancel the coverage after 30
days written notice.
(C) In the case of a material change by the HMO to any
provisions required to be disclosed to contract holders or enrollees pur-
suant to this chapter or other law, a group or individual contract holder
may cancel the contract after not less than 30 days written notice to the
HMO.
(D) An HMO may cancel an individual contract under
circumstances described in clauses (i) - (vi) of this subparagraph.
(i) For nonpayment of premiums in accordance with
the terms of the contract, including any timeliness provisions, coverage
may be cancelled without written notice, subject to paragraph (13) of
this section.
(ii) In the case of fraud or intentional material mis-
representation, except as described in paragraph (14) of this section,
the HMO may cancel coverage after not less than 15 days written no-
tice.
(iii) In the case of fraud in the use of services or fa-
cilities, the HMO may cancel coverage after not less than 15 days writ-
ten notice.
(iv) Where the subscriber neither resides, lives, or
works in the service area of the HMO, or area for which the HMO is
authorized to do business, but only if coverage is terminated uniformly
without regard to any health status-related factor of enrollees, cover-
age may be cancelled after 30 days written notice. An HMO shall not
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cancel the coverage for a child who is the subject of a medical support
order because the child does not reside, live or work in the service area.
(v) In case of termination by discontinuance of a par-
ticular type of individual coverage by the HMO in that service area, but
only if coverage is discontinued uniformly without regard to health sta-
tus-related factors of enrollees and dependents of enrollees who may
become eligible for coverage, the HMO may cancel coverage after 90
days written notice, in which case the HMO must offer to each enrollee
on a guaranteed-issue basis any other individual basic health care cov-
erage offered by the HMO in that service area.
(vi) In case of termination by discontinuance of all
individual basic health care coverage by the HMO in that service area,
but only if coverage is discontinued uniformly without regard to health
status-related factors of enrollees and dependents of enrollees who may
become eligible for coverage, the HMO may cancel coverage after 180
days written notice to the commissioner and the enrollees, in which
case the HMO may not re-enter the individual market in that service
area for ve years beginning on the date of discontinuance at the last
coverage not renewed.
(4) Claim payment procedure--A provision that sets forth
the procedure for paying claims, including any time frame for payment
of claims which must be in accordance with the Insurance Code Chap-
ter 542 Subchapter B and §1271.005 and the applicable rules.
(5) Complaint and appeal procedures--A description of the
HMO’s complaint and appeal process available to complainants.
(6) Continuation of coverage--Group agreements must
contain a provision providing for mandatory continuation of coverage
for enrollees who were continuously covered under a group certicate
for three months prior to termination of the group coverage, or new-
born or newly adopted children of enrollees with three months prior
continuous coverage, that is no less favorable than provided by the
Insurance Code Chapter 1271 Subchapter G.
(A) An enrollee shall have the option to continue cov-
erage as provided for by the Insurance Code Chapter 1271 Subchapter
G upon completion of any continuation of coverage provided under
The Consolidated Omnibus Budget Reconciliation Act of 1985 (CO-
BRA) (Public Law Number 99-272, 100 stat. 222) and any amend-
ments thereto.
(B) A dependent, upon completion of any continuation
of coverage provided under the Insurance Code Chapter 1251 Subchap-
ter G, shall have the privilege to continue coverage for the six months
prescribed by the Insurance Code Chapter 1271 Subchapter G.
(C) If an HMO offers conversion coverage, it must be
offered to the enrollee not less than 30 days prior to the expiration of
the COBRA or the Insurance Code Chapter 1251 Subchapter G contin-
uation coverage period.
(D) A basic service HMO shall notify the enrollee not
less than 30 days before the end of the six months from the date continu-
ation under the Insurance Code Chapter 1271 Subchapter G was elected
that the enrollee may be eligible for coverage under the Texas Health
Insurance Risk Pool, as provided under the Insurance Code Chapter
1506, and shall provide the address and toll-free number of the pool.
(7) Denitions--A provision dening any words in the ev-
idence of coverage which have other than the usual meaning. Deni-
tions must be in alphabetical order.
(8) Effective date--A statement of the effective date re-
quirements of various kinds of enrollees.
(9) Eligibility--A statement of the eligibility requirements
for membership, including:
(A) that the subscriber must reside, live or work in the
service area and the legal residence of any enrolled dependents must be
the same as the subscriber, or the subscriber must reside, live or work
in the service area and the residence of any enrolled dependents must
be:
(i) in the service area with the person having tempo-
rary or permanent conservatorship or guardianship of such dependents,
including adoptees or children who have become the subject of a suit
for adoption by the enrollee, where the subscriber has legal responsi-
bility for the health care of such dependents;
(ii) in the service area under other circumstances
where the subscriber is legally responsible for the health care of such
dependents;
(iii) in the service area with the subscriber’s spouse;
or
(iv) anywhere in the United States for a child whose
coverage under a plan is required by a medical support order.
(B) the conditions under which dependent enrollees
may be added to those originally covered;
(C) any limiting age for subscriber and dependents;
(D) a clear statement regarding the coverage of new-
born children:
(i) No evidence of coverage may contain any pro-
vision excluding or limiting coverage for a newborn child of the sub-
scriber or the subscriber’s spouse.
(ii) Congenital defects must be treated the same as
any other illness or injury for which coverage is provided.
(iii) The HMO may require that the subscriber notify
the HMO during the initial 31 days after the birth of the child and pay
any premium required to continue coverage for the newborn child.
(iv) An HMO shall not require that a newborn child
receive health care services only from network physicians or providers
after the birth if the newborn child is born outside the HMO service
area due to an emergency, or born in a non-network facility to a mother
who does not have HMO coverage. The HMO may require that the
newborn be transferred to a network facility at the HMO’s expense and,
if applicable, to a network provider when such transfer is medically
appropriate as determined by the newborn’s treating physician.
(v) A newborn child of the subscriber or subscriber’s
spouse is entitled to coverage during the initial 31 days following birth.
The HMO shall allow an enrollee 31 days after the birth of the child
to notify the HMO, either verbally or in writing, of the addition of the
newborn as a covered dependent.
(E) a clear statement regarding the coverage of the en-
rollee’s grandchildren up to the age of 25 under the conditions under
which such coverage is required by the Insurance Code §1201.062 and
§1271.006.
(10) Emergency services--A description of how to obtain
services in emergency situations including:
(A) what to do in case of an emergency occurring out-
side or inside the service area;
(B) a statement of any restrictions or limitations on out-
of-area services;
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(C) a statement that the HMO will provide for any med-
ical screening examination or other evaluation required by state or fed-
eral law that is necessary to determine whether an emergency medical
condition exists in a hospital emergency facility or comparable facility;
(D) a statement that necessary emergency care services
will be provided, including the treatment and stabilization of an emer-
gency medical condition; and
(E) a statement that where stabilization of an emer-
gency condition originated in a hospital emergency facility or
comparable facility, as dened in subparagraph (F) of this paragraph,
treatment subject to such stabilization shall be provided to enrollees
as approved by the HMO, provided that the HMO is required to
approve or deny coverage of poststabilization care as requested by a
treating physician or provider. An HMO shall approve or deny such
treatment within the time appropriate to the circumstances relating to
the delivery of the services and the condition of the patient, but in no
case shall approval or denial exceed one hour from the time of the
request.
(F) For purposes of this paragraph, "comparable facil-
ity" includes the following:
(i) any stationary or mobile facility, including, but
not limited to, Level V Trauma Facilities and Rural Health Clinics
which have licensed and/or certied personnel and equipment to pro-
vide Advanced Cardiac Life Support (ACLS) consistent with American
Heart Association (AHA) and American Trauma Society (ATS) stan-
dards of care;
(ii) for purposes of emergency care related to mental
illness, a mental health facility that can provide 24-hour residential and
psychiatric services and that is:
(I) a facility operated by the Texas Department
of State Health Services;
(II) a private mental hospital licensed by the
Texas Department of State Health Services;
(III) a community center as dened by the Texas
Health and Safety Code, §534.001;
(IV) a facility operated by a community center or
other entity the Texas Department of State Health Services designates
to provide mental health services;
(V) an identiable part of a general hospital in
which diagnosis, treatment, and care for persons with mental illness is
provided and that is licensed by the Texas Department of State Health
Services; or
(VI) a hospital operated by a federal agency.
(11) Entire contract, amendments--A provision stating that
the form, applications, if any, and any attachments constitute the entire
contract between the parties and that, to be valid, any change in the
form must be approved by an ofcer of the HMO and attached to the
affected form and that no agent has the authority to change the form or
waive any of the provisions.
(12) Exclusions and limitations--A provision setting forth
any exclusions and limitations on basic, limited, or single health care
services.
(13) Grace period--A provision for a grace period of at least
30 days for the payment of any premium falling due after the rst pre-
mium during which the coverage remains in effect. A charge may be
added to the premium by the HMO for late payment received within the
grace period. If payment is not received within the 30 days, coverage
may be cancelled after the 30th day and the terminated members may
be held liable for the cost of services received during the grace period,
if this requirement is disclosed in the agreement.
(14) Incontestability:
(A) All statements made by the subscriber on the en-
rollment application shall be considered representations and not war-
ranties. The statements are considered to be truthful and are made to
the best of the subscriber’s knowledge and belief. A statement may not
be used in a contest to void, cancel or non-renew an enrollee’s cover-
age or reduce benets unless:
(i) it is in a written enrollment application signed by
the subscriber; and
(ii) a signed copy of the enrollment application is
or has been furnished to the subscriber or the subscriber’s personal
representative.
(B) An individual contract may only be contested be-
cause of fraud or intentional misrepresentation of material fact made
on the enrollment application. A group certicate may only be con-
tested because of fraud or intentional misrepresentation of material fact
on the enrollment application. For small employer coverage, the mis-
representation shall be other than a misrepresentation related to health
status.
(C) For a group contract or certicate, the HMO may
increase its premium to the appropriate level if the HMO determines
that the subscriber made a material misrepresentation of health status
on the application. The HMO must provide the contract holder 31 days
prior written notice of any premium rate change.
(15) Out-of-network services--Each contract between an
HMO and a contract holder must provide that if medically necessary
covered services are not available through network physicians or
providers, the HMO must, upon the request of a network physician
or provider, within the time appropriate to the circumstances relating
to the delivery of the services and the condition of the patient, but
in no event to exceed ve business days after receipt of reasonably
requested documentation, allow a referral to a non-network physician
or provider and shall fully reimburse the non-network provider at the
usual and customary or an agreed rate.
(A) For purposes of determining whether medically
necessary covered services are available through network physicians
or providers, the HMO shall offer its entire network, rather than
limited provider networks within the HMO delivery network.
(B) The HMO shall not require the enrollee to change
his or her primary care physician or specialist providers to receive med-
ically necessary covered services that are not available within the lim-
ited provider network.
(C) Each contract must further provide for a review by
a specialist of the same or similar specialty as the type of physician or
provider to whom a referral is requested before the HMO may deny a
referral.
(16) Schedule of charges--A statement that discloses the
HMO’s right to change the rate charged with 60 days written notice
pursuant to the Insurance Code Chapter 1254.
(17) Service area--A description and a map of the service
area, with key and scale, which shall identify the county, or counties,
or portions thereof, to be served indicating primary care physicians,
hospitals, and emergency care sites. A ZIP code map and a provider
list may be used to meet the requirement.
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(18) Termination due to attaining limiting age--A provision
that a child’s attainment of a limiting age does not operate to terminate
the coverage of the child while that child is incapable of self-sustain-
ing employment due to mental retardation or physical disability, and
chiey dependent upon the subscriber for support and maintenance.
The HMO may require the subscriber to furnish proof of such inca-
pacity and dependency within 31 days of the child’s attainment of the
limiting age and subsequently as required, but not more frequently than
annually following the child’s attainment of such limiting age.
(19) Termination due to student dependent’s change in sta-
tus--Each group agreement and certicate that conditions dependent
coverage for a child twenty-ve years of age or older on the child’s
being a full-time student at an educational institution shall contain a
provision in accordance with the Insurance Code Chapter 1503.
(20) Conformity with state law--A provision that if the
agreement or certicate contains any provision not in conformity with
the Insurance Code Chapter 1271 or other applicable laws it shall not
be rendered invalid but shall be construed and applied as if it were
in full compliance with the Insurance Code Chapter 1271 and other
applicable laws.
(21) Conformity with Medicare supplement minimum
standards and long-term care minimum standards--Each group, indi-
vidual and conversion agreement and group certicate must comply
with Chapter 3, Subchapter T of this title (relating to Minimum Stan-
dards for Medicare Supplement Policies), referred to in this paragraph
as Medicare supplement rules, and Chapter 3, Subchapter Y of this
title (relating to Standards for Long-Term Care Insurance Coverage
Under Individual and Group Policies), referred to in this paragraph as
long-term care rules, where applicable. If there is a conict between
the Medicare supplement rules and/or the long-term care rules and
the HMO rules, the Medicare supplement rules or long-term care
rules shall govern to the exclusion of the conicting provisions of the
HMO rules. Where there is no conict, an HMO shall follow both
the Medicare supplement rules and/or the long-term care rules and the
HMO rules where applicable.
(22) Nonprimary care physician specialist as primary care
physician--A provision that allows enrollees with chronic, disabling,
or life threatening illnesses to apply to the HMO’s medical director to
utilize a nonprimary care physician specialist as a primary care physi-
cian as set forth in the Insurance Code §1271.201.
(23) Selected obstetrician or gynecologist--Individual,
conversion and group agreements and certicates, except small em-
ployer plans as dened by the Insurance Code §1501.002, must contain
a provision that permits an enrollee to select, in addition to a primary
care physician, an obstetrician or gynecologist to provide health care
services within the scope of the professional specialty practice of a
properly credentialed obstetrician or gynecologist, and subject to the
provisions of the Insurance Code Chapter 1451 Subchapter F. An
HMO shall not preclude an enrollee from selecting a family physician,
internal medicine physician, or other qualied physician to provide
obstetrical or gynecological care.
(A) An HMO shall permit an enrollee who selects an
obstetrician or gynecologist direct access to the health care services of
the selected obstetrician or gynecologist without a referral by the en-
rollee’s primary care physician or prior authorization or precertication
from the HMO.
(B) The access to health care services of an obstetrician
or gynecologist, includes:
(i) one well-woman examination per year;
(ii) care related to pregnancy;
(iii) care for all active gynecological conditions; and
(iv) diagnosis, treatment, and referral to a special-
ist within the HMO’s network for any disease or condition within the
scope of the selected professional practice of a properly credentialed
obstetrician or gynecologist, including treatment of medical conditions
concerning breasts.
(C) An HMO may require an enrollee who selects an
obstetrician or gynecologist to select the obstetrician or gynecologist
from within the limited provider network to which the enrollee’s pri-
mary care physician belongs.
(D) An HMO may require a selected obstetrician or gy-
necologist to forward information concerning the medical care of the
patient to the primary care physician. However, the HMO shall not
impose any penalty, nancial or otherwise, upon the obstetrician or
gynecologist by the HMO for failure to provide this information if the
obstetrician or gynecologist has made a reasonable and good faith ef-
fort to provide the information to the primary care physician.
(E) An HMO may limit an enrollee in the plan to self-re-
ferral to one participating obstetrician and gynecologist for both gyne-
cological care and obstetrical care. Such limitation shall not affect the
right of the enrollee to select the physician who provides that care.
(F) An HMO shall include in its enrollment form a
space in which an enrollee may select an obstetrician or gynecologist
as set forth in the Insurance Code Chapter 1451 Subchapter F. The
enrollment form must specify that the enrollee is not required to select
an obstetrician or gynecologist, but may instead receive obstetrical or
gynecological services from her primary care physician or primary
care provider. Such enrollee shall have the right at all times to select
or change a selected obstetrician or gynecologist. An HMO may limit
an enrollee’s request to change an obstetrician or gynecologist to no
more than four changes in any 12-month period.
(G) An enrollee that elects to receive obstetrical or gy-
necological services from a primary care physician (i.e., a family physi-
cian, internal medicine physician, or other qualied physician) shall
adhere to the HMO’s standard referral protocol when accessing other
specialty obstetrical or gynecological services.
(24) Diagnosis of Alzheimer’s disease--An HMO that pro-
vides for the treatment of Alzheimer’s disease must provide that a clin-
ical diagnosis of Alzheimer’s disease by a physician licensed in this
state pursuant to the Insurance Code Chapter 1354 shall satisfy any re-
quirement for demonstrable proof of organic disease.
(25) Drug Formulary--A group agreement and certi-
cate, except small employer plans as dened by the Insurance Code
§1501.002, that covers prescription drugs and uses one or more formu-
laries must comply with the Insurance Code Chapter 1369 Subchapter
B and Chapter 21, Subchapter V of this title (relating to Pharmacy
Benets).
(26) Inpatient care by non-primary care physician--If an
HMO or limited provider network provides for an enrollee’s care by
a physician other than the enrollee’s primary care physician while the
enrollee is in an inpatient facility (e.g., hospital or skilled nursing facil-
ity), a provision that upon admission to the inpatient facility a physician
other than the primary care physician may direct and oversee the en-
rollee’s care.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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SUBCHAPTER G. ADVERTISING AND SALES
MATERIAL
28 TAC §11.602
The amendments are adopted pursuant to the Insurance
Code §§843.002(1), 843.002(24), 843.008, 843.102, 843.151,
843.154, 1271.101, 1271.104, 1369.003, 1452.006, 36.001,
and the Health and Safety Code §62.051(c) and (d). The
Insurance Code §843.002(1) denes the term adverse deter-
mination. The Insurance Code §843.002(24) denes the term
provider. The Insurance Code §843.008 provides that the
money collected under the Insurance Code Chapter 843 must
be sufcient to administer the Insurance Code Chapter 843
and Chapter 20A, re-adopted as a result of the enactment of
the non-substantive Insurance Code revisions, Acts 2001, 77th
Legislature, Regular Session, Chapter 1419 §1, effective April
1, 2003, and Acts 2003, 78th Legislature, Regular Session,
Chapter 1274 §3, effective April 1, 2005, as Insurance Code
Chapters 1271 (Benets Provided by Health Maintenance Orga-
nizations; Evidence of Coverage; Charges), 1272 (Delegation
of Certain Functions by Health Maintenance Organizations),
1367 (Coverage of Children), and 1452 (Physician and Provider
Credentials) and other applicable insurance laws of this state
that apply to HMO regulation. The Insurance Code §843.102
authorizes the Commissioner to establish by rule minimum
standards and requirements for the quality assurance programs
of health maintenance organizations, including standards for
ensuring availability, accessibility, quality, and continuity of care.
The Insurance Code §843.154 requires the Commissioner to
prescribe a ling fee for an evidence of coverage that requires
approval in an amount not to exceed $200. The Insurance
Code §1271.101 provides that an evidence of coverage or an
amendment of an evidence of coverage may not be issued or
delivered to a person in this state until the form of the evidence
of coverage or amendment has been led with and approved
by the Commissioner. The Insurance Code §1271.104 provides
that the Commissioner may require the submission of any
relevant information the Commissioner considers necessary in
determining whether to approve or disapprove the form of the
evidence of coverage. The Insurance Code §1369.003 excepts
small employer health benet plans from providing coverage
of prescription drugs pursuant to the provisions of the Insur-
ance Code Chapter 1369 Subchapter A. The Insurance Code
§1452.006 provides that a rule adopted by the Commissioner
under the Insurance Code §843.102, which regulates HMO
quality assurance, relating to implementation and maintenance
by a health maintenance organization of a process for selecting
and retaining afliated physicians and providers must comply
with standards adopted by the National Committee for Quality
Assurance (NCQA), to the extent those standards do not conict
with other laws of this state. The Insurance Code §843.151
provides that the Commissioner may adopt rules necessary
to implement the Insurance Code Chapter 843 and Chapter
20A, including rules to ensure that enrollees have adequate
access to health care services and rules to establish minimum
physician-to-patient rations, mileage requirements for primary
and specialty care, maximum travel time, and maximum wait-
ing time for obtaining an appointment. As stated previously,
Insurance Code Chapter 20A was re-adopted as part of the
enactment of the non-substantive Insurance Code revisions by
the 77th Legislature, Regular Session, effective April 1, 2003,
and by the 78th Legislature, Regular Session, effective April 1,
2005, as Insurance Code Chapters 1271, 1272, 1367, 1452,
and other applicable insurance laws of this state that apply
to HMO regulation. The Health and Safety Code §62.051(c)
provides that the Health and Human Services Commission shall
oversee the implementation of the child health plan program
and coordinate the activities of each agency necessary to the
implementation of the program, including the Texas Department
of Health, Texas Department of Human Services, and Texas De-
partment of Insurance. The Health and Safety Code §62.051(d)
provides that the Health and Human Services Commission
may, with the consent of another agency, including the Texas
Department of Insurance, delegate to that agency the authority
to adopt, with the approval of the commission, any rules that
may be necessary to implement the child health plan program.
The Insurance Code §36.001 authorizes the Commissioner of
Insurance to adopt rules to implement the powers and duties
of the Department under the Insurance Code and other laws of
this state.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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SUBCHAPTER H. SCHEDULE OF CHARGES
28 TAC §11.706
The amendments are adopted pursuant to the Insurance
Code §§843.002(1), 843.002(24), 843.008, 843.102, 843.151,
843.154, 1271.101, 1271.104, 1369.003, 1452.006, 36.001,
and the Health and Safety Code §62.051(c) and (d). The
Insurance Code §843.002(1) denes the term adverse deter-
mination. The Insurance Code §843.002(24) denes the term
provider. The Insurance Code §843.008 provides that the
money collected under the Insurance Code Chapter 843 must
be sufcient to administer the Insurance Code Chapter 843
and Chapter 20A, re-adopted as a result of the enactment of
the non-substantive Insurance Code revisions, Acts 2001, 77th
Legislature, Regular Session, Chapter 1419 §1, effective April
1, 2003, and Acts 2003, 78th Legislature, Regular Session,
Chapter 1274 §3, effective April 1, 2005, as Insurance Code
Chapters 1271 (Benets Provided by Health Maintenance Orga-
31 TexReg 9310 November 10, 2006 Texas Register
nizations; Evidence of Coverage; Charges), 1272 (Delegation
of Certain Functions by Health Maintenance Organizations),
1367 (Coverage of Children), and 1452 (Physician and Provider
Credentials) and other applicable insurance laws of this state
that apply to HMO regulation. The Insurance Code §843.102
authorizes the Commissioner to establish by rule minimum
standards and requirements for the quality assurance programs
of health maintenance organizations, including standards for
ensuring availability, accessibility, quality, and continuity of care.
The Insurance Code §843.154 requires the Commissioner to
prescribe a ling fee for an evidence of coverage that requires
approval in an amount not to exceed $200. The Insurance
Code §1271.101 provides that an evidence of coverage or an
amendment of an evidence of coverage may not be issued or
delivered to a person in this state until the form of the evidence
of coverage or amendment has been led with and approved
by the Commissioner. The Insurance Code §1271.104 provides
that the Commissioner may require the submission of any
relevant information the Commissioner considers necessary in
determining whether to approve or disapprove the form of the
evidence of coverage. The Insurance Code §1369.003 excepts
small employer health benet plans from providing coverage
of prescription drugs pursuant to the provisions of the Insur-
ance Code Chapter 1369 Subchapter A. The Insurance Code
§1452.006 provides that a rule adopted by the Commissioner
under the Insurance Code §843.102, which regulates HMO
quality assurance, relating to implementation and maintenance
by a health maintenance organization of a process for selecting
and retaining afliated physicians and providers must comply
with standards adopted by the National Committee for Quality
Assurance (NCQA), to the extent those standards do not conict
with other laws of this state. The Insurance Code §843.151
provides that the Commissioner may adopt rules necessary
to implement the Insurance Code Chapter 843 and Chapter
20A, including rules to ensure that enrollees have adequate
access to health care services and rules to establish minimum
physician-to-patient rations, mileage requirements for primary
and specialty care, maximum travel time, and maximum wait-
ing time for obtaining an appointment. As stated previously,
Insurance Code Chapter 20A was re-adopted as part of the
enactment of the non-substantive Insurance Code revisions by
the 77th Legislature, Regular Session, effective April 1, 2003,
and by the 78th Legislature, Regular Session, effective April 1,
2005, as Insurance Code Chapters 1271, 1272, 1367, 1452,
and other applicable insurance laws of this state that apply
to HMO regulation. The Health and Safety Code §62.051(c)
provides that the Health and Human Services Commission shall
oversee the implementation of the child health plan program
and coordinate the activities of each agency necessary to the
implementation of the program, including the Texas Department
of Health, Texas Department of Human Services, and Texas De-
partment of Insurance. The Health and Safety Code §62.051(d)
provides that the Health and Human Services Commission
may, with the consent of another agency, including the Texas
Department of Insurance, delegate to that agency the authority
to adopt, with the approval of the commission, any rules that
may be necessary to implement the child health plan program.
The Insurance Code §36.001 authorizes the Commissioner of
Insurance to adopt rules to implement the powers and duties
of the Department under the Insurance Code and other laws of
this state.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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SUBCHAPTER I. FINANCIAL REQUIRE-
MENTS
28 TAC §§11.801, 11.804, 11.810
The amendments are adopted pursuant to the Insurance
Code §§843.002(1), 843.002(24), 843.008, 843.102, 843.151,
843.154, 1271.101, 1271.104, 1369.003, 1452.006, 36.001,
and the Health and Safety Code §62.051(c) and (d). The
Insurance Code §843.002(1) denes the term adverse deter-
mination. The Insurance Code §843.002(24) denes the term
provider. The Insurance Code §843.008 provides that the
money collected under the Insurance Code Chapter 843 must
be sufcient to administer the Insurance Code Chapter 843
and Chapter 20A, re-adopted as a result of the enactment of
the non-substantive Insurance Code revisions, Acts 2001, 77th
Legislature, Regular Session, Chapter 1419 §1, effective April
1, 2003, and Acts 2003, 78th Legislature, Regular Session,
Chapter 1274 §3, effective April 1, 2005, as Insurance Code
Chapters 1271 (Benets Provided by Health Maintenance Orga-
nizations; Evidence of Coverage; Charges), 1272 (Delegation
of Certain Functions by Health Maintenance Organizations),
1367 (Coverage of Children), and 1452 (Physician and Provider
Credentials) and other applicable insurance laws of this state
that apply to HMO regulation. The Insurance Code §843.102
authorizes the Commissioner to establish by rule minimum
standards and requirements for the quality assurance programs
of health maintenance organizations, including standards for
ensuring availability, accessibility, quality, and continuity of care.
The Insurance Code §843.154 requires the Commissioner to
prescribe a ling fee for an evidence of coverage that requires
approval in an amount not to exceed $200. The Insurance
Code §1271.101 provides that an evidence of coverage or an
amendment of an evidence of coverage may not be issued or
delivered to a person in this state until the form of the evidence
of coverage or amendment has been led with and approved
by the Commissioner. The Insurance Code §1271.104 provides
that the Commissioner may require the submission of any
relevant information the Commissioner considers necessary in
determining whether to approve or disapprove the form of the
evidence of coverage. The Insurance Code §1369.003 excepts
small employer health benet plans from providing coverage
of prescription drugs pursuant to the provisions of the Insur-
ance Code Chapter 1369 Subchapter A. The Insurance Code
§1452.006 provides that a rule adopted by the Commissioner
under the Insurance Code §843.102, which regulates HMO
quality assurance, relating to implementation and maintenance
by a health maintenance organization of a process for selecting
and retaining afliated physicians and providers must comply
with standards adopted by the National Committee for Quality
Assurance (NCQA), to the extent those standards do not conict
with other laws of this state. The Insurance Code §843.151
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provides that the Commissioner may adopt rules necessary
to implement the Insurance Code Chapter 843 and Chapter
20A, including rules to ensure that enrollees have adequate
access to health care services and rules to establish minimum
physician-to-patient rations, mileage requirements for primary
and specialty care, maximum travel time, and maximum wait-
ing time for obtaining an appointment. As stated previously,
Insurance Code Chapter 20A was re-adopted as part of the
enactment of the non-substantive Insurance Code revisions by
the 77th Legislature, Regular Session, effective April 1, 2003,
and by the 78th Legislature, Regular Session, effective April 1,
2005, as Insurance Code Chapters 1271, 1272, 1367, 1452,
and other applicable insurance laws of this state that apply
to HMO regulation. The Health and Safety Code §62.051(c)
provides that the Health and Human Services Commission shall
oversee the implementation of the child health plan program
and coordinate the activities of each agency necessary to the
implementation of the program, including the Texas Department
of Health, Texas Department of Human Services, and Texas De-
partment of Insurance. The Health and Safety Code §62.051(d)
provides that the Health and Human Services Commission
may, with the consent of another agency, including the Texas
Department of Insurance, delegate to that agency the authority
to adopt, with the approval of the commission, any rules that
may be necessary to implement the child health plan program.
The Insurance Code §36.001 authorizes the Commissioner of
Insurance to adopt rules to implement the powers and duties
of the Department under the Insurance Code and other laws of
this state.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




General Counsel and Chief Clerk
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SUBCHAPTER J. PHYSICIAN AND
PROVIDER CONTRACTS AND ARRANGE-
MENTS
28 TAC §§11.901, 11.902, 11.904
The amendments are adopted pursuant to the Insurance
Code §§843.002(1), 843.002(24), 843.008, 843.102, 843.151,
843.154, 1271.101, 1271.104, 1369.003, 1452.006, 36.001,
and the Health and Safety Code §62.051(c) and (d). The
Insurance Code §843.002(1) denes the term adverse deter-
mination. The Insurance Code §843.002(24) denes the term
provider. The Insurance Code §843.008 provides that the
money collected under the Insurance Code Chapter 843 must
be sufcient to administer the Insurance Code Chapter 843
and Chapter 20A, re-adopted as a result of the enactment of
the non-substantive Insurance Code revisions, Acts 2001, 77th
Legislature, Regular Session, Chapter 1419 §1, effective April
1, 2003, and Acts 2003, 78th Legislature, Regular Session,
Chapter 1274 §3, effective April 1, 2005, as Insurance Code
Chapters 1271 (Benets Provided by Health Maintenance Orga-
nizations; Evidence of Coverage; Charges), 1272 (Delegation
of Certain Functions by Health Maintenance Organizations),
1367 (Coverage of Children), and 1452 (Physician and Provider
Credentials) and other applicable insurance laws of this state
that apply to HMO regulation. The Insurance Code §843.102
authorizes the Commissioner to establish by rule minimum
standards and requirements for the quality assurance programs
of health maintenance organizations, including standards for
ensuring availability, accessibility, quality, and continuity of care.
The Insurance Code §843.154 requires the Commissioner to
prescribe a ling fee for an evidence of coverage that requires
approval in an amount not to exceed $200. The Insurance
Code §1271.101 provides that an evidence of coverage or an
amendment of an evidence of coverage may not be issued or
delivered to a person in this state until the form of the evidence
of coverage or amendment has been led with and approved
by the Commissioner. The Insurance Code §1271.104 provides
that the Commissioner may require the submission of any
relevant information the Commissioner considers necessary in
determining whether to approve or disapprove the form of the
evidence of coverage. The Insurance Code §1369.003 excepts
small employer health benet plans from providing coverage
of prescription drugs pursuant to the provisions of the Insur-
ance Code Chapter 1369 Subchapter A. The Insurance Code
§1452.006 provides that a rule adopted by the Commissioner
under the Insurance Code §843.102, which regulates HMO
quality assurance, relating to implementation and maintenance
by a health maintenance organization of a process for selecting
and retaining afliated physicians and providers must comply
with standards adopted by the National Committee for Quality
Assurance (NCQA), to the extent those standards do not conict
with other laws of this state. The Insurance Code §843.151
provides that the Commissioner may adopt rules necessary
to implement the Insurance Code Chapter 843 and Chapter
20A, including rules to ensure that enrollees have adequate
access to health care services and rules to establish minimum
physician-to-patient rations, mileage requirements for primary
and specialty care, maximum travel time, and maximum wait-
ing time for obtaining an appointment. As stated previously,
Insurance Code Chapter 20A was re-adopted as part of the
enactment of the non-substantive Insurance Code revisions by
the 77th Legislature, Regular Session, effective April 1, 2003,
and by the 78th Legislature, Regular Session, effective April 1,
2005, as Insurance Code Chapters 1271, 1272, 1367, 1452,
and other applicable insurance laws of this state that apply
to HMO regulation. The Health and Safety Code §62.051(c)
provides that the Health and Human Services Commission shall
oversee the implementation of the child health plan program
and coordinate the activities of each agency necessary to the
implementation of the program, including the Texas Department
of Health, Texas Department of Human Services, and Texas De-
partment of Insurance. The Health and Safety Code §62.051(d)
provides that the Health and Human Services Commission
may, with the consent of another agency, including the Texas
Department of Insurance, delegate to that agency the authority
to adopt, with the approval of the commission, any rules that
may be necessary to implement the child health plan program.
The Insurance Code §36.001 authorizes the Commissioner of
Insurance to adopt rules to implement the powers and duties
of the Department under the Insurance Code and other laws of
this state.
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This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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SUBCHAPTER M. ACQUISITION OF,
CONTROL OF, OR MERGER OF, A DOMESTIC
HMO
28 TAC §11.1201, §11.1206
The amendments are adopted pursuant to the Insurance
Code §§843.002(1), 843.002(24), 843.008, 843.102, 843.151,
843.154, 1271.101, 1271.104, 1369.003, 1452.006, 36.001,
and the Health and Safety Code §62.051(c) and (d). The
Insurance Code §843.002(1) denes the term adverse deter-
mination. The Insurance Code §843.002(24) denes the term
provider. The Insurance Code §843.008 provides that the
money collected under the Insurance Code Chapter 843 must
be sufcient to administer the Insurance Code Chapter 843
and Chapter 20A, re-adopted as a result of the enactment of
the non-substantive Insurance Code revisions, Acts 2001, 77th
Legislature, Regular Session, Chapter 1419 §1, effective April
1, 2003, and Acts 2003, 78th Legislature, Regular Session,
Chapter 1274 §3, effective April 1, 2005, as Insurance Code
Chapters 1271 (Benets Provided by Health Maintenance Orga-
nizations; Evidence of Coverage; Charges), 1272 (Delegation
of Certain Functions by Health Maintenance Organizations),
1367 (Coverage of Children), and 1452 (Physician and Provider
Credentials) and other applicable insurance laws of this state
that apply to HMO regulation. The Insurance Code §843.102
authorizes the Commissioner to establish by rule minimum
standards and requirements for the quality assurance programs
of health maintenance organizations, including standards for
ensuring availability, accessibility, quality, and continuity of care.
The Insurance Code §843.154 requires the Commissioner to
prescribe a ling fee for an evidence of coverage that requires
approval in an amount not to exceed $200. The Insurance
Code §1271.101 provides that an evidence of coverage or an
amendment of an evidence of coverage may not be issued or
delivered to a person in this state until the form of the evidence
of coverage or amendment has been led with and approved
by the Commissioner. The Insurance Code §1271.104 provides
that the Commissioner may require the submission of any
relevant information the Commissioner considers necessary in
determining whether to approve or disapprove the form of the
evidence of coverage. The Insurance Code §1369.003 excepts
small employer health benet plans from providing coverage
of prescription drugs pursuant to the provisions of the Insur-
ance Code Chapter 1369 Subchapter A. The Insurance Code
§1452.006 provides that a rule adopted by the Commissioner
under the Insurance Code §843.102, which regulates HMO
quality assurance, relating to implementation and maintenance
by a health maintenance organization of a process for selecting
and retaining afliated physicians and providers must comply
with standards adopted by the National Committee for Quality
Assurance (NCQA), to the extent those standards do not conict
with other laws of this state. The Insurance Code §843.151
provides that the Commissioner may adopt rules necessary
to implement the Insurance Code Chapter 843 and Chapter
20A, including rules to ensure that enrollees have adequate
access to health care services and rules to establish minimum
physician-to-patient rations, mileage requirements for primary
and specialty care, maximum travel time, and maximum wait-
ing time for obtaining an appointment. As stated previously,
Insurance Code Chapter 20A was re-adopted as part of the
enactment of the non-substantive Insurance Code revisions by
the 77th Legislature, Regular Session, effective April 1, 2003,
and by the 78th Legislature, Regular Session, effective April 1,
2005, as Insurance Code Chapters 1271, 1272, 1367, 1452,
and other applicable insurance laws of this state that apply
to HMO regulation. The Health and Safety Code §62.051(c)
provides that the Health and Human Services Commission shall
oversee the implementation of the child health plan program
and coordinate the activities of each agency necessary to the
implementation of the program, including the Texas Department
of Health, Texas Department of Human Services, and Texas De-
partment of Insurance. The Health and Safety Code §62.051(d)
provides that the Health and Human Services Commission
may, with the consent of another agency, including the Texas
Department of Insurance, delegate to that agency the authority
to adopt, with the approval of the commission, any rules that
may be necessary to implement the child health plan program.
The Insurance Code §36.001 authorizes the Commissioner of
Insurance to adopt rules to implement the powers and duties
of the Department under the Insurance Code and other laws of
this state.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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SUBCHAPTER N. HMO SOLVENCY
SURVEILLANCE COMMITTEE PLAN OF
OPERATION
28 TAC §11.1301, §11.1302
The amendments are adopted pursuant to the Insurance
Code §§843.002(1), 843.002(24), 843.008, 843.102, 843.151,
843.154, 1271.101, 1271.104, 1369.003, 1452.006, 36.001,
and the Health and Safety Code §62.051(c) and (d). The
Insurance Code §843.002(1) denes the term adverse deter-
mination. The Insurance Code §843.002(24) denes the term
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provider. The Insurance Code §843.008 provides that the
money collected under the Insurance Code Chapter 843 must
be sufcient to administer the Insurance Code Chapter 843
and Chapter 20A, re-adopted as a result of the enactment of
the non-substantive Insurance Code revisions, Acts 2001, 77th
Legislature, Regular Session, Chapter 1419 §1, effective April
1, 2003, and Acts 2003, 78th Legislature, Regular Session,
Chapter 1274 §3, effective April 1, 2005, as Insurance Code
Chapters 1271 (Benets Provided by Health Maintenance Orga-
nizations; Evidence of Coverage; Charges), 1272 (Delegation
of Certain Functions by Health Maintenance Organizations),
1367 (Coverage of Children), and 1452 (Physician and Provider
Credentials) and other applicable insurance laws of this state
that apply to HMO regulation. The Insurance Code §843.102
authorizes the Commissioner to establish by rule minimum
standards and requirements for the quality assurance programs
of health maintenance organizations, including standards for
ensuring availability, accessibility, quality, and continuity of care.
The Insurance Code §843.154 requires the Commissioner to
prescribe a ling fee for an evidence of coverage that requires
approval in an amount not to exceed $200. The Insurance
Code §1271.101 provides that an evidence of coverage or an
amendment of an evidence of coverage may not be issued or
delivered to a person in this state until the form of the evidence
of coverage or amendment has been led with and approved
by the Commissioner. The Insurance Code §1271.104 provides
that the Commissioner may require the submission of any
relevant information the Commissioner considers necessary in
determining whether to approve or disapprove the form of the
evidence of coverage. The Insurance Code §1369.003 excepts
small employer health benet plans from providing coverage
of prescription drugs pursuant to the provisions of the Insur-
ance Code Chapter 1369 Subchapter A. The Insurance Code
§1452.006 provides that a rule adopted by the Commissioner
under the Insurance Code §843.102, which regulates HMO
quality assurance, relating to implementation and maintenance
by a health maintenance organization of a process for selecting
and retaining afliated physicians and providers must comply
with standards adopted by the National Committee for Quality
Assurance (NCQA), to the extent those standards do not conict
with other laws of this state. The Insurance Code §843.151
provides that the Commissioner may adopt rules necessary
to implement the Insurance Code Chapter 843 and Chapter
20A, including rules to ensure that enrollees have adequate
access to health care services and rules to establish minimum
physician-to-patient rations, mileage requirements for primary
and specialty care, maximum travel time, and maximum wait-
ing time for obtaining an appointment. As stated previously,
Insurance Code Chapter 20A was re-adopted as part of the
enactment of the non-substantive Insurance Code revisions by
the 77th Legislature, Regular Session, effective April 1, 2003,
and by the 78th Legislature, Regular Session, effective April 1,
2005, as Insurance Code Chapters 1271, 1272, 1367, 1452,
and other applicable insurance laws of this state that apply
to HMO regulation. The Health and Safety Code §62.051(c)
provides that the Health and Human Services Commission shall
oversee the implementation of the child health plan program
and coordinate the activities of each agency necessary to the
implementation of the program, including the Texas Department
of Health, Texas Department of Human Services, and Texas De-
partment of Insurance. The Health and Safety Code §62.051(d)
provides that the Health and Human Services Commission
may, with the consent of another agency, including the Texas
Department of Insurance, delegate to that agency the authority
to adopt, with the approval of the commission, any rules that
may be necessary to implement the child health plan program.
The Insurance Code §36.001 authorizes the Commissioner of
Insurance to adopt rules to implement the powers and duties
of the Department under the Insurance Code and other laws of
this state.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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SUBCHAPTER O. ADMINISTRATIVE
PROCEDURES
28 TAC §11.1401, §11.1403
The amendments are adopted pursuant to the Insurance
Code §§843.002(1), 843.002(24), 843.008, 843.102, 843.151,
843.154, 1271.101, 1271.104, 1369.003, 1452.006, 36.001,
and the Health and Safety Code §62.051(c) and (d). The
Insurance Code §843.002(1) denes the term adverse deter-
mination. The Insurance Code §843.002(24) denes the term
provider. The Insurance Code §843.008 provides that the
money collected under the Insurance Code Chapter 843 must
be sufcient to administer the Insurance Code Chapters 843
and Chapter 20A, re-adopted as a result of the enactment of
the non-substantive Insurance Code revisions, Acts 2001, 77th
Legislature, Regular Session, Chapter 1419 §1, effective April
1, 2003, and Acts 2003, 78th Legislature, Regular Session,
Chapter 1274 §3, effective April 1, 2005, as Insurance Code
Chapters 1271 (Benets Provided by Health Maintenance Orga-
nizations; Evidence of Coverage; Charges), 1272 (Delegation
of Certain Functions by Health Maintenance Organizations),
1367 (Coverage of Children), and 1452 (Physician and Provider
Credentials) and other applicable insurance laws of this state
that apply to HMO regulation. The Insurance Code §843.102
authorizes the Commissioner to establish by rule minimum
standards and requirements for the quality assurance programs
of health maintenance organizations, including standards for
ensuring availability, accessibility, quality, and continuity of care.
The Insurance Code §843.154 requires the Commissioner to
prescribe a ling fee for an evidence of coverage that requires
approval in an amount not to exceed $200. The Insurance
Code §1271.101 provides that an evidence of coverage or an
amendment of an evidence of coverage may not be issued or
delivered to a person in this state until the form of the evidence
of coverage or amendment has been led with and approved
by the Commissioner. The Insurance Code §1271.104 provides
that the Commissioner may require the submission of any
relevant information the Commissioner considers necessary in
determining whether to approve or disapprove the form of the
evidence of coverage. The Insurance Code §1369.003 excepts
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small employer health benet plans from providing coverage
of prescription drugs pursuant to the provisions of the Insur-
ance Code Chapter 1369 Subchapter A. The Insurance Code
§1452.006 provides that a rule adopted by the Commissioner
under the Insurance Code §843.102, which regulates HMO
quality assurance, relating to implementation and maintenance
by a health maintenance organization of a process for selecting
and retaining afliated physicians and providers must comply
with standards adopted by the National Committee for Quality
Assurance (NCQA), to the extent those standards do not conict
with other laws of this state. The Insurance Code §843.151
provides that the Commissioner may adopt rules necessary
to implement the Insurance Code Chapter 843 and Chapter
20A, including rules to ensure that enrollees have adequate
access to health care services and rules to establish minimum
physician-to-patient rations, mileage requirements for primary
and specialty care, maximum travel time, and maximum wait-
ing time for obtaining an appointment. As stated previously,
Insurance Code Chapter 20A was re-adopted as part of the
enactment of the non-substantive Insurance Code revisions by
the 77th Legislature, Regular Session, effective April 1, 2003,
and by the 78th Legislature, Regular Session, effective April 1,
2005, as Insurance Code Chapters 1271, 1272, 1367, 1452,
and other applicable insurance laws of this state that apply
to HMO regulation. The Health and Safety Code §62.051(c)
provides that the Health and Human Services Commission shall
oversee the implementation of the child health plan program
and coordinate the activities of each agency necessary to the
implementation of the program, including the Texas Department
of Health, Texas Department of Human Services, and Texas De-
partment of Insurance. The Health and Safety Code §62.051(d)
provides that the Health and Human Services Commission
may, with the consent of another agency, including the Texas
Department of Insurance, delegate to that agency the authority
to adopt, with the approval of the commission, any rules that
may be necessary to implement the child health plan program.
The Insurance Code §36.001 authorizes the Commissioner of
Insurance to adopt rules to implement the powers and duties
of the Department under the Insurance Code and other laws of
this state.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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SUBCHAPTER Q. OTHER REQUIREMENTS
28 TAC §§11.1600, 11.1605, 11.1607
The amendments are adopted pursuant to the Insurance
Code §§843.002(1), 843.002(24), 843.008, 843.102, 843.151,
843.154, 1271.101, 1271.104, 1369.003, 1452.006, 36.001,
and the Health and Safety Code §62.051(c) and (d). The
Insurance Code §843.002(1) denes the term adverse deter-
mination. The Insurance Code §843.002(24) denes the term
provider. The Insurance Code §843.008 provides that the
money collected under the Insurance Code Chapter 843 must
be sufcient to administer the Insurance Code Chapter 843
and Chapter 20A, re-adopted as a result of the enactment of
the non-substantive Insurance Code revisions, Acts 2001, 77th
Legislature, Regular Session, Chapter 1419 §1, effective April
1, 2003, and Acts 2003, 78th Legislature, Regular Session,
Chapter 1274 §3, effective April 1, 2005, as Insurance Code
Chapters 1271 (Benets Provided by Health Maintenance Orga-
nizations; Evidence of Coverage; Charges), 1272 (Delegation
of Certain Functions by Health Maintenance Organizations),
1367 (Coverage of Children), and 1452 (Physician and Provider
Credentials) and other applicable insurance laws of this state
that apply to HMO regulation. The Insurance Code §843.102
authorizes the Commissioner to establish by rule minimum
standards and requirements for the quality assurance programs
of health maintenance organizations, including standards for
ensuring availability, accessibility, quality, and continuity of care.
The Insurance Code §843.154 requires the Commissioner to
prescribe a ling fee for an evidence of coverage that requires
approval in an amount not to exceed $200. The Insurance
Code §1271.101 provides that an evidence of coverage or an
amendment of an evidence of coverage may not be issued or
delivered to a person in this state until the form of the evidence
of coverage or amendment has been led with and approved
by the Commissioner. The Insurance Code §1271.104 provides
that the Commissioner may require the submission of any
relevant information the Commissioner considers necessary in
determining whether to approve or disapprove the form of the
evidence of coverage. The Insurance Code §1369.003 excepts
small employer health benet plans from providing coverage
of prescription drugs pursuant to the provisions of the Insur-
ance Code Chapter 1369 Subchapter A. The Insurance Code
§1452.006 provides that a rule adopted by the Commissioner
under the Insurance Code §843.102, which regulates HMO
quality assurance, relating to implementation and maintenance
by a health maintenance organization of a process for selecting
and retaining afliated physicians and providers must comply
with standards adopted by the National Committee for Quality
Assurance (NCQA), to the extent those standards do not conict
with other laws of this state. The Insurance Code §843.151
provides that the Commissioner may adopt rules necessary
to implement the Insurance Code Chapter 843 and Chapter
20A, including rules to ensure that enrollees have adequate
access to health care services and rules to establish minimum
physician-to-patient rations, mileage requirements for primary
and specialty care, maximum travel time, and maximum wait-
ing time for obtaining an appointment. As stated previously,
Insurance Code Chapter 20A was re-adopted as part of the
enactment of the non-substantive Insurance Code revisions by
the 77th Legislature, Regular Session, effective April 1, 2003,
and by the 78th Legislature, Regular Session, effective April 1,
2005, as Insurance Code Chapters 1271, 1272, 1367, 1452,
and other applicable insurance laws of this state that apply
to HMO regulation. The Health and Safety Code §62.051(c)
provides that the Health and Human Services Commission shall
oversee the implementation of the child health plan program
and coordinate the activities of each agency necessary to the
implementation of the program, including the Texas Department
of Health, Texas Department of Human Services, and Texas De-
partment of Insurance. The Health and Safety Code §62.051(d)
provides that the Health and Human Services Commission
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may, with the consent of another agency, including the Texas
Department of Insurance, delegate to that agency the authority
to adopt, with the approval of the commission, any rules that
may be necessary to implement the child health plan program.
The Insurance Code §36.001 authorizes the Commissioner of
Insurance to adopt rules to implement the powers and duties
of the Department under the Insurance Code and other laws of
this state.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: November 15, 2006
Proposal publication date: August 18, 2006
For further information, please call: (512) 463-6327
SUBCHAPTER R. APPROVED NONPROFIT
HEALTH CORPORATIONS
28 TAC §11.1702, §11.1703
The amendments are adopted pursuant to the Insurance
Code §§843.002(1), 843.002(24), 843.008, 843.102, 843.151,
843.154, 1271.101, 1271.104, 1369.003, 1452.006, 36.001,
and the Health and Safety Code §62.051(c) and (d). The
Insurance Code §843.002(1) denes the term adverse deter-
mination. The Insurance Code §843.002(24) denes the term
provider. The Insurance Code §843.008 provides that the
money collected under the Insurance Code Chapter 843 must
be sufcient to administer the Insurance Code Chapter 843
and Chapter 20A, re-adopted as a result of the enactment of
the non-substantive Insurance Code revisions, Acts 2001, 77th
Legislature, Regular Session, Chapter 1419 §1, effective April
1, 2003, and Acts 2003, 78th Legislature, Regular Session,
Chapter 1274 §3, effective April 1, 2005, as Insurance Code
Chapters 1271 (Benets Provided by Health Maintenance Orga-
nizations; Evidence of Coverage; Charges), 1272 (Delegation
of Certain Functions by Health Maintenance Organizations),
1367 (Coverage of Children), and 1452 (Physician and Provider
Credentials) and other applicable insurance laws of this state
that apply to HMO regulation. The Insurance Code §843.102
authorizes the Commissioner to establish by rule minimum
standards and requirements for the quality assurance programs
of health maintenance organizations, including standards for
ensuring availability, accessibility, quality, and continuity of care.
The Insurance Code §843.154 requires the Commissioner to
prescribe a ling fee for an evidence of coverage that requires
approval in an amount not to exceed $200. The Insurance
Code §1271.101 provides that an evidence of coverage or an
amendment of an evidence of coverage may not be issued or
delivered to a person in this state until the form of the evidence
of coverage or amendment has been led with and approved
by the Commissioner. The Insurance Code §1271.104 provides
that the Commissioner may require the submission of any
relevant information the Commissioner considers necessary in
determining whether to approve or disapprove the form of the
evidence of coverage. The Insurance Code §1369.003 excepts
small employer health benet plans from providing coverage
of prescription drugs pursuant to the provisions of the Insur-
ance Code Chapter 1369 Subchapter A. The Insurance Code
§1452.006 provides that a rule adopted by the Commissioner
under the Insurance Code §843.102, which regulates HMO
quality assurance, relating to implementation and maintenance
by a health maintenance organization of a process for selecting
and retaining afliated physicians and providers must comply
with standards adopted by the National Committee for Quality
Assurance (NCQA), to the extent those standards do not conict
with other laws of this state. The Insurance Code §843.151
provides that the Commissioner may adopt rules necessary
to implement the Insurance Code Chapter 843 and Chapter
20A, including rules to ensure that enrollees have adequate
access to health care services and rules to establish minimum
physician-to-patient rations, mileage requirements for primary
and specialty care, maximum travel time, and maximum wait-
ing time for obtaining an appointment. As stated previously,
Insurance Code Chapter 20A was re-adopted as part of the
enactment of the non-substantive Insurance Code revisions by
the 77th Legislature, Regular Session, effective April 1, 2003,
and by the 78th Legislature, Regular Session, effective April 1,
2005, as Insurance Code Chapters 1271, 1272, 1367, 1452,
and other applicable insurance laws of this state that apply
to HMO regulation. The Health and Safety Code §62.051(c)
provides that the Health and Human Services Commission shall
oversee the implementation of the child health plan program
and coordinate the activities of each agency necessary to the
implementation of the program, including the Texas Department
of Health, Texas Department of Human Services, and Texas De-
partment of Insurance. The Health and Safety Code §62.051(d)
provides that the Health and Human Services Commission
may, with the consent of another agency, including the Texas
Department of Insurance, delegate to that agency the authority
to adopt, with the approval of the commission, any rules that
may be necessary to implement the child health plan program.
The Insurance Code §36.001 authorizes the Commissioner of
Insurance to adopt rules to implement the powers and duties
of the Department under the Insurance Code and other laws of
this state.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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SUBCHAPTER S. SOLVENCY STANDARDS
FOR MANAGED CARE ORGANIZATIONS
PARTICIPATING IN MEDICAID
31 TexReg 9316 November 10, 2006 Texas Register
28 TAC §11.1801
The amendments are adopted pursuant to the Insurance
Code §§843.002(1), 843.002(24), 843.008, 843.102, 843.151,
843.154, 1271.101, 1271.104, 1369.003, 1452.006, 36.001,
and the Health and Safety Code §62.051(c) and (d). The
Insurance Code §843.002(1) denes the term adverse deter-
mination. The Insurance Code §843.002(24) denes the term
provider. The Insurance Code §843.008 provides that the
money collected under the Insurance Code Chapter 843 must
be sufcient to administer the Insurance Code Chapter 843
and Chapter 20A, re-adopted as a result of the enactment of
the non-substantive Insurance Code revisions, Acts 2001, 77th
Legislature, Regular Session, Chapter 1419 §1, effective April
1, 2003, and Acts 2003, 78th Legislature, Regular Session,
Chapter 1274 §3, effective April 1, 2005, as Insurance Code
Chapters 1271 (Benets Provided by Health Maintenance Orga-
nizations; Evidence of Coverage; Charges), 1272 (Delegation
of Certain Functions by Health Maintenance Organizations),
1367 (Coverage of Children), and 1452 (Physician and Provider
Credentials) and other applicable insurance laws of this state
that apply to HMO regulation. The Insurance Code §843.102
authorizes the Commissioner to establish by rule minimum
standards and requirements for the quality assurance programs
of health maintenance organizations, including standards for
ensuring availability, accessibility, quality, and continuity of care.
The Insurance Code §843.154 requires the Commissioner to
prescribe a ling fee for an evidence of coverage that requires
approval in an amount not to exceed $200. The Insurance
Code §1271.101 provides that an evidence of coverage or an
amendment of an evidence of coverage may not be issued or
delivered to a person in this state until the form of the evidence
of coverage or amendment has been led with and approved
by the Commissioner. The Insurance Code §1271.104 provides
that the Commissioner may require the submission of any
relevant information the Commissioner considers necessary in
determining whether to approve or disapprove the form of the
evidence of coverage. The Insurance Code §1369.003 excepts
small employer health benet plans from providing coverage
of prescription drugs pursuant to the provisions of the Insur-
ance Code Chapter 1369 Subchapter A. The Insurance Code
§1452.006 provides that a rule adopted by the Commissioner
under the Insurance Code §843.102, which regulates HMO
quality assurance, relating to implementation and maintenance
by a health maintenance organization of a process for selecting
and retaining afliated physicians and providers must comply
with standards adopted by the National Committee for Quality
Assurance (NCQA), to the extent those standards do not conict
with other laws of this state. The Insurance Code §843.151
provides that the Commissioner may adopt rules necessary
to implement the Insurance Code Chapter 843 and Chapter
20A, including rules to ensure that enrollees have adequate
access to health care services and rules to establish minimum
physician-to-patient rations, mileage requirements for primary
and specialty care, maximum travel time, and maximum wait-
ing time for obtaining an appointment. As stated previously,
Insurance Code Chapter 20A was re-adopted as part of the
enactment of the non-substantive Insurance Code revisions by
the 77th Legislature, Regular Session, effective April 1, 2003,
and by the 78th Legislature, Regular Session, effective April 1,
2005, as Insurance Code Chapters 1271, 1272, 1367, 1452,
and other applicable insurance laws of this state that apply
to HMO regulation. The Health and Safety Code §62.051(c)
provides that the Health and Human Services Commission shall
oversee the implementation of the child health plan program
and coordinate the activities of each agency necessary to the
implementation of the program, including the Texas Department
of Health, Texas Department of Human Services, and Texas De-
partment of Insurance. The Health and Safety Code §62.051(d)
provides that the Health and Human Services Commission
may, with the consent of another agency, including the Texas
Department of Insurance, delegate to that agency the authority
to adopt, with the approval of the commission, any rules that
may be necessary to implement the child health plan program.
The Insurance Code §36.001 authorizes the Commissioner of
Insurance to adopt rules to implement the powers and duties
of the Department under the Insurance Code and other laws of
this state.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: November 15, 2006
Proposal publication date: August 18, 2006
For further information, please call: (512) 463-6327
SUBCHAPTER T. QUALITY OF CARE
28 TAC §11.1901, §11.1902
The amendments are adopted pursuant to the Insurance
Code §§843.002(1), 843.002(24), 843.008, 843.102, 843.151,
843.154, 1271.101, 1271.104, 1369.003, 1452.006, 36.001,
and the Health and Safety Code §62.051(c) and (d). The
Insurance Code §843.002(1) denes the term adverse deter-
mination. The Insurance Code §843.002(24) denes the term
provider. The Insurance Code §843.008 provides that the
money collected under the Insurance Code Chapter 843 must
be sufcient to administer the Insurance Code Chapter 843
and Chapter 20A, re-adopted as a result of the enactment of
the non-substantive Insurance Code revisions, Acts 2001, 77th
Legislature, Regular Session, Chapter 1419 §1, effective April
1, 2003, and Acts 2003, 78th Legislature, Regular Session,
Chapter 1274 §3, effective April 1, 2005, as Insurance Code
Chapters 1271 (Benets Provided by Health Maintenance Orga-
nizations; Evidence of Coverage; Charges), 1272 (Delegation
of Certain Functions by Health Maintenance Organizations),
1367 (Coverage of Children), and 1452 (Physician and Provider
Credentials) and other applicable insurance laws of this state
that apply to HMO regulation. The Insurance Code §843.102
authorizes the Commissioner to establish by rule minimum
standards and requirements for the quality assurance programs
of health maintenance organizations, including standards for
ensuring availability, accessibility, quality, and continuity of care.
The Insurance Code §843.154 requires the Commissioner to
prescribe a ling fee for an evidence of coverage that requires
approval in an amount not to exceed $200. The Insurance
Code §1271.101 provides that an evidence of coverage or an
amendment of an evidence of coverage may not be issued or
delivered to a person in this state until the form of the evidence
of coverage or amendment has been led with and approved
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by the Commissioner. The Insurance Code §1271.104 provides
that the Commissioner may require the submission of any
relevant information the Commissioner considers necessary in
determining whether to approve or disapprove the form of the
evidence of coverage. The Insurance Code §1369.003 excepts
small employer health benet plans from providing coverage
of prescription drugs pursuant to the provisions of the Insur-
ance Code Chapter 1369 Subchapter A. The Insurance Code
§1452.006 provides that a rule adopted by the Commissioner
under the Insurance Code §843.102, which regulates HMO
quality assurance, relating to implementation and maintenance
by a health maintenance organization of a process for selecting
and retaining afliated physicians and providers must comply
with standards adopted by the National Committee for Quality
Assurance (NCQA), to the extent those standards do not conict
with other laws of this state. The Insurance Code §843.151
provides that the Commissioner may adopt rules necessary
to implement the Insurance Code Chapter 843 and Chapter
20A, including rules to ensure that enrollees have adequate
access to health care services and rules to establish minimum
physician-to-patient rations, mileage requirements for primary
and specialty care, maximum travel time, and maximum wait-
ing time for obtaining an appointment. As stated previously,
Insurance Code Chapter 20A was re-adopted as part of the
enactment of the non-substantive Insurance Code revisions by
the 77th Legislature, Regular Session, effective April 1, 2003,
and by the 78th Legislature, Regular Session, effective April 1,
2005, as Insurance Code Chapters 1271, 1272, 1367, 1452,
and other applicable insurance laws of this state that apply
to HMO regulation. The Health and Safety Code §62.051(c)
provides that the Health and Human Services Commission shall
oversee the implementation of the child health plan program
and coordinate the activities of each agency necessary to the
implementation of the program, including the Texas Department
of Health, Texas Department of Human Services, and Texas De-
partment of Insurance. The Health and Safety Code §62.051(d)
provides that the Health and Human Services Commission
may, with the consent of another agency, including the Texas
Department of Insurance, delegate to that agency the authority
to adopt, with the approval of the commission, any rules that
may be necessary to implement the child health plan program.
The Insurance Code §36.001 authorizes the Commissioner of
Insurance to adopt rules to implement the powers and duties
of the Department under the Insurance Code and other laws of
this state.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: November 15, 2006
Proposal publication date: August 18, 2006
For further information, please call: (512) 463-6327
SUBCHAPTER V. STANDARDS FOR
COMMUNITY MENTAL HEALTH CENTERS
28 TAC §11.2103
The amendments are adopted pursuant to the Insurance
Code §§843.002(1), 843.002(24), 843.008, 843.102, 843.151,
843.154, 1271.101, 1271.104, 1369.003, 1452.006, 36.001,
and the Health and Safety Code §62.051(c) and (d). The
Insurance Code §843.002(1) denes the term adverse deter-
mination. The Insurance Code §843.002(24) denes the term
provider. The Insurance Code §843.008 provides that the
money collected under the Insurance Code Chapter 843 must
be sufcient to administer the Insurance Code Chapter 843
and Chapter 20A, re-adopted as a result of the enactment of
the non-substantive Insurance Code revisions, Acts 2001, 77th
Legislature, Regular Session, Chapter 1419 §1, effective April
1, 2003, and Acts 2003, 78th Legislature, Regular Session,
Chapter 1274 §3, effective April 1, 2005, as Insurance Code
Chapters 1271 (Benets Provided by Health Maintenance Orga-
nizations; Evidence of Coverage; Charges), 1272 (Delegation
of Certain Functions by Health Maintenance Organizations),
1367 (Coverage of Children), and 1452 (Physician and Provider
Credentials) and other applicable insurance laws of this state
that apply to HMO regulation. The Insurance Code §843.102
authorizes the Commissioner to establish by rule minimum
standards and requirements for the quality assurance programs
of health maintenance organizations, including standards for
ensuring availability, accessibility, quality, and continuity of care.
The Insurance Code §843.154 requires the Commissioner to
prescribe a ling fee for an evidence of coverage that requires
approval in an amount not to exceed $200. The Insurance
Code §1271.101 provides that an evidence of coverage or an
amendment of an evidence of coverage may not be issued or
delivered to a person in this state until the form of the evidence
of coverage or amendment has been led with and approved
by the Commissioner. The Insurance Code §1271.104 provides
that the Commissioner may require the submission of any
relevant information the Commissioner considers necessary in
determining whether to approve or disapprove the form of the
evidence of coverage. The Insurance Code §1369.003 excepts
small employer health benet plans from providing coverage
of prescription drugs pursuant to the provisions of the Insur-
ance Code Chapter 1369 Subchapter A. The Insurance Code
§1452.006 provides that a rule adopted by the Commissioner
under the Insurance Code §843.102, which regulates HMO
quality assurance, relating to implementation and maintenance
by a health maintenance organization of a process for selecting
and retaining afliated physicians and providers must comply
with standards adopted by the National Committee for Quality
Assurance (NCQA), to the extent those standards do not conict
with other laws of this state. The Insurance Code §843.151
provides that the Commissioner may adopt rules necessary
to implement the Insurance Code Chapter 843 and Chapter
20A, including rules to ensure that enrollees have adequate
access to health care services and rules to establish minimum
physician-to-patient rations, mileage requirements for primary
and specialty care, maximum travel time, and maximum wait-
ing time for obtaining an appointment. As stated previously,
Insurance Code Chapter 20A was re-adopted as part of the
enactment of the non-substantive Insurance Code revisions by
the 77th Legislature, Regular Session, effective April 1, 2003,
and by the 78th Legislature, Regular Session, effective April 1,
2005, as Insurance Code Chapters 1271, 1272, 1367, 1452,
and other applicable insurance laws of this state that apply
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to HMO regulation. The Health and Safety Code §62.051(c)
provides that the Health and Human Services Commission shall
oversee the implementation of the child health plan program
and coordinate the activities of each agency necessary to the
implementation of the program, including the Texas Department
of Health, Texas Department of Human Services, and Texas De-
partment of Insurance. The Health and Safety Code §62.051(d)
provides that the Health and Human Services Commission
may, with the consent of another agency, including the Texas
Department of Insurance, delegate to that agency the authority
to adopt, with the approval of the commission, any rules that
may be necessary to implement the child health plan program.
The Insurance Code §36.001 authorizes the Commissioner of
Insurance to adopt rules to implement the powers and duties
of the Department under the Insurance Code and other laws of
this state.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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SUBCHAPTER W. SINGLE SERVICE HMOS
28 TAC §11.2201, §11.2207
The amendments are adopted pursuant to the Insurance
Code §§843.002(1), 843.002(24), 843.008, 843.102, 843.151,
843.154, 1271.101, 1271.104, 1369.003, 1452.006, 36.001,
and the Health and Safety Code §62.051(c) and (d). The
Insurance Code §843.002(1) denes the term adverse deter-
mination. The Insurance Code §843.002(24) denes the term
provider. The Insurance Code §843.008 provides that the
money collected under the Insurance Code Chapter 843 must
be sufcient to administer the Insurance Code Chapter 843
and Chapter 20A, re-adopted as a result of the enactment of
the non-substantive Insurance Code revisions, Acts 2001, 77th
Legislature, Regular Session, Chapter 1419 §1, effective April
1, 2003, and Acts 2003, 78th Legislature, Regular Session,
Chapter 1274 §3, effective April 1, 2005, as Insurance Code
Chapters 1271 (Benets Provided by Health Maintenance Orga-
nizations; Evidence of Coverage; Charges), 1272 (Delegation
of Certain Functions by Health Maintenance Organizations),
1367 (Coverage of Children), and 1452 (Physician and Provider
Credentials) and other applicable insurance laws of this state
that apply to HMO regulation. The Insurance Code §843.102
authorizes the Commissioner to establish by rule minimum
standards and requirements for the quality assurance programs
of health maintenance organizations, including standards for
ensuring availability, accessibility, quality, and continuity of care.
The Insurance Code §843.154 requires the Commissioner to
prescribe a ling fee for an evidence of coverage that requires
approval in an amount not to exceed $200. The Insurance
Code §1271.101 provides that an evidence of coverage or an
amendment of an evidence of coverage may not be issued or
delivered to a person in this state until the form of the evidence
of coverage or amendment has been led with and approved
by the Commissioner. The Insurance Code §1271.104 provides
that the Commissioner may require the submission of any
relevant information the Commissioner considers necessary in
determining whether to approve or disapprove the form of the
evidence of coverage. The Insurance Code §1369.003 excepts
small employer health benet plans from providing coverage
of prescription drugs pursuant to the provisions of the Insur-
ance Code Chapter 1369 Subchapter A. The Insurance Code
§1452.006 provides that a rule adopted by the Commissioner
under the Insurance Code §843.102, which regulates HMO
quality assurance, relating to implementation and maintenance
by a health maintenance organization of a process for selecting
and retaining afliated physicians and providers must comply
with standards adopted by the National Committee for Quality
Assurance (NCQA), to the extent those standards do not conict
with other laws of this state. The Insurance Code §843.151
provides that the Commissioner may adopt rules necessary
to implement the Insurance Code Chapter 843 and Chapter
20A, including rules to ensure that enrollees have adequate
access to health care services and rules to establish minimum
physician-to-patient rations, mileage requirements for primary
and specialty care, maximum travel time, and maximum wait-
ing time for obtaining an appointment. As stated previously,
Insurance Code Chapter 20A was re-adopted as part of the
enactment of the non-substantive Insurance Code revisions by
the 77th Legislature, Regular Session, effective April 1, 2003,
and by the 78th Legislature, Regular Session, effective April 1,
2005, as Insurance Code Chapters 1271, 1272, 1367, 1452,
and other applicable insurance laws of this state that apply
to HMO regulation. The Health and Safety Code §62.051(c)
provides that the Health and Human Services Commission shall
oversee the implementation of the child health plan program
and coordinate the activities of each agency necessary to the
implementation of the program, including the Texas Department
of Health, Texas Department of Human Services, and Texas De-
partment of Insurance. The Health and Safety Code §62.051(d)
provides that the Health and Human Services Commission
may, with the consent of another agency, including the Texas
Department of Insurance, delegate to that agency the authority
to adopt, with the approval of the commission, any rules that
may be necessary to implement the child health plan program.
The Insurance Code §36.001 authorizes the Commissioner of
Insurance to adopt rules to implement the powers and duties
of the Department under the Insurance Code and other laws of
this state.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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SUBCHAPTER X. PROVIDER SPONSORED
ORGANIZATIONS
28 TAC §11.2303, §11.2315
The amendments are adopted pursuant to the Insurance
Code §§843.002(1), 843.002(24), 843.008, 843.102, 843.151,
843.154, 1271.101, 1271.104, 1369.003, 1452.006, 36.001,
and the Health and Safety Code §62.051(c) and (d). The
Insurance Code §843.002(1) denes the term adverse deter-
mination. The Insurance Code §843.002(24) denes the term
provider. The Insurance Code §843.008 provides that the
money collected under the Insurance Code Chapter 843 must
be sufcient to administer the Insurance Code Chapter 843
and Chapter 20A, re-adopted as a result of the enactment of
the non-substantive Insurance Code revisions, Acts 2001, 77th
Legislature, Regular Session, Chapter 1419 §1, effective April
1, 2003, and Acts 2003, 78th Legislature, Regular Session,
Chapter 1274 §3, effective April 1, 2005, as Insurance Code
Chapters 1271 (Benets Provided by Health Maintenance Orga-
nizations; Evidence of Coverage; Charges), 1272 (Delegation
of Certain Functions by Health Maintenance Organizations),
1367 (Coverage of Children), and 1452 (Physician and Provider
Credentials) and other applicable insurance laws of this state
that apply to HMO regulation. The Insurance Code §843.102
authorizes the Commissioner to establish by rule minimum
standards and requirements for the quality assurance programs
of health maintenance organizations, including standards for
ensuring availability, accessibility, quality, and continuity of care.
The Insurance Code §843.154 requires the Commissioner to
prescribe a ling fee for an evidence of coverage that requires
approval in an amount not to exceed $200. The Insurance
Code §1271.101 provides that an evidence of coverage or an
amendment of an evidence of coverage may not be issued or
delivered to a person in this state until the form of the evidence
of coverage or amendment has been led with and approved
by the Commissioner. The Insurance Code §1271.104 provides
that the Commissioner may require the submission of any
relevant information the Commissioner considers necessary in
determining whether to approve or disapprove the form of the
evidence of coverage. The Insurance Code §1369.003 excepts
small employer health benet plans from providing coverage
of prescription drugs pursuant to the provisions of the Insur-
ance Code Chapter 1369 Subchapter A. The Insurance Code
§1452.006 provides that a rule adopted by the Commissioner
under the Insurance Code §843.102, which regulates HMO
quality assurance, relating to implementation and maintenance
by a health maintenance organization of a process for selecting
and retaining afliated physicians and providers must comply
with standards adopted by the National Committee for Quality
Assurance (NCQA), to the extent those standards do not conict
with other laws of this state. The Insurance Code §843.151
provides that the Commissioner may adopt rules necessary
to implement the Insurance Code Chapter 843 and Chapter
20A, including rules to ensure that enrollees have adequate
access to health care services and rules to establish minimum
physician-to-patient rations, mileage requirements for primary
and specialty care, maximum travel time, and maximum wait-
ing time for obtaining an appointment. As stated previously,
Insurance Code Chapter 20A was re-adopted as part of the
enactment of the non-substantive Insurance Code revisions by
the 77th Legislature, Regular Session, effective April 1, 2003,
and by the 78th Legislature, Regular Session, effective April 1,
2005, as Insurance Code Chapters 1271, 1272, 1367, 1452,
and other applicable insurance laws of this state that apply
to HMO regulation. The Health and Safety Code §62.051(c)
provides that the Health and Human Services Commission shall
oversee the implementation of the child health plan program
and coordinate the activities of each agency necessary to the
implementation of the program, including the Texas Department
of Health, Texas Department of Human Services, and Texas De-
partment of Insurance. The Health and Safety Code §62.051(d)
provides that the Health and Human Services Commission
may, with the consent of another agency, including the Texas
Department of Insurance, delegate to that agency the authority
to adopt, with the approval of the commission, any rules that
may be necessary to implement the child health plan program.
The Insurance Code §36.001 authorizes the Commissioner of
Insurance to adopt rules to implement the powers and duties
of the Department under the Insurance Code and other laws of
this state.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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SUBCHAPTER Y. LIMITED SERVICE HMOS
28 TAC §§11.2402, 11.2405, 11.2406
The amendments are adopted pursuant to the Insurance
Code §§843.002(1), 843.002(24), 843.008, 843.102, 843.151,
843.154, 1271.101, 1271.104, 1369.003, 1452.006, 36.001,
and the Health and Safety Code §62.051(c) and (d). The
Insurance Code §843.002(1) denes the term adverse deter-
mination. The Insurance Code §843.002(24) denes the term
provider. The Insurance Code §843.008 provides that the
money collected under the Insurance Code Chapter 843 must
be sufcient to administer the Insurance Code Chapter 843
and Chapter 20A, re-adopted as a result of the enactment of
the non-substantive Insurance Code revisions, Acts 2001, 77th
Legislature, Regular Session, Chapter 1419 §1, effective April
1, 2003, and Acts 2003, 78th Legislature, Regular Session,
Chapter 1274 §3, effective April 1, 2005, as Insurance Code
Chapters 1271 (Benets Provided by Health Maintenance Orga-
nizations; Evidence of Coverage; Charges), 1272 (Delegation
of Certain Functions by Health Maintenance Organizations),
1367 (Coverage of Children), and 1452 (Physician and Provider
Credentials) and other applicable insurance laws of this state
that apply to HMO regulation. The Insurance Code §843.102
authorizes the Commissioner to establish by rule minimum
standards and requirements for the quality assurance programs
of health maintenance organizations, including standards for
ensuring availability, accessibility, quality, and continuity of care.
The Insurance Code §843.154 requires the Commissioner to
prescribe a ling fee for an evidence of coverage that requires
approval in an amount not to exceed $200. The Insurance
Code §1271.101 provides that an evidence of coverage or an
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amendment of an evidence of coverage may not be issued or
delivered to a person in this state until the form of the evidence
of coverage or amendment has been led with and approved
by the Commissioner. The Insurance Code §1271.104 provides
that the Commissioner may require the submission of any
relevant information the Commissioner considers necessary in
determining whether to approve or disapprove the form of the
evidence of coverage. The Insurance Code §1369.003 excepts
small employer health benet plans from providing coverage
of prescription drugs pursuant to the provisions of the Insur-
ance Code Chapter 1369 Subchapter A. The Insurance Code
§1452.006 provides that a rule adopted by the Commissioner
under the Insurance Code §843.102, which regulates HMO
quality assurance, relating to implementation and maintenance
by a health maintenance organization of a process for selecting
and retaining afliated physicians and providers must comply
with standards adopted by the National Committee for Quality
Assurance (NCQA), to the extent those standards do not conict
with other laws of this state. The Insurance Code §843.151
provides that the Commissioner may adopt rules necessary
to implement the Insurance Code Chapter 843 and Chapter
20A, including rules to ensure that enrollees have adequate
access to health care services and rules to establish minimum
physician-to-patient rations, mileage requirements for primary
and specialty care, maximum travel time, and maximum wait-
ing time for obtaining an appointment. As stated previously,
Insurance Code Chapter 20A was re-adopted as part of the
enactment of the non-substantive Insurance Code revisions by
the 77th Legislature, Regular Session, effective April 1, 2003,
and by the 78th Legislature, Regular Session, effective April 1,
2005, as Insurance Code Chapters 1271, 1272, 1367, 1452,
and other applicable insurance laws of this state that apply
to HMO regulation. The Health and Safety Code §62.051(c)
provides that the Health and Human Services Commission shall
oversee the implementation of the child health plan program
and coordinate the activities of each agency necessary to the
implementation of the program, including the Texas Department
of Health, Texas Department of Human Services, and Texas De-
partment of Insurance. The Health and Safety Code §62.051(d)
provides that the Health and Human Services Commission
may, with the consent of another agency, including the Texas
Department of Insurance, delegate to that agency the authority
to adopt, with the approval of the commission, any rules that
may be necessary to implement the child health plan program.
The Insurance Code §36.001 authorizes the Commissioner of
Insurance to adopt rules to implement the powers and duties
of the Department under the Insurance Code and other laws of
this state.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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SUBCHAPTER Z. POINT-OF-SERVICE
RIDERS
28 TAC §§11.2501 - 11.2503
The amendments are adopted pursuant to the Insurance
Code §§843.002(1), 843.002(24), 843.008, 843.102, 843.151,
843.154, 1271.101, 1271.104, 1369.003, 1452.006, 36.001,
and the Health and Safety Code §62.051(c) and (d). The
Insurance Code §843.002(1) denes the term adverse deter-
mination. The Insurance Code §843.002(24) denes the term
provider. The Insurance Code §843.008 provides that the
money collected under the Insurance Code Chapter 843 must
be sufcient to administer the Insurance Code Chapter 843
and Chapter 20A, re-adopted as a result of the enactment of
the non-substantive Insurance Code revisions, Acts 2001, 77th
Legislature, Regular Session, Chapter 1419 §1, effective April
1, 2003, and Acts 2003, 78th Legislature, Regular Session,
Chapter 1274 §3, effective April 1, 2005, as Insurance Code
Chapters 1271 (Benets Provided by Health Maintenance Orga-
nizations; Evidence of Coverage; Charges), 1272 (Delegation
of Certain Functions by Health Maintenance Organizations),
1367 (Coverage of Children), and 1452 (Physician and Provider
Credentials) and other applicable insurance laws of this state
that apply to HMO regulation. The Insurance Code §843.102
authorizes the Commissioner to establish by rule minimum
standards and requirements for the quality assurance programs
of health maintenance organizations, including standards for
ensuring availability, accessibility, quality, and continuity of care.
The Insurance Code §843.154 requires the Commissioner to
prescribe a ling fee for an evidence of coverage that requires
approval in an amount not to exceed $200. The Insurance
Code §1271.101 provides that an evidence of coverage or an
amendment of an evidence of coverage may not be issued or
delivered to a person in this state until the form of the evidence
of coverage or amendment has been led with and approved
by the Commissioner. The Insurance Code §1271.104 provides
that the Commissioner may require the submission of any
relevant information the Commissioner considers necessary in
determining whether to approve or disapprove the form of the
evidence of coverage. The Insurance Code §1369.003 excepts
small employer health benet plans from providing coverage
of prescription drugs pursuant to the provisions of the Insur-
ance Code Chapter 1369 Subchapter A. The Insurance Code
§1452.006 provides that a rule adopted by the Commissioner
under the Insurance Code §843.102, which regulates HMO
quality assurance, relating to implementation and maintenance
by a health maintenance organization of a process for selecting
and retaining afliated physicians and providers must comply
with standards adopted by the National Committee for Quality
Assurance (NCQA), to the extent those standards do not conict
with other laws of this state. The Insurance Code §843.151
provides that the Commissioner may adopt rules necessary
to implement the Insurance Code Chapter 843 and Chapter
20A, including rules to ensure that enrollees have adequate
access to health care services and rules to establish minimum
physician-to-patient rations, mileage requirements for primary
and specialty care, maximum travel time, and maximum wait-
ing time for obtaining an appointment. As stated previously,
Insurance Code Chapter 20A was re-adopted as part of the
enactment of the non-substantive Insurance Code revisions by
the 77th Legislature, Regular Session, effective April 1, 2003,
and by the 78th Legislature, Regular Session, effective April 1,
2005, as Insurance Code Chapters 1271, 1272, 1367, 1452,
and other applicable insurance laws of this state that apply
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to HMO regulation. The Health and Safety Code §62.051(c)
provides that the Health and Human Services Commission shall
oversee the implementation of the child health plan program
and coordinate the activities of each agency necessary to the
implementation of the program, including the Texas Department
of Health, Texas Department of Human Services, and Texas De-
partment of Insurance. The Health and Safety Code §62.051(d)
provides that the Health and Human Services Commission
may, with the consent of another agency, including the Texas
Department of Insurance, delegate to that agency the authority
to adopt, with the approval of the commission, any rules that
may be necessary to implement the child health plan program.
The Insurance Code §36.001 authorizes the Commissioner of
Insurance to adopt rules to implement the powers and duties
of the Department under the Insurance Code and other laws of
this state.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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SUBCHAPTER AA. DELEGATED ENTITIES
28 TAC §§11.2601 - 11.2604, 11.2608, 11.2609
The amendments are adopted pursuant to the Insurance
Code §§843.002(1), 843.002(24), 843.008, 843.102, 843.151,
843.154, 1271.101, 1271.104, 1369.003, 1452.006, 36.001,
and the Health and Safety Code §62.051(c) and (d). The
Insurance Code §843.002(1) denes the term adverse deter-
mination. The Insurance Code §843.002(24) denes the term
provider. The Insurance Code §843.008 provides that the
money collected under the Insurance Code Chapter 843 must
be sufcient to administer the Insurance Code Chapter 843
and Chapter 20A, re-adopted as a result of the enactment of
the non-substantive Insurance Code revisions, Acts 2001, 77th
Legislature, Regular Session, Chapter 1419 §1, effective April
1, 2003, and Acts 2003, 78th Legislature, Regular Session,
Chapter 1274 §3, effective April 1, 2005, as Insurance Code
Chapters 1271 (Benets Provided by Health Maintenance Orga-
nizations; Evidence of Coverage; Charges), 1272 (Delegation
of Certain Functions by Health Maintenance Organizations),
1367 (Coverage of Children), and 1452 (Physician and Provider
Credentials) and other applicable insurance laws of this state
that apply to HMO regulation. The Insurance Code §843.102
authorizes the Commissioner to establish by rule minimum
standards and requirements for the quality assurance programs
of health maintenance organizations, including standards for
ensuring availability, accessibility, quality, and continuity of care.
The Insurance Code §843.154 requires the Commissioner to
prescribe a ling fee for an evidence of coverage that requires
approval in an amount not to exceed $200. The Insurance
Code §1271.101 provides that an evidence of coverage or an
amendment of an evidence of coverage may not be issued or
delivered to a person in this state until the form of the evidence
of coverage or amendment has been led with and approved
by the Commissioner. The Insurance Code §1271.104 provides
that the Commissioner may require the submission of any
relevant information the Commissioner considers necessary in
determining whether to approve or disapprove the form of the
evidence of coverage. The Insurance Code §1369.003 excepts
small employer health benet plans from providing coverage
of prescription drugs pursuant to the provisions of the Insur-
ance Code Chapter 1369 Subchapter A. The Insurance Code
§1452.006 provides that a rule adopted by the Commissioner
under the Insurance Code §843.102, which regulates HMO
quality assurance, relating to implementation and maintenance
by a health maintenance organization of a process for selecting
and retaining afliated physicians and providers must comply
with standards adopted by the National Committee for Quality
Assurance (NCQA), to the extent those standards do not conict
with other laws of this state. The Insurance Code §843.151
provides that the Commissioner may adopt rules necessary
to implement the Insurance Code Chapter 843 and Chapter
20A, including rules to ensure that enrollees have adequate
access to health care services and rules to establish minimum
physician-to-patient rations, mileage requirements for primary
and specialty care, maximum travel time, and maximum wait-
ing time for obtaining an appointment. As stated previously,
Insurance Code Chapter 20A was re-adopted as part of the
enactment of the non-substantive Insurance Code revisions by
the 77th Legislature, Regular Session, effective April 1, 2003,
and by the 78th Legislature, Regular Session, effective April 1,
2005, as Insurance Code Chapters 1271, 1272, 1367, 1452,
and other applicable insurance laws of this state that apply
to HMO regulation. The Health and Safety Code §62.051(c)
provides that the Health and Human Services Commission shall
oversee the implementation of the child health plan program
and coordinate the activities of each agency necessary to the
implementation of the program, including the Texas Department
of Health, Texas Department of Human Services, and Texas De-
partment of Insurance. The Health and Safety Code §62.051(d)
provides that the Health and Human Services Commission
may, with the consent of another agency, including the Texas
Department of Insurance, delegate to that agency the authority
to adopt, with the approval of the commission, any rules that
may be necessary to implement the child health plan program.
The Insurance Code §36.001 authorizes the Commissioner of
Insurance to adopt rules to implement the powers and duties
of the Department under the Insurance Code and other laws of
this state.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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TITLE 31. NATURAL RESOURCES AND
CONSERVATION
PART 2. TEXAS PARKS AND
WILDLIFE DEPARTMENT
CHAPTER 57. FISHERIES
The Texas Parks and Wildlife Commission adopts the repeal of
§57.157 and new §57.157, concerning Mussels and Clams, with
changes to the proposed text as published in the June 9, 2006,
issue of the Texas Register (31 TexReg 4699).
The adopted change to §57.157 alters several paragraphs within
subsection (d)(2) of this section to clarify a boundary description
and to correct typographical errors in the boundary descriptions
of three stream segments.
As proposed, subsection (d)(2)(B) of this section prohibited the
take of mussels and clams from the Sabine River between FM
14 and State Highway 155 in Smith County. The Sabine River
between FM 14 and State Highway 155 also is the county bound-
ary for Wood and Upshur counties, as well.
As proposed, subsection (d)(2)(E) of this section identied SH
10 in Walker and Trinity counties as a boundary of a stream seg-
ment on the Trinity River in which the take of mussels and clams
is prohibited. The description should have identied State High-
way 19 as the boundary. There is no State Highway 10 in Walker
or Trinity counties.
As proposed, subsection (d)(2)(G) of this section identied FM
258 in Parker County as a boundary of a stream segment on
the Brazos River in which the take of mussels and clams is pro-
hibited. The description should have identied FM 2580 as the
boundary. There is no FM 258 in Parker County.
As proposed, subsection (d)(2)(J) of this section identied the
US 87 bridge in Menard County as a boundary of a stream seg-
ment on the San Saba River in which the take of mussels and
clams is prohibited. The description should have identied the
US 83 bridge in Menard County. There is no US 87 bridge in
Menard County.
The adopted change to subsection (d)(2) of this section also
standardizes punctuation and grammatical structure for the sake
of uniformity.
REASONED JUSTIFICATION AND FINDINGS.
1. The Ecology of Freshwater Mussels. Freshwater mussels
(unionids) are an important component of healthy aquatic
ecosystems, both as a food source for many other aquatic and
terrestrial organisms, and as an important indicator species.
In early life stages, mussels are food sources for a variety of
aquatic insects, small shes, and water birds; as they ma-
ture they become signicant food sources for larger shes,
waterfowl, and terrestrial animals. Protection of this resource
will preserve and enhance the hunting, shing, and outdoor
recreation opportunities that are part of Texas heritage.
Freshwater mussel populations have declined throughout North
America. They are sensitive to disturbance because they are
relatively immobile organisms, sometimes staying in a single
spot for their entire lives. They have a complex life cycle that
is easily disrupted, causing reproductive failure. Habitat alter-
ation and loss, illegal and over harvesting, and competition from
introduced species are some of the factors in their decline. Mus-
sels are extremely sensitive to toxic substances, since they en-
counter toxins more immediately than most organisms above
them in the food chain and at higher concentrations relative to
body mass. Minute levels of some types of toxic substances
(e.g., ammonia) or chronic environmental stresses such as low
oxygen levels or siltation caused by bed scouring can quickly
devastate mussel communities, in many cases long before the
environmental change is reected by other aquatic species.
Nationwide, more species of freshwater mussels are listed as
threatened and endangered than any other group of animals. Of
the nearly 300 species known to have lived in the U.S., 18 are
believed to be extinct, and 60 are currently listed as federally
endangered or threatened, including one species occurring in
Texas (the Ouachita rock-pocketbook mussel). Texas is home
to more than 50 species of freshwater mussels.
Scientic data and studies used and considered in the develop-
ment of this rule include the following, as well as surveys of the
industry:
Howells, R.G. 1995. Distributional surveys of freshwater bi-
valves in Texas. Status survey for 1993. Texas Parks and
Wildlife Department, Management Data Series 119, Austin.
Howells, R.G. 1996. Distributional surveys of freshwater bi-
valves in Texas. Status survey for 1994. Texas Parks and
Wildlife Department, Management Data Series 120, Austin.
Howells, R.G. 1997. Distributional surveys of freshwater bi-
valves in Texas. Status survey for 1996. Texas Parks and
Wildlife Department, Management Data Series 144, Austin.
Howells, R.G. 1998. Distributional surveys of freshwater bi-
valves in Texas. Status survey for 1997. Texas Parks and
Wildlife Department, Management Data Series 147, Austin.
Howells, R.G. 1999. Distributional surveys of freshwater bi-
valves in Texas. Status survey for 1998. Texas Parks and
Wildlife Department, Management Data Series 161, Austin.
Howells, R.G. 2000. Distributional surveys of freshwater bi-
valves in Texas. Status survey for 1999. Texas Parks and
Wildlife Department, Management Data Series 170, Austin.
Howells, R.G. 2001. Distributional surveys of freshwater bi-
valves in Texas. Status survey for 2000. Texas Parks and
Wildlife Department, Management Data Series 187, Austin.
Howells, R.G. 2002. Distributional surveys of freshwater bi-
valves in Texas. Status survey for 2001. Texas Parks and
Wildlife Department, Management Data Series 200, Austin.
Howells, R.G. 2003. Distributional surveys of freshwater bi-
valves in Texas. Status survey for 2002. Texas Parks and
Wildlife Department, Management Data Series 214, Austin.
Howells, R.G. 2004. Distributional surveys of freshwater bi-
valves in Texas. Status survey for 2003. Texas Parks and
Wildlife Department, Management Data Series 222, Austin.
Howells, R.G. 2005. Distributional surveys of freshwater bi-
valves in Texas. Status survey for 2004. Texas Parks and
Wildlife Department, Management Data Series 233, Austin.
Howells, R.G., C.M. Mather, and J.A.M. Bergmann. 2000. Im-
pacts of dewatering and cold on freshwater mussels (Unionidae)
in B.A. Steinhagen Reservoir, Texas. The Texas Journal of Sci-
ence, Special Supplement 52(4):93-104.
Howells, R.G., J.L. Dobie, W.L. Lindermann, and J.A. Crone.
2003. Discovery of a new population of endemic Lampsilis
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bracteata in Central Texas, with comments on species status.
Ellipsaria 5(2):5-6.
Neck, R.W., and R.G. Howells. 1994. Status of the Texas heel-
splitter, Potamilus amphichaenus (Frierson, 1898). Texas Parks
and Wildlife Department, Special Report, Ingram.
Strenth, N.E., R.G. Howells, and A. Correa-Sandoval. 2004.
New records of the Texas hornshell Popenaias popeii (Bivalvia:
Unionidae) from Texas and Mexico. The Texas Journal of Sci-
ence 56(3):223-230.
2. The Commercial Mussel Harvest Industry. Although the com-
mercial demand for freshwater mussels in the United States has
historically been for ornamental uses such as buttons, jewelry,
and decorative arts, recent commercial activity has centered on
Asian demand for mussel shell for the creation of seed pearls for
the cultured pearl industry.
Commercial harvest of freshwater mussels in Texas has been
relatively intense at times, (e.g., 488 commercial licenses sold
in 1996); however, pressure during the last several years has
declined considerably in response to a contracting market. Only
13 resident and non-resident mussel harvest licenses were sold
in the current license year. The department sold no shell-buyer
licenses last year, leading to the conclusion that commercial ac-
tivity involving mussel shell is at or near historic lows, which is
conrmed by anecdotal information from the regulated commu-
nity. At the present time, the commercial harvest of mussels and
clams (within specied size limits) in public waters is essentially
unrestricted. Any recurrence of high demand, given the con-
tinued observed habitat degradation and documented decline
in mussel populations, would subject mussel populations to un-
sustainable increases in additive harvest pressure. Mussels are
very long-lived animals, some living over 100 years, and are very
slow-growing. Some species valued in commercial trade take as
long as 10 years to reach the size at which they may be legally
harvested. Therefore, it is axiomatic that mussels do not recover
quickly from over harvest or reductions in populations caused
by environmental degradation. Failure to acknowledge the ad-
verse impact of overharvest could lead to more serious biological
problems and potential listing activities by the federal govern-
ment. The new rule is intended to stabilize commercial harvest
at current levels while increasing the department’s knowledge
about and ability to manage mussel populations. The new rule
will minimize cost and avoid unnecessary duplication by using
commercial collectors to assist the department in monitoring ef-
forts, allowing the department to coordinate and allocate various
department assets in the most productive manner.
3. The New Regulations. The new regulations are designed
to protect freshwater mussel populations in Texas from overhar-
vest. These regulations control means and methods of harvest,
legal sizes, times and places, and quantities harvested. These
are the means prescribed by statute (TPW Code §78.006) for
achieving TPWD’s mission of preventing depletion of this impor-
tant resource. In determining the need for this proclamation, the
TPW Commission considered and adopted measures based on
the best scientic information available, measures to manage
mussels, measures that will minimize cost and avoid unneces-
sary duplication in their administration, and measures that will
enhance enforcement. How the rules address these criteria is
described below.
Adopted new §57.157(a) prohibits taking or possession of mus-
sels (or clams) except as provided elsewhere in the subchapter.
New §57.157(b) establishes size limits for take and possession
of mussels under either a commercial license or a recreational
shing license. The size limits reect the age at which various
species of mussels, especially those species that are popular
with commercial collectors, have reached maturity. Mussels are
very long-lived and slow-growing animals, often taking up to 10
years to reach reproductive maturity. The minimum size limits
are necessary to ensure that mussels are able to grow until they
reach reproductive maturity, thus ensuring the ability of mussel
populations to perpetuate themselves. These size limits are in-
tended to prevent the depletion of mussels and are based on the
best scientic information available about age of reproductive
maturity of unionids. The "ring" method for size determination is
easy to apply and widely accepted, and accordingly minimizes
cost.
Adopted new §57.157(c) allows the harvest of mussels and
clams only by hand. Hand harvesting is the only way to ensure
that the only those mussels of legal size are harvested. Me-
chanical harvesting negatively affects non-target species and
water quality. The provision is necessary to protect mussels
and clams that have not yet reached reproductive maturity. This
limitation on means and methods of mussel harvest is intended
to manage mussels, prevent depletion, and is based on the best
available scientic information.
Adopted new §57.157(d) prohibits the harvest of mussels at night
and on certain named stream segments and reservoirs. The
prohibition on night musseling is necessary for law enforcement
purposes. Because musseling is an underwater activity, it is dif-
cult to impossible for law enforcement personnel to detect per-
sons engaged in musseling at night. The new provision also
prohibits the harvest of mussels and clams on 16 named stream
segments and reservoirs where, based on biological data, the
department has determined that mussel populations should be
protected from harvest. These locations were selected because
they support populations of rare and endemic mussel species,
or are important for maintaining, repopulating, or allowing recov-
ery of mussels in watersheds where they have been depleted.
These sanctuaries will manage mussels by providing for repop-
ulation after harvest or other use, or loss due to environmental
conditions. They will help prevent depletion by allowing for un-
harvested populations of mature mussels of both rare and com-
mercially valuable species, and they are based on the most cur-
rent scientic survey data available about the occurrence of mus-
sel populations. They are:
Big Cypress Creek from the dam at Lake Bob Sandlin down-
stream to U. S. Highway 271 in Camp County. Surveys found
noteworthy populations of mussels in this stream segment (How-
ells 1997, 1999). Protection of this stream segment will provide
brood stock to restock downstream water naturally if and when
water quality conditions improve downstream.
The Sabine River from the dam at Lake Tawakoni downstream
to State Highway 19 in Rains and Van Zandt counties, from FM
14 to State Highway 155 in Smith, Wood, and Upshur counties
and from State Highway 43 downstream to U.S. Highway 59 in
Harrison and Panola counties. Several surveys at these loca-
tions conrmed that populations of mussels were still present.
The Angelina River from its source in Rusk County to its conu-
ence with the Neches River, including B. A. Steinhagen Reser-
voir in Jasper County. Although abundance and diversity of the
mussel populations in the Angelina River have declined signi-
cantly, the river and its tributaries were found to contain a num-
ber of rare and endemic mussel species (still present in surveys
in 2005; report in preparation). Additionally, B.A. Steinhagen
31 TexReg 9324 November 10, 2006 Texas Register
Reservoir and the river downstream support the largest and most
diverse mussel assemblage remaining in Texas, including rare
endemic mussels (Howells 1997, Howells et al. 2000) such as
the rare Texas heelsplitter (Neck and Howells 1994).
The Neches River from the dam at Lake B. A. Steinhagen
downstream to its conuence with Pine Island Bayou in Orange
County. A tributary of the Neches River in Hardin County
was found to contain populations of several rare and endemic
mussels (Howells 2003, unpublished survey work in 2005, in
preparation).
The Trinity River from State Highway 7 in Leon and Houston
counties downstream to State Highway 19 in Walker and Trin-
ity counties. Surveys indicate a signicant population, includ-
ing a number of rare and endemic species, located upstream of
Lake Livingston (Howells 1997), with indications of recovery and
successful reproduction. Protection of this recovering population
will ultimately serve to naturally restock mussels upstream in the
Trinity River and downstream into Lake Livingston.
Live Oak Creek from U. S. Highway 290 west of Fredericksburg
in Gillespie County downstream to the conuence of the Ped-
ernales River in Gillespie County. A small population of rare,
endemic Texas fatmucket was found here (Howells et al. 2003)
and was still present in 2005 (unpublished survey data, in prepa-
ration). This mussel only occurs in Central Texas and has only
been found alive at six sites since 1992, but has apparently been
lost at two of those sites in recent years. Protecting small popu-
lations like this one may reduce the likelihood of this species of
mussel being listed as endangered.
The Brazos River from the dam at Possum Kingdom Reservoir
in Palo Pinto County downstream to FM 2580 in Parker County.
Surveys determined that, in addition to pearl-producing species
like Tampico pearlymussel and commercial shell species like
southern mapleleaf, some of the last remaining Texas fawnsfoot
mussels occur in this area. Texas fawnsfoot only occurs in Cen-
tral Texas and only about a dozen specimens have been found
alive in recent decades (Howells. 2004. Texas Freshwater Mus-
sels: Species of Concern. Wildlife Diversity meeting, San Mar-
cos, Texas).
The Guadalupe River from the Upper Guadalupe River Authority
dam in Kerr County downstream to the Flat Rock Dam in Kerr
County. Rare, endemic Texas fatmucket and golden orb are both
native to Central Texas. Texas fatmucket has been reduced to
six known sites (possibly only four remain) and golden orb has
only been found alive at ve sites since 1992. Both occur in this
stream segment. (Howells. 2004. Texas Freshwater Mussels:
Species of Concern. Wildlife Diversity meeting, San Marcos,
Texas).
The Concho River from the mouth of Kickapoo Creek down-
stream to the U. S. Highway 83 bridge in Concho County. This
section of the Concho River supported not only pearl-produc-
ing species like Tampico pearlymussel and commercial shell
species like southern mapleleaf, but also included one of the
last remaining populations of rare, endemic Texas pimplebacks.
Although the entire mussel assemblage here has been badly
reduced, living specimens persist and a population possibly can
be reestablished if the stream section is protected.
The San Saba River from FM 864 in Menard County downstream
to the U. S. Highway 83 bridge in Menard County. A signicant
population was found to be present in this stream segment (How-
ells 1998), including rare, endemic Texas fatmucket and Texas
pimpleback, as well as pearl and commercial shell species.
The Guadalupe River from the dam at Lake Wood in Gonzales
County downstream to the conuence of the San Marcos River
in Gonzales County. This stream segment supports a signicant
population of commercial shell species, including washboard,
threeridge, and southern mapleleaf. It also held a signicant
population of endemic golden orbs, one of only ve places the
species has been found alive since 1992 (Howells 1997).
The San Marcos River from its source in Hays County down-
stream to the conuence with the Guadalupe River in Gonza-
les County. Although it appeared from early survey efforts that
nearly all of the mussels in this river had been lost since the late
1970s, an apparent recovery and reinvasion involving several
mussel species appears to be occurring, including commercial
shell species. The discovery of living golden orbs (one of only
ve places since 1992) (Howells 2001), and a recent discovery
of a living Texas pimpleback (Howells 2005) make protection of
this stream segment necessary for brood stock purposes.
Pine Creek from its source in Lamar County to its conuence
with the Red River in Red River County. This creek contains a
unique, abundant and diverse assemblage of unionids. It also
supports species such as white heelsplitter that are otherwise
rare in Texas, and is one of only two sites where the endan-
gered Ouachita rock-pocketbook has been found in Texas (How-
ells 1995).
Sanders Creek from its source in Fannin County to the conu-
ence with the Red River in Lamar County. This creek contains
a unique, abundant and diverse assemblage of unionids. It also
supports species such as white heelsplitter that are otherwise
rare in Texas, and may be the only place in Texas where true
pimpleback mussel occurs. It is also one of only two sites where
the endangered Ouachita rock-pocketbook has been found in
Texas (Howells 1995).
Elm Creek from its source downstream to the dam at Elm Creek
Lake at Ballinger City Park in Runnels County. This creek
previously supported a signicant population of pearl-producing
Tampico pearlymussels, the shell species southern mapleleaf,
and the rare, endemic Texas fatmucket and Texas pimpleback
(Howells 1995). However, possible overharvest in conjunction
with severe drought and scouring ood damage devastated
mussel populations in this area and none were found alive when
it was examined in 2001 (Howells 2002). Surveys in 2005 found
a small number of survivors and recently dead shells. Therefore
this site should be protected to allow a once-signicant popula-
tion the opportunity to recover.
The Rio Grande from Columbia Bridge in Webb County down-
stream to the Webb/Zapata county line. Protection of this stream
segment is in response to the discovery of a surviving mussel
population that had not been previously known. Beginning in
2002, this area produced several signicant discoveries. Wash-
board, a commercial shell species thought extinct in the Rio
Grande, was found alive here, as was yellow sandshell, also
feared lost from the system. Additionally, the only conrmed liv-
ing population of Texas hornshells in Texas was discovered, as
were two living Mexican fawnsfoot, possibly the only two found
alive in half a century (Howells 2003, 2004, 2005; Strenth et al.
2004). Within the Rio Grande drainage of Texas, nearly all of the
original mussel fauna has been lost. The number remaining in
this sanctuary are, in some cases, the only survivors. These as-
semblages will be needed as brood stock to rebuild other popula-
tions throughout the system. Commercial harvest of the few sur-
viving Rio Grande washboards or shell collectors taking Texas
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hornshell or Mexican fawnsfoot mussels could easily eliminate
any of these from this system.
Adopted new §57.157(e) allows a person with a valid shing
license (or a resident exempt from licensing) to harvest not
more than 25 pounds per day of whole mussels and clams or 12
pounds of mussel and clam shells, as is specically authorized
by statute (Parks and Wildlife Code, §78.005).
Adopted new §57.157(f) establishes the criteria for the issuance
of a commercial mussel and clam sherman’s license. Begin-
ning in license year 2006-07, a commercial mussel and clam
sherman’s license would be available only to a person who held
a commercial mussel and clam sherman’s license at any time
between September 1, 2003 and May 1, 2006 and who contin-
ues to purchase a commercial mussel and clam sherman’s li-
cense each year thereafter. The department reviewed historical
license purchases and noted that 10 of the 13 persons currently
holding a commercial mussel and clam sherman’s license also
purchased a license between September 1, 2003 and August
31, 2005. In limiting the availability of the special commercial li-
cense to persons who have purchased a commercial mussel and
clam sherman’s license within the specied timeframe, the de-
partment’s intent is to cap commercial mussel harvest at current
levels without inicting hardship on persons currently engaged
in commercial mussel harvest. Commercial harvest of freshwa-
ter mussels in Texas has been relatively intense at times, (e.g.,
488 commercial licenses sold in 1996); however, pressure dur-
ing the last several years has declined considerably in response
to a contracting market. Only 11 resident and non-resident mus-
sel harvest licenses were sold in 2005. The department sold no
shell-buyer licenses last year, leading to the conclusion that com-
mercial activity involving mussel shell is at or near historic lows,
which is conrmed by anecdotal information from the regulated
community. At the present time, the commercial harvest of mus-
sels and clams (within specied size limits) in public waters is es-
sentially unrestricted. Any recurrence of high demand, given the
continued observed habitat degradation and documented de-
cline in mussel populations, would subject mussel populations to
unsustainable increases in additive harvest pressure. Mussels
are very long-lived animals, some living over 100 years, and are
very slow-growing. Some species valued in commercial trade
take as long as 10 years to reach the size at which they may be
legally harvested. Therefore, it is axiomatic that mussels do not
recover quickly from over harvest or reductions in populations
caused by environmental degradation. Failure to acknowledge
the adverse impact of overharvest could lead to more serious
biological problems and potential listing activities by the federal
government.
Another purpose of this adopted subsection is to furnish the de-
partment with resource location and harvest data upon which to
base management and protection strategies. The new subsec-
tion requires all persons collecting under a commercial license
to keep a daily log and submit an annual report to the depart-
ment, detailing the number and species of mussels and clams
collected by the licensee and allowing for the department to re-
quire additional information about signicant mussel populations
encountered by the licensee. Thus, the new rule will help man-
age mussels, and will minimize cost and avoid unnecessary du-
plication by using commercial collectors to assist the department
in monitoring efforts, allowing the department to coordinate and
allocate various department assets in the most productive man-
ner. The adopted subsection also would require licensees to be
in physical possession of the license while engaged in take and
sale of mussels, and would allow the licensee to be assisted by
other persons, provided the licensee is present and is the only
person actually disturbing mussel beds. These provisions would
enhance enforcement by assuring that the cap on licenses is
not avoided by having multiple individuals operate under one li-
cense.
Adopted new §57.157(g) allows the sale of jewelry and col-
lectibles made from lawfully taken clamshell and pearls. This
provision would allow continuation of a hobby that does not
appear to deplete mussel populations overall.
REGULATORY IMPACT ANALYSIS
Although Government Code, §2001.0225, Regulatory Analysis
of Major Environmental Rules, does not apply to the rule, TPWD
adopts the regulatory impact analysis provided in the rule pro-
posal preamble, and nds that, compared to the alternative pro-
posals considered and rejected, the rule will result in the best
combination of effectiveness in obtaining the desired results and
of economic costs not materially greater than the costs of any
alternative regulatory method considered.
COMMENTS SUMMARY
At the TPW Commission meeting on August 24, 2006, two indi-
vidual commenters, both of whom identied themselves as par-
ticipants in the commercial mussel harvest industry, spoke in fa-
vor of adoption of the proposed rule. No written comments were
received. No comments in opposition to the proposed rule were
received from individuals or groups.
SUBCHAPTER B. MUSSELS AND CLAMS
31 TAC §57.157
STATUTORY AUTHORITY
Under Parks and Wildlife Code, Chapter 78, the Texas Parks and
Wildlife Commission is authorized to regulate the taking, posses-
sion, purchase, and sale of mussels and clams; the quantity and
size of mussels and clams that may be taken, possessed, sold,
or purchased; and the times, places, conditions, and means and
manner of taking mussels and clams. Under §78.006, the com-
mission is required to consider the best scientic information
available in determining measures to prevent the depletion of
mussels and clams; measures to manage mussels and clams;
measures, where practicable, that will minimize cost and avoid
unnecessary duplication in their administration; and measures
that will enhance enforcement.
Under Parks and Wildlife Code, §67.001, mussels are a
nongame species by virtue of the fact that they are indigenous
to Texas and are not classied as game animals, game birds,
game sh, fur-bearing animals, endangered species (except
for the Ouachita rock pocketbook), alligators, marine penaeid
shrimp, or oysters. Under Parks and Wildlife Code, §67.002, the
department is required to "develop and administer management
programs to insure the continued ability of nongame species of
sh and wildlife to perpetuate themselves successfully." Under
§67.003, the department is required to "conduct investigations
of nongame sh and wildlife to develop information on pop-
ulations, distribution, habitat needs, limiting factors, and any
other biological or ecological data to determine appropriate
management and regulatory information." Under §67.0041,
the department is authorized to issue licenses for the taking,
possession, propagation, transportation, sale, importation, or
exportation of a nongame species of sh or wildlife if necessary
to properly manage that species.
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STATUTORY AUTHORITY
Under Parks and Wildlife Code, §67.001, mussels are a
nongame species by virtue of the fact that they are indigenous
to Texas and are not classied as game animals, game birds,
game sh, fur-bearing animals, endangered species (except
for the Ouachita rock pocketbook), alligators, marine penaeid
shrimp, or oysters. Under Parks and Wildlife Code, §67.002, the
department is required to "develop and administer management
programs to insure the continued ability of nongame species of
sh and wildlife to perpetuate themselves successfully." Under
§67.003, the department is required to "conduct investigations
of nongame sh and wildlife to develop information on pop-
ulations, distribution, habitat needs, limiting factors, and any
other biological or ecological data to determine appropriate
management and regulatory information." Under §67.0041,
the department is authorized to issue licenses for the taking,
possession, propagation, transportation, sale, importation, or
exportation of a nongame species of sh or wildlife if necessary
to properly manage that species.
§57.157. Mussels and Clams.
(a) General prohibition. It is unlawful for any person to take
or possess mussels and clams except as provided under this subchapter.
(b) Size limits. No person may take or possess mussels or
clams, including their shells, that can be passed through a ring with
an inside diameter (I.D.) specied for the species, as follows:
Figure: 31 TAC §57.157(b)
(c) Means, and methods. Mussels and clams may be taken
only by hand.
(d) Seasons, times, and places.
(1) It is unlawful for any person to take mussels and clams
from 30 minutes after sunset to 30 minutes before sunrise of each day.
(2) Except for the stream segments and reservoirs listed in
this paragraph, all public waters of the state are open to mussel and
clam harvest.
(A) Big Cypress Creek from the Dam at Lake Bob San-
dlin downstream to U. S. Highway 271 in Camp County.
(B) The Sabine River from the dam at Lake Tawakoni
downstream to State Highway 19 in Rains and Van Zandt counties,
from FM 14 to State Highway 155 in Smith, Upshur, and Wood coun-
ties and from State Highway 43 downstream to U.S. Highway 59 in
Harrison and Panola counties.
(C) The Angelina River from its source in Rusk County
to its conuence with the Neches River to and including B. A. Stein-
hagen Reservoir in Jasper County.
(D) The Neches River from the Dam at Lake B. A.
Steinhagen downstream to its conuence with Pine Island Bayou in
Orange County.
(E) The Trinity River from State Highway 7 in Leon
and Houston counties downstream to State Highway 19 in Walker and
Trinity counties.
(F) Live Oak Creek from U. S. Highway 290 west of
Fredericksburg in Gillespie County downstream to the conuence of
the Pedernales River in Gillespie County.
(G) The Brazos River from the dam at Possum King-
dom Reservoir in Palo Pinto County downstream to FM 2580 in Parker
County.
(H) The Guadalupe River from Upper Guadalupe River
Authority dam in Kerr County downstream Flat Rock Dam in Kerr
County.
(I) The Concho River from the mouth of Kickapoo
Creek downstream to the U. S. Highway 83 Bridge in Concho County.
(J) The San Saba River from FM 864 in Menard County
downstream to the U. S. Highway 83 Bridge in Menard County.
(K) The Guadalupe River from the dam at Lake Wood
in Gonzales County downstream to the conuence of the San Marcos
River in Gonzales County.
(L) The San Marcos River from its source in Hays
County downstream to the conuence with the Guadalupe River in
Gonzales County.
(M) Pine Creek from its source in Lamar County to its
conuence with the Red River in Red River County.
(N) Sanders Creek from its source in Fannin County to
the conuence with the Red River in Lamar County.
(O) Elm Creek from its source downstream to the dam
at Elm Creek Lake at Ballinger City Park in Runnels County.
(P) The Rio Grande from Columbia Bridge in Webb
County downstream to the Webb/Zapata county line.
(e) Recreational bag limit. A person who possesses a valid
shing license or who is a resident and is exempt from licensing re-
quirements under Parks and Wildlife Code, §46.002 may take or har-
vest from the public water of the state not more than 25 pounds a day
of whole mussels and clams, or 12 pounds of mussel and clam shells.
(f) Resident and nonresident commercial licenses. Except as
provided in subsection (g) of this section, no person may take any mus-
sels, clams, or their shells from public water of the state for commer-
cial purposes without a resident or nonresident commercial mussel and
clam sherman’s license.
(1) A license for taking mussels, clams, or their shells from
the public water of the state for commercial purposes may be obtained
by completing and submitting an application to the department on a
form supplied by the department.
(2) The license authorized by this subsection:
(A) is valid only for the license year for which it is is-
sued; and
(B) may be obtained only by a person who:
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(i) held a resident or nonresident commercial mussel
and clam sherman’s license valid for the 2003-2004 or 2004-2005 li-
cense year or who obtained a commercial mussel and clam sherman’s
license between September 1, 2005 and May 1, 2006; and
(ii) continues to purchase a resident or nonresident
commercial mussel and clam sherman’s license every year thereafter.
(3) Holders of a resident or nonresident commercial mussel
and clam sherman’s license shall maintain a daily log.
(A) The daily log shall be on a form supplied by the
department and shall describe:
(i) the number and weight of each species of mussels
or clams taken each day by the person;
(ii) the name of the stream or reservoir where the
take occurred; and
(iii) the county of take.
(B) The department may request additional information
concerning signicant populations of mussels or clams encountered by
a licensee.
(4) The daily log required by this subsection shall be kept
current and shall be presented at the request of any department em-
ployee acting within the scope of ofcial duties.
(5) Holders of resident or nonresident commercial mussel
and clam sherman’s licenses shall complete and submit an annual re-
port to the department by December 31 of each year. The annual report
shall be on a form supplied or approved by the department.
(6) The department may refuse to issue a resident or non-
resident commercial mussel and clam sherman’s license to any person
who fails to comply with the recordkeeping requirements of this sec-
tion.
(7) A person engaging in any activity involving the take
and sale of mussels for commercial purposes, including offering for
sale or export of mussels or clams shall physically possess the resident
or nonresident commercial mussel and clam sherman’s license on his
or her person during all such activities.
(8) A holder of a resident or nonresident commercial mus-
sel and clam sherman’s license may be assisted by other persons, pro-
vided the licensee is present and is the only person physically disturbing
mussel or clam beds.
(g) Exception. A person who possesses a valid shing license
or who is a resident and is exempt from licensing requirements under
Parks and Wildlife Code, §46.002, may take or harvest from the public
water of the state not more than 25 pounds a day of whole mussels
and clams, or 12 pounds of mussel and clam shells, for use and sale in
jewelry and collectibles.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Texas Parks and Wildlife Department
Effective date: November 13, 2006
Proposal publication date: June 9, 2006
For further information, please call: (512) 389-4775
TITLE 34. PUBLIC FINANCE
PART 1. COMPTROLLER OF PUBLIC
ACCOUNTS
CHAPTER 5. FUNDS MANAGEMENT
(FISCAL AFFAIRS)
SUBCHAPTER A. JUDICIARY DEPARTMENT
PROCEDURES
34 TAC §§5.1, 5.4, 5.6, 5.8
The Comptroller of Public Accounts adopts amendments to
§5.1, concerning denitions, §5.4, concerning claims for ad-
ditional compensation for active, retired, and former district
judges, §5.6, concerning expense accounts of district judges
and district attorneys, and §5.8, concerning payroll procedures:
district judges, criminal district judges, district attorneys, criminal
district attorney. Section 5.1 is adopted with one change to the
proposed text as published in the September 1, 2006, issue of
the Texas Register (31 TexReg 7097). Sections 5.4, 5.6 and 5.8
are adopted without change and will not be republished.
The adopted amendments relate to procedures for paying
claims made by certain judges and criminal, district, and county
attorneys from the Comptroller’s Judiciary Section appropria-
tion. Section 5.1 is amended to update the denition of "ofcial
mileage guide" to mean the mileage guide currently adopted by
the comptroller’s ofce. A minor change in §5.1 is necessary
to correct the denition of "ofcial mileage guide" in order to
reference the "Texas Mileage Guide" instead of the "State of
Texas Travel Allowance Guide" as set out in the published rule.
Section 5.4 is amended to update the statutory reference from
the Texas Civil Statutes to the Government Code. Section 5.6
is amended for clarity by adding "travel" to the title and deleting
reference to outdated expense items in subsection (a)(1)(F) and
subsection (c). Section 5.8 is amended to update the reference
to the Internal Revenue Service form 204 which is now IRS
Form W-4.
No comments were received regarding adoption of the amend-
ment.
The amendments are adopted under Government Code,
§§24.019, 43.004 and 74.061; and Code of Criminal Procedure,
Articles 24.28 and 35.27.
The amendments implement Government Code, §660.043(c),
§24.019; and Code of Criminal Procedure, Articles 24.28 and
35.27.
§5.1. Denitions.
The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.
(1) Comptroller--The comptroller of public accounts of the
State of Texas.
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(2) Designated headquarters--The city limits of the town in
which a person’s headquarters are located.
(3) Ofcial mileage guide--The "Texas Mileage Guide"
(available in print and electronically) issued under Government Code,
§660.043(c). It is intended as a guide for state employees to use in the
calculation of mileage while on state business.
(4) Payroll period--Designates the time period for which
full-time state employees receive payment for services to the state.
(5) State pay warrant--A warrant issued by the comptroller
payable at the treasury for services rendered to the state.
(6) Travel voucher--An accounting document used to im-
plement payment to state ofcials and employees for travel expenses
incurred in the discharge of state business.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Chief Deputy General Counsel
Comptroller of Public Accounts
Effective date: November 19, 2006
Proposal publication date: September 1, 2006
For further information, please call: (512) 475-0387
34 TAC §5.9
The Comptroller of Public Accounts adopts the repeal of §5.9,
concerning travel expenses--judicial conferences, without
changes to the proposed text as published in the September 1,
2006, issue of the Texas Register (31 TexReg 7098).
The section is being repealed because the General Appropria-
tions Act provision upon which the rule is based has expired.
The substance of the current §5.9, as it applies to district judges
and district attorneys, will be included in §5.6, concerning Travel
and Expense Accounts of District Judges and District Attorneys.
No comments were received regarding adoption of the repeal.
The repeal is adopted under Government Code, §403.011.
The repeal implements Government Code, §§24.019, 43.004,
and 74.025.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Chief Deputy General Counsel
Comptroller of Public Accounts
Effective date: November 19, 2006
Proposal publication date: September 1, 2006
For further information, please call: (512) 475-0387
TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS
PART 1. TEXAS DEPARTMENT OF
PUBLIC SAFETY
CHAPTER 35. PRIVATE SECURITY
SUBCHAPTER D. SUMMARY SUSPENSION
37 TAC §35.52
The Texas Department of Public Safety adopts new §35.52,
concerning Summary Action Following Convictions, without
changes to the proposed text as published in the August 25,
2006, issue of the Texas Register (31 TexReg 6623).
Adoption of the new section is necessary in order to clarify the
board’s authority to act summarily when notied of a conviction.
No comments were received regarding adoption of the new sec-
tion.
The new section is adopted pursuant to Texas Government
Code, §411.004(3), which authorizes the Public Safety Com-
mission to adopt rules considered necessary for carrying
out the department’s work; and Texas Occupations Code,
§1702.061(b), which authorizes the department to adopt rules
to administer this chapter.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on October 24,
2006.
TRD-200605778
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Effective date: November 13, 2006
Proposal publication date: August 25, 2006
For further information, please call: (512) 424-2135
SUBCHAPTER E. GENERAL ADMINISTRA-
TION AND EXAMINATIONS
37 TAC §35.76
The Texas Department of Public Safety adopts the repeal of
§35.76, concerning Investigations by Security Department of Pri-
vate Businesses, without changes to the proposed text as pub-
lished in the August 25, 2006, issue of the Texas Register (31
TexReg 6623).
Repeal of the section is necessary as the statutory provision on
which it was based, and which it was intended to clarify, has
been repealed (subsection "e" of §1702.323 of the Occupations
Code).
No comments were received regarding adoption of the repeal.
The repeal is adopted pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission to
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adopt rules considered necessary for carrying out the depart-
ment’s work; and Texas Occupations Code, §1702.061(b), which
authorizes the department to adopt rules to administer this chap-
ter.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on October 24,
2006.
TRD-200605776
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Effective date: November 13, 2006
Proposal publication date: August 25, 2006




The Texas Department of Public Safety adopts an amendment
to §35.93, concerning Penalty Range, without changes to the
proposed text as published in the August 25, 2006, issue of the
Texas Register (31 TexReg 6624).
Adoption of the amendment to §35.93 is necessary in order to
clarify the scope of the fee schedule’s application.
No comments were received regarding adoption of the amend-
ment.
The amendment is adopted pursuant to Texas Government
Code, §411.004(3), which authorizes the Public Safety Com-
mission to adopt rules considered necessary for carrying
out the department’s work; and Texas Occupations Code,
§1702.061(b), which authorizes the department to adopt rules
to administer this chapter.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on October 24,
2006.
TRD-200605777
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Effective date: November 13, 2006
Proposal publication date: August 25, 2006




The Texas Department of Public Safety adopts new §35.242,
concerning Miscellaneous Regulated Businesses, with changes
to the proposed text as published in the August 25, 2006, issue
of the Texas Register (31 TexReg 6624) and will be republished.
The change to the section adds an additional class of license
(Class C) required of those persons who engage in the business
of recovering unclaimed or abandoned property. This change is
based on discussions with industry representatives.
Adoption of the new section is necessary in order to clarify the
application of Chapter 1702 of the Occupations Code to those
individuals who engage in the business of the retrieval of lost or
unclaimed property through the use of non-public information. In
addition, the title of the subchapter is also changed in order to
more accurately describe the rules within that subchapter.
The new section is adopted pursuant to Texas Government
Code, §411.004(3), which authorizes the Public Safety Com-
mission to adopt rules considered necessary for carrying
out the department’s work; and Texas Occupations Code,
§1702.061(b), which authorizes the department to adopt rules
to administer this chapter.
§35.242. Investigations Related to Unclaimed Property.
Any person who engages in the business of recovering unclaimed or
abandoned property, or who accepts employment to obtain or furnish
information related to such property, and seeks to recover such prop-
erty or information through any means other than the review of public
information as dened in Chapter 552 of the Texas Government Code,
is acting as an investigations company, as dened in §1702.104 of the
Act, and consequently is required to obtain a Class A or Class C Inves-
tigations Company License.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on October 24,
2006.
TRD-200605779
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Effective date: November 13, 2006
Proposal publication date: August 25, 2006
For further information, please call: (512) 424-2135
PART 6. TEXAS DEPARTMENT OF
CRIMINAL JUSTICE
CHAPTER 151. GENERAL PROVISIONS
37 TAC §151.51
The Texas Board of Criminal Justice adopts amendments to Title
37, Part 6, Chapter 151, General Provisions, §151.51, Custodial
Ofcer Certication and Hazardous Duty Pay Eligibility Guide-
lines, without changes to the text as proposed in the July 28,
2006, issue of the Texas Register (31 TexReg 5904).
These revisions are necessary to accurately reect eligibility
guidelines for custodial ofcer certication and hazardous duty
pay.
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No comments were received.
The amendment is adopted under Texas Government Code,
Chapter 659, Subchapter L and §813.506.
Cross Reference to Statutes: Texas Government Code,
§§508.001, 811.001, 815.505, and the General Appropriations
Act.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Texas Department of Criminal Justice
Effective date: November 16, 2006
Proposal publication date: July 28, 2006






The Texas Board of Criminal Justice adopts new rule Title 37,
Part 6, Chapter 152, Correctional Institutions Division, Subchap-
ter B, Correctional Capacity, §152.31, Addition to the Skyview
Unit Capacity with one change to the text as proposed in the
July 21, 2006, issue of the Texas Register (31 TexReg 5795).
The purpose of the new rule is to ensure inpatient psychiatric
treatment of female offenders, which has the potential to posi-
tively impact public safety at the time of their release by prevent-
ing the recidivism of these offenders.
Comments were received on August 10, August 14 and Septem-
ber 1, 2006 from three offenders at the Skyview Unit. No com-
ments were received from the public.
Comment: One offender expressed concern that she would no
longer be single celled.
Response: Texas Government Code, §501.113 provides that of-
fenders diagnosed with psychiatric illness be housed in single
cells if recommended by their individual treatment plan. The
Skyview Unit will still have 16 single cells available for housing.
In addition, patients can still be single celled even if there are two
beds in a cell. Finally, an additional 20 single cells are available
at the Mountain View Unit for crisis management. No changes
to the rule are warranted.
Comment: One offender noted that it was not clear for which
building the increase was proposed. He also expressed concern
that the second bed would result in a double bunk and offenders
on psychotropic medication might fall off the top bunk.
Response: Double bunking will not occur. The rule has been
revised by deleting the reference to Pod C so the Agency can add
the bunks to whatever building and pod it deems appropriate and
to allow the Agency the exibility to re-designate the buildings as
it deems necessary.
Comment: One offender stated that the unit has an overcrowd-
ing situation, but recognized the need to make room. This of-
fender proposed that A-pod be converted for diagnostic, evalua-
tion, and acute care; that offenders with HIV be single celled; that
dangerous people be put on a building unit like Skyview I, II, III, or
IV; and that offenders who are an escape risk or do not take their
medications be placed in building V. The offender stated that the
single cells are too small, and dormitory style housing should be
considered for the elderly and those in need of chronic care.
Response: The single rooms in building V exceed the standard
of 80 square feet for general population double occupancy cells.
The room is large enough to accommodate another bed. No
changes to the rule are warranted.
The new rule is adopted under Texas Government Code,
§§499.102, 499.104, and 499.105.
Cross Reference to Statutes: Texas Government Code,
§§499.103, 499.106, and 499.107.
§152.31. Addition to the Skyview Capacity.
At the Skyview Unit, an additional bed in 34 inpatient mental health
cells increases the capacity to 562.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Texas Department of Criminal Justice
Effective date: November 16, 2006
Proposal publication date: July 21, 2006
For further information, please call: (512) 463-0422
CHAPTER 163. COMMUNITY JUSTICE
ASSISTANCE DIVISION STANDARDS
37 TAC §163.25
The Texas Board of Criminal Justice adopts amendments to Title
37, Part 6, Chapter 163, Community Justice Assistance Division
Standards, Section §163.25, Community Justice Councils, Task
Forces and Plans without change to the text as proposed in the
July 28, 2006, issue of the Texas Register (31 TexReg 5906).
These revisions are necessary to provide the public notice on the
specic requirements of community justice councils, task forces
and plans.
No comments were received.
The amendment is adopted under Texas Government Code,
§509.003 and §509.007.
Cross Reference to Statutes: Texas Government Code, §76.002
and §76.003.
ADOPTED RULES November 10, 2006 31 TexReg 9331
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Texas Department of Criminal Justice
Effective date: November 16, 2006
Proposal publication date: July 28, 2006
For further information, please call: (512) 463-0422
TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE
PART 19. DEPARTMENT OF FAMILY
AND PROTECTIVE SERVICES
CHAPTER 700. CHILD PROTECTIVE
SERVICES
SUBCHAPTER D. SCHOOL INVESTIGATIONS
The Health and Human Services Commission adopts, on behalf
of the Department of Family and Protective Services (DFPS),
an amendment to §700.409 and the repeal of §700.522, without
changes to the proposed text published in the August 4, 2006, is-
sue of the Texas Register (31 TexReg 6190). Senate Bill 6, 79th
Legislature, Regular Session, 2005, revised the Texas Family
Code §261.302 to require DFPS to tape all interviews with chil-
dren that DFPS conducts during an investigation. As a result,
DFPS is repealing §700.522, which lists the good cause ex-
ceptions to audiotaping or videotaping interviews with children.
Also, DFPS is revising §700.409 to delete the cross reference to
§700.522.
The rule changes and repeal will function by ensuring that de-
partment interviews of children during investigations will be au-
diotaped or videotaped, thereby preserving evidence to support
actions needed to keep children safe.
No comments were received regarding adoption of the proposal.
40 TAC §700.409
The amendment is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The amendment implements Texas Family Code §261.302, as
amended by §1.21 of Senate Bill 6, 79th Legislature, Regular
Session.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Department of Family and Protective Services
Effective date: December 1, 2006
Proposal publication date: August 4, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER E. INTAKE, INVESTIGATION,
AND ASSESSMENT
40 TAC §700.522
The repeal is adopted under Human Resources Code (HRC)
§40.0505 and Government Code §531.0055, which provide that
the Health and Human Services Executive Commissioner shall
adopt rules for the operation and provision of services by the
health and human services agencies, including the Department
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study
and make recommendations to the Executive Commissioner and
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department.
The repeal implements Texas Family Code §261.302, as
amended by §1.21 of Senate Bill 6, 79th Legislature, Regular
Session.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Department of Family and Protective Services
Effective date: December 1, 2006
Proposal publication date: August 4, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER E. INTAKE, INVESTIGATION,
AND ASSESSMENT
40 TAC §700.519
The Health and Human Services Commission adopts, on behalf
of the Department of Family and Protective Services (DFPS), an
amendment to §700.519, without changes to the proposed text
as published in the August 4, 2006, issue of the Texas Register
(31 TexReg 6191). Prior to the 79th Legislature, Texas Fam-
ily Code §261.310 required DFPS to enact rules and adopt vol-
untary standards for investigators to encourage professionalism
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and consistency in the investigation of suspected child abuse
and neglect. Senate Bill 6, 79th Legislature, Regular Session,
2005, revised this statute so the standards are no longer vol-
untary, require additional types of training, and require DFPS to
preserve certain types of evidence (original recordings of intake
telephone calls, original worker case notes, videotapes, and au-
diotapes). As a result, DFPS is deleting references to the stan-
dards being voluntary, to require the additional training in spe-
cic subjects, and to require the preservation of specic types
of evidence for a year. In addition, the distinction between in-
vestigations performed by Child Protective Services and those
performed pursuant to Texas Family Code §261.401 is claried.
Also, paragraph (4) is amended to reect the current best prac-
tices to minimize the number of interviews with a child abuse
victim, while ensuring interviews are thorough and professional.
The cumulative effect of these changes will be to improve stan-
dards, training and protocols for child abuse investigations.
The amendment will function by enhancing the protection of chil-
dren and the integrity of the investigation by setting standards for
training child abuse investigators, taping of interviews with chil-
dren, and preserving the evidence.
No comments were received regarding adoption of the amend-
ment.
The amendment is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The amendment implements Texas Family Code §261.310, as
amended by §1.21 of Senate Bill 6, 79th Legislature, Regular
Session.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Department of Family and Protective Services
Effective date: December 1, 2006
Proposal publication date: August 4, 2006
For further information, please call: (512) 438-3437
CHAPTER 705. ADULT PROTECTIVE
SERVICES
SUBCHAPTER N. PUBLIC AWARENESS
40 TAC §705.8101
The Health and Human Services Commission adopts, on behalf
of the Department of Family and Protective Services (DFPS),
new §705.8101, without changes to the proposed text published
in the August 4, 2006, issue of the Texas Register (31 TexReg
6199). The justication for the new section is to outline a
statewide pubic awareness campaign strategy, as required by
Senate Bill 6, 79th Legislature, Regular Session, 2005.
The new section will function by educating the public regarding
abuse, neglect, and exploitation of vulnerable adults and reduc-
ing the incidences of maltreatment.
No comments were received regarding adoption of the new sec-
tion.
The new section is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new section implements §2.05 of Senate Bill 6, 79th Legis-
lature, Regular Session, 2005, and §40.0527 of the HRC.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Department of Family and Protective Services
Effective date: December 1, 2006
Proposal publication date: August 4, 2006
For further information, please call: (512) 438-3437
CHAPTER 745. LICENSING
The Health and Human Services Commission adopts, on behalf
of the Department of Family and Protective Services (DFPS),
amendments to §§745.11, 745.201, 745.243, 745.273, 745.275,
745.321, 745.323, 745.325, 745.341, 745.343, 745.345,
745.347, 745.349, 745.351, 745.385, 745.435, 745.501,
745.505, 745.507, 745.509, 745.519, 745.8307, 745.8605,
745.8613, 745.8683, 745.8807, 745.8835, 745.8837, 745.8843,
745.8855, and 745.8875; new §§745.277, 745.279, 745.281,
745.401, 745.403, 745.405, 745.407, 745.437, 745.901,
745.903, 745.905, 745.907, 745.909, 745.911, 745.913,
745.915, 745.8419, 745.8425, 745.8661, and 745.8841;
and the repeal of §§745.401, 745.403, 745.405, 745.407,
745.409, 745.8419, and 745.8841, in its Licensing chapter.
The amendments to §§745.243, 745.8605, 745.8837, and
745.8855; and new §§745.907, 745.911, and 745.913 are
adopted with changes to the proposed text published in the
May 12, 2006, issue of the Texas Register (31 TexReg 3849).
The amendments to §§745.11, 745.201, 745.273, 745.275,
745.321, 745.323, 745.325, 745.341, 745.343, 745.345,
745.347, 745.349, 745.351, 745.385, 745.435, 745.501,
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745.505, 745.507, 745.509, 745.519, 745.8307, 745.8613,
745.8683, 745.8807, 745.8835, 745.8843, and 745.8875; new
§§745.277, 745.279, 745.281, 745.401, 745.403, 745.405,
745.407, 745.437, 745.901, 745.903, 745.905, 745.909,
745.915, 745.8419, 745.8425, 745.8661, and 745.8841; and
the repeal of §§745.401, 745.403, 745.405, 745.407, 745.409,
745.8419, and 745.8841 are adopted without changes to the
proposed text and will not be republished.
The changes are the result of legislation passed during the 79th
Legislature, Regular Session, 2005, and changes necessary to
provide clarication to existing rules.
Legislated changes are the result of requirements stated in
House Bill (H.B.) 183 and Senate Bill (S.B.) 6, passed by the
79th Legislature, Regular Session, 2005 (hereafter referred to
as S.B. 6). These laws require the Executive Commissioner
to adopt or amend regulated child-care facility rules relating to
(1) a new denition for noncontiguous facilities; (2) controlling
persons; (3) denial of permit applications submitted by an entity
who has had a license revoked in another state; (4) invalidating
agency home verications if a public hearing was not held as re-
quired; and (5) changing the term "provisional license" to "initial
license." Clarications to existing rules address exemptions to
regulation, public hearings, permit issuance, permit suspension
due to nonpayment of fees, adverse action, and due process.
The sections will function by enhancing the protection of children
in out-of-home care and improving the quality of regulated child
care.
During the public comment period, DFPS received comments
from Central Texas Youth Services and a child-care provider. A
summary of the comments and responses follows:
Comment concerning §745.243, What does a completed appli-
cation for a permit include? One comment was received re-
garding §745.243(2)(H). The commenter stated that requiring a
high school diploma or its equivalent in order to be registered is
not needed and is irrelevant. The same commenter asked how
they are to obtain such a document in order to verify the edu-
cation, and if currently regulated operations are grandfathered.
The commenter added this is discriminatory.
Response: DFPS is not revising this section as a result of com-
ment. However, DFPS is revising paragraphs (4)(H) and (6)(F)
to correspond with changes in the new minimum standards.
Comment concerning §745.275, What are the specic require-
ments for a public notice and hearing? DFPS received one com-
ment regarding holding a hearing no later than one month after
the date the application is accepted. The commenter stated that
if DFPS denies the application based upon the results of the pub-
lic hearing, the owner of the facility has lost the investment of re-
modeling or new construction. This commenter recommended
DFPS alter the proposed rules to allow an application to be provi-
sionally approved based on architectural renderings of remodel-
ing or new construction followed by analysis of the public hearing
requirement. Should the provisional application continue to be
approved, then nal inspection of the completed facility could re-
sult in any necessary modications to meet full compliance and
then full application approval.
Response: DFPS is adopting this section without change. The
requirement to hold a public hearing no later than one month
after the date the application is accepted by DFPS is in current
rule; the amendment to this rule does not alter that requirement.
DFPS staff are responsible for providing information about the
regulatory process and technical assistance to applicants as well
as permit holders. Potential applicants are required to attend
orientation prior to submitting an application. Licensing staff
review oor plans with potential applicants and permit holders
who are considering remodeling. DFPS staff will discuss com-
pliance issues and offer technical assistance. Only certain res-
idential operations must comply with public notice and hearing
requirements. At orientation, DFPS staff provide information re-
garding the public hearing in order to help the applicant be pre-
pared. Handouts include information regarding steps that should
be taken prior to purchasing property, investing money, hiring
staff, and submitting an application.
Human Resources Code (HRC), §42.046, requires DFPS staff
to investigate after receipt of an application. DFPS staff must
complete the investigation prior to issuance. HRC, §42.048 re-
quires Licensing staff to issue a license after determining that an
applicant has satised all requirements.
Comments concerning §745.321, What will Licensing do after
accepting my application? One commenter stated that the facil-
ity must already be remodeled or built, in order to be inspected
by Licensing. Only after the inspection will DFPS decide to issue
or deny. If DFPS decides to deny the application, the owner has
lost the investment of remodeling or new construction. The com-
menter recommended DFPS alter the proposed rules to allow an
application to be provisionally approved based on architectural
renderings of remodeling or new construction followed by anal-
ysis of the public hearing requirement. Should the provisional
application continue to be approved, then nal inspection of the
completed facility could result in any necessary modications to
meet full compliance and then full application approval.
Response: DFPS is adopting this rule without change. The pro-
posed amendment to this rule only changes a time frame to de-
cide on an application from 60 days to two months, in order to
correspond with HRC, §42.046.
DFPS staff are responsible for providing information about the
regulatory process and technical assistance to applicants as well
as permit holders. Potential applicants are required to attend ori-
entation prior to submitting an application. Licensing staff review
oor plans with potential applicants, as well as permit holders,
who are considering remodeling. DFPS staff will discuss com-
pliance issues and offer technical assistance.
HRC, §42.046, requires DFPS staff to investigate after receipt
of an application. DFPS must complete the investigation prior
to issuance. HRC, §42.048 requires Licensing staff to issue a
license after determining that an applicant has satised all re-
quirements.
In addition, DFPS is revising the following rules:
§745.907, What are the consequences of Licensing designating
me as a controlling person? DFPS is revising subsection (a) to
further clarify that the designation of a controlling person only
applies to residential child-care licensing. Subsection (b) is clar-
ied to reect that a designated controlling person will not be
"sustained" until after the revocation of an operation is nal and
the person’s due process rights are exhausted.
§745.911, In what other circumstances may I not employ some-
one because of his previous involvement with a residential child-
care operation? DFPS is changing the word "sustained" to "-
nal" to reect the language in S.B. 6 and Licensing policy when
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referring to the completion of due process for the denial of a per-
mit.
§745.913, When does Licensing check whether someone is in-
eligible for employment at my residential child-care operation?
DFPS is deleting the word "form" because most background
checks are completed online.
§745.8605, When can Licensing take remedial action against
me? To conform with the intent of S.B. 6, DFPS is clarifying
this rule to reect that the new actions where we can impose
remedial actions only apply to residential childcare operations.
The language is also being claried to indicate that remedial ac-
tion can be taken before your designation as a controlling person
is sustained, and within ve years after the designation is sus-
tained.
§745.8837, Who can request the due process hearing? DFPS is
revising this rule to clarify that a controlling person may request a
due process hearing for an administrative penalty that is imposed
against him.
§745.8855, Can I waive my right to a due process hearing?
DFPS is clarifying this rule by referencing §745.907, which ex-
plains that the designation of a controlling person cannot become
nal until the revocation of an operation is nal.
SUBCHAPTER A. PRECEDENCE AND
DEFINITIONS
DIVISION 2. DEFINITIONS FOR THE
LANGUAGE USED IN THIS CHAPTER
40 TAC §745.11
The amendment is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The amendment implements HRC §42.042(a).
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: May 12, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER D. APPLICATION PROCESS
DIVISION 1. DEFINITIONS
40 TAC §745.201
The amendment is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The amendment implements Senate Bill 6, 79th Legislature,
Regular Session, 2005, and HRC §42.042(a).
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: May 12, 2006
For further information, please call: (512) 438-3437
DIVISION 3. SUBMITTING THE
APPLICATION MATERIALS
40 TAC §745.243
The amendment is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The amendment implements Senate Bill 6, 79th Legislature,
Regular Session, 2005, and HRC §42.042(a).
§745.243. What does a completed application for a permit include?
Application forms vary according to the type of permit. We will pro-
vide you with the required forms. Contact your local Licensing ofce
for additional information. The following table outlines the require-
ments for a completed application:
Figure: 40 TAC §745.243
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on October 25,
2006.




Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: May 12, 2006
For further information, please call: (512) 438-3437
DIVISION 4. PUBLIC NOTICE AND HEARING
REQUIREMENTS FOR RESIDENTIAL
CHILD-CARE OPERATIONS
40 TAC §§745.273, 745.275, 745.277, 745.279, 745.281
The amendments and new sections are adopted under Human
Resources Code (HRC) §40.0505 and Government Code
§531.0055, which provide that the Health and Human Services
Executive Commissioner shall adopt rules for the operation
and provision of services by the health and human services
agencies, including the Department of Family and Protective
Services; and HRC §40.021, which provides that the Family and
Protective Services Council shall study and make recommen-
dations to the Executive Commissioner and the Commissioner
regarding rules governing the delivery of services to persons
who are served or regulated by the department.
The amendments and new sections implement Senate Bill 6,
79th Legislature, Regular Session, 2005, and HRC §42.042(a).
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: May 12, 2006
For further information, please call: (512) 438-3437
DIVISION 6. REVIEWING THE APPLICATION
FOR COMPLIANCE WITH MINIMUM
STANDARDS, RULES, AND STATUTES
40 TAC §§745.321, 745.323, 745.325
The amendments are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The amendments implement Senate Bill 6, 79th Legislature,
Regular Session, 2005, and HRC §42.042(a).
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: May 12, 2006
For further information, please call: (512) 438-3437
DIVISION 7. THE DECISION TO ISSUE OR
DENY A PERMIT
40 TAC §§745.341, 745.343, 745.345, 745.347, 745.349,
745.351
The amendments are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The amendments implement Senate Bill 6, 79th Legislature,
Regular Session, 2005, and HRC §42.042(a).
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: May 12, 2006
For further information, please call: (512) 438-3437
DIVISION 8. DUAL AND MULTIPLE PERMITS
40 TAC §745.385
The amendment is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
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the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The amendment implements Senate Bill 6, 79th Legislature,
Regular Session, 2005, and HRC §42.042(a).
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: May 12, 2006
For further information, please call: (512) 438-3437
DIVISION 9. REAPPLYING FOR A PERMIT
40 TAC §§745.401, 745.403, 745.405, 745.407, 745.409
The repeals are adopted under Human Resources Code (HRC)
§40.0505 and Government Code §531.0055, which provide that
the Health and Human Services Executive Commissioner shall
adopt rules for the operation and provision of services by the
health and human services agencies, including the Department
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study
and make recommendations to the Executive Commissioner and
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department.
The repeals implement Senate Bill 6, 79th Legislature, Regular
Session, 2005.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: May 12, 2006
For further information, please call: (512) 438-3437
40 TAC §§745.401, 745.403, 745.405, 745.407
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement Senate Bill 6, 79th Legislature,
Regular Session, 2005, and HRC §42.042(a).
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: May 12, 2006
For further information, please call: (512) 438-3437
DIVISION 10. RELOCATION OF OPERATION
40 TAC §745.435, §745.437
The amendment and new section are adopted under Human
Resources Code (HRC) §40.0505 and Government Code
§531.0055, which provide that the Health and Human Services
Executive Commissioner shall adopt rules for the operation
and provision of services by the health and human services
agencies, including the Department of Family and Protective
Services; and HRC §40.021, which provides that the Family and
Protective Services Council shall study and make recommen-
dations to the Executive Commissioner and the Commissioner
regarding rules governing the delivery of services to persons
who are served or regulated by the department.
The amendment and new section implement Senate Bill 6, 79th
Legislature, Regular Session, 2005, and HRC §42.042(a).
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: May 12, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER E. FEES
40 TAC §§745.501, 745.505, 745.507, 745.509, 745.519
ADOPTED RULES November 10, 2006 31 TexReg 9337
The amendments are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The amendments implement Senate Bill 6, 79th Legislature,
Regular Session, 2005, and HRC §42.042(a).
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: May 12, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER G. RESIDENTIAL
CONTROLLING PERSON AND CERTAIN
EMPLOYMENT PROHIBITED
40 TAC §§745.901, 745.903, 745.905, 745.907, 745.909,
745.911, 745.913, 745.915
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement Senate Bill 6, 79th Legislature,
Regular Session, 2005, and HRC §42.042(a).
§745.907. What are the consequences of Licensing designating me
as a controlling person?
(a) If we designate you as a controlling person:
(1) We may not issue you a permit to operate a residential
child-care operation for ve years after our designation is sustained;
(2) You may not be the controlling person at a residential
child-care operation for ve years after the designation is sustained;
and
(3) A residential child-care operation may not employ you
for ve years after the designation is sustained.
(b) Our designation of you as a controlling person is sustained
when the revocation is nal and:
(1) You have waived your due process rights regarding the
designation; or
(2) The designation is upheld after you have exhausted
your due process rights.
§745.911. In what other circumstances may I not employ someone
because of his previous involvement with a residential child-care oper-
ation?
(a) You may not employ a person in any capacity to work in
a residential child-care operation if we denied the person a permit be-
cause the:
(1) Person is barred from operating a residential child-care
operation in another state; or
(2) Person’s permit to operate a residential child-care op-
eration in another state was revoked.
(b) The person is prohibited from employment in a residential
child-care operation on or after the denial referred to in subsection (a)
of this section is nal.
(c) If the person is no longer barred from operating in the other
state or is subsequently allowed to operate in the other state, then you
may employ the person if approved by Licensing.
§745.913. When does Licensing check whether someone is ineligible
for employment at my residential child-care operation?
(a) When you submit a Controlling Person Form to us, we will
check to see if any person listed on the form is a sustained controlling
person or if the person was denied a residential permit due to compli-
ance history in another state.
(b) When you submit a Request for Criminal History and Cen-
tral Registry Check for staff as required under §745.615 of this title
(relating to On whom must I request background checks?), we will
check whether the person is ineligible for employment at your oper-
ation for reasons noted under §745.907 of this title (relating to What
are the consequences of Licensing designating me as a controlling per-
son?) or §745.911 of this title (relating to In what other circumstances
may I not employ someone because of his previous involvement with
a residential child-care operation?).
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: May 12, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER J. WAIVERS AND VARIANCES
FOR MINIMUM STANDARDS
40 TAC §745.8307
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The amendment is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The amendment implements Senate Bill 6, 79th Legislature,
Regular Session, 2005, and HRC §42.042(a).
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: May 12, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER K. INSPECTIONS AND
INVESTIGATIONS
DIVISION 1. OVERVIEW OF INSPECTIONS
AND INVESTIGATIONS
40 TAC §745.8419
The repeal is adopted under Human Resources Code (HRC)
§40.0505 and Government Code §531.0055, which provide that
the Health and Human Services Executive Commissioner shall
adopt rules for the operation and provision of services by the
health and human services agencies, including the Department
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study
and make recommendations to the Executive Commissioner and
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department.
The repeal implements HRC §42.042(a).
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: May 12, 2006
For further information, please call: (512) 438-3437
40 TAC §745.8419, §745.8425
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC §42.042(a).
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: May 12, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER L. REMEDIAL ACTIONS
DIVISION 1. OVERVIEW OF REMEDIAL
ACTIONS
40 TAC §745.8605, §745.8613
The amendments are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The amendments implement Senate Bill 6, 79th Legislature,
Regular Session, 2005, and HRC §42.042(a).
§745.8605. When can Licensing take remedial action against me?
We can impose a remedial action any time we nd one of the following:
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(1) You supplied false information or made false state-
ments during the application process;
(2) You falsied or permitted to be falsied any record or
other materials that are required to be maintained by Licensing mini-
mum standards;
(3) You do not have the required insurance;
(4) You do not pay the required fees;
(5) A single serious deciency of minimum standards,
rules, or laws, including a nding of abuse or neglect or background
check matches;
(6) Several deciencies that create an endangering situa-
tion;
(7) A repetition or pattern of deciencies;
(8) An immediate threat or danger to the health or safety of
children;
(9) You or someone working at your operation refuses, pre-
vents, or delays our ability to conduct an inspection and/or investiga-
tion;
(10) A failure to timely report necessary changes to Licens-
ing;
(11) A failure to comply with any restrictions or limits
placed on your permit;
(12) A failure to meet the terms and conditions of your
evaluation or probation;
(13) A failure to comply with minimum standards, rules,
or laws at the end of the suspension period;
(14) On or after September 1, 2005:
(A) We revoked your permit to operate a residential
child-care operation; or
(B) You voluntarily closed your residential child-care
operation or relinquished your permit after receiving notice of our in-
tent to take adverse action against your permit or that we were taking
adverse action against your permit;
(15) You apply for a permit to operate a residential child-
care operation after we designate you as a controlling person, but before
the designation is sustained;
(16) It is within ve years since your designation as a con-
trolling person has been sustained;
(17) You apply for a permit to operate a residential child-
care operation, and you are barred from operating a residential child-
care operation in another state;
(18) You apply for a permit to operate a residential child-
care operation, and your permit to operate a residential child-care op-
eration in another state was revoked;
(19) You apply for a permit to operate a residential child-
care operation and:
(A) You fail to comply with public notice and hearing
requirements as set forth in §745.277 of this title (relating to What
will happen if I fail to comply with public notice and hearing require-
ments?); or
(B) The results of the public hearing meet one of the
criteria set forth in §745.279 of this title (relating to How may the re-
sults of a public hearing affect my application for a permit or a request
to amend my permit?);
(20) You operate a residential child-care operation, and that
operation discharges or retaliates against an employee, client, resident,
or other person because the person or someone on behalf of the person
les a complaint, presents a grievance, or otherwise provides in good
faith, information relating to the misuse of restraint or seclusion at the
operation;
(21) A reason set forth in Human Resources Code,
§42.078; or
(22) A failure to pay an administrative penalty under Hu-
man Resources Code, §42.078.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: May 12, 2006
For further information, please call: (512) 438-3437
DIVISION 3. ADVERSE ACTIONS
40 TAC §745.8661
The new section is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new section implements Senate Bill 6, 79th Legislature,
Regular Session, 2005, and HRC §42.042(a).
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: May 12, 2006
For further information, please call: (512) 438-3437
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DIVISION 4. JUDICIAL ACTIONS
40 TAC §745.8683
The amendment is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The amendment implements Senate Bill 6, 79th Legislature,
Regular Session, 2005, and HRC §42.042(a).
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: May 12, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER M. ADMINISTRATIVE
REVIEWS AND DUE PROCESS HEARINGS
DIVISION 1. ADMINISTRATIVE REVIEWS
40 TAC §745.8807
The amendment is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The amendment implements Senate Bill 6, 79th Legislature,
Regular Session, 2005, and HRC §42.042(a).
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: May 12, 2006
For further information, please call: (512) 438-3437
DIVISION 2. DUE PROCESS HEARINGS
40 TAC §§745.8835, 745.8837, 745.8841, 745.8843, 745.8855
The amendments and new section are adopted under Human
Resources Code (HRC) §40.0505 and Government Code
§531.0055, which provide that the Health and Human Services
Executive Commissioner shall adopt rules for the operation
and provision of services by the health and human services
agencies, including the Department of Family and Protective
Services; and HRC §40.021, which provides that the Family and
Protective Services Council shall study and make recommen-
dations to the Executive Commissioner and the Commissioner
regarding rules governing the delivery of services to persons
who are served or regulated by the department.
The amendments and new section implement Senate Bill 6, 79th
Legislature, Regular Session, 2005, and HRC §42.042(a).
§745.8837. Who can request the due process hearing?
(a) When we have designated a person as a perpetrator of child
abuse or neglect or determined that he is an immediate threat or danger
to the health or safety of children, only he can request the due process
hearing.
(b) When we are taking an adverse action against an operation
or determine an operation is an immediate threat or danger to the health
or safety of children, only the governing body, director, or the designee
can request the due process hearing.
(c) A licensed administrator can request a due process hearing
when we suspend, revoke, or deny his administrator’s license.
(d) A controlling person of a residential child-care operation
can request a due process hearing if an administrative penalty is im-
posed against him.
(e) A person that we designate as a controlling person of a
residential child-care operation can request a due process hearing for
that designation.
(f) The governing body, director, or the designee of the oper-
ation can request a due process hearing for an administrative penalty
imposed against a permit holder.
§745.8855. Can I waive my right to a due process hearing?
(a) You will waive your right to a due process hearing by not
requesting one according to §745.8839 of this title (relating to How do
I request a due process hearing? and §745.8841 of this title (relating
to Where do I send the written request for a due process hearing?). If
you waive your right to a due process hearing by not requesting one
according to the rules, our decision and/or action will be effective on
the date after your time period for requesting a due process hearing ex-
pires unless the due process hearing was offered due to the designation
of a controlling person. If so, see §745.907(b) of this title (relating to
(What are the consequences of Licensing designating me as a control-
ling person?) to determine when the action is effective.
(b) If you want to expedite the decision and/or action, you may
send us a written waiver of your right to the due process hearing be-
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fore the 30-day timeframe has expired. Our decision or action will be
effective on the date that we receive your written waiver.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Effective date: January 1, 2007
Proposal publication date: May 12, 2006
For further information, please call: (512) 438-3437
40 TAC §745.8841
The repeal is adopted under Human Resources Code (HRC)
§40.0505 and Government Code §531.0055, which provide that
the Health and Human Services Executive Commissioner shall
adopt rules for the operation and provision of services by the
health and human services agencies, including the Department
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study
and make recommendations to the Executive Commissioner and
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department.
The repeal implements Senate Bill 6, 79th Legislature, Regular
Session, 2005, and HRC §42.042(a).
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: May 12, 2006
For further information, please call: (512) 438-3437
DIVISION 3. OPERATIONS PENDING THE
ADMINISTRATIVE REVIEW AND DUE
PROCESS HEARING
40 TAC §745.8875
The amendment is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The amendment implements Senate Bill 6, 79th Legislature,
Regular Session, 2005, and HRC §42.042(a).
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: May 12, 2006
For further information, please call: (512) 438-3437
CHAPTER 745. LICENSING
The Health and Human Services Commission adopts, on behalf
of the Department of Family and Protective Services (DFPS),
amendments to §745.21 and §745.37 and new §745.9097,
with changes to the proposed text published in the May 19,
2006, issue of the Texas Register (31 TexReg 4175). The
amendments to §§745.35, 745.117, 745.4151, 745.8901,
745.8931, 745.8933, 745.8951, 745.8955, 745.8957, 745.8959,
745.8961, 745.8963, 745.8965, 745.8967, 745.8969, 745.8991,
745.8993, 745.8995, 745.8997, 745.8999, 745.9001, 745.9003,
745.9005, 745.9007, and 745.9031; the repeal of §§745.4001,
745.4003, 745.4021, 745.4023, 745.4027, 745.4029, 745.4061,
745.4069, 745.4071, 745.4073, 745.4077, 745.4079, 745.4091,
745.4093, 745.4095, 745.4097, 745.4099, 745.4101, 745.4103,
745.8903, 745.8905, 745.8907, 745.8909, 745.8911, 745.8913,
745.8953, 745.9009, 745.9011, 745.9013, 745.9035, 745.9037,
745.9039, 745.9041, 745.9061, 745.9063, 745.9065, 745.9067,
745.9069, and 745.9071; and new §§745.8903, 745.8905,
745.8907, 745.8909, 745.8911, 745.8913, 745.8915, 745.8917,
745.8919, 745.8921, 745.8935, 745.9009, 745.9011, 745.9013,
745.9015, 745.9017, 745.9019, 745.9021, 745.9023, 745.9035,
745.9037, 745.9039, 745.9061, 745.9063, 745.9065, 745.9067,
745.9069, 745.9071,745.9073, 745.9075, 745.9077, 745.9079,
745.9081, 745.9083, 745.9085, 745.9087, 745.9089, 745.9091,
745.9093, 745.9095, 745.9099, and 745.9100 are adopted
without changes to the proposed text and will not be repub-
lished. The changes are the result of (1) legislation passed
during the 79th Legislature, Regular Session, 2005; (2) changes
necessary to complement the proposed minimum standards in
Chapter 748, General Residential Operations and Residential
Treatment Centers; Chapter 749, Child-Placing Agencies; and
Chapter 750, Independent Foster Homes; and (3) changes
necessary to provide clarication to existing rules.
Legislated changes are the result of requirements stated in
Senate Bill (S.B.) 6, passed by the 79th Legislature, Regular
Session, 2005 (hereafter referred to as S.B. 6). Sections
1.111 to 1.121 of S.B. 6 made signicant revisions to Human
Resources Code (HRC), Chapter 43, Regulation of Child-Care
and Child-Placing Agency Administrators. These sections of
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S.B. 6 added the Child-Placing Agency Administrator License
(CPAAL), changed the minimum educational requirement for
a Child-Care Administrator’s License (CCAL) to a bachelor’s
degree, doubled the required training hours for renewal of an
Administrator’s License, and added to the law several conditions
that may result in remedial action regarding an Administrator’s
License. The revisions to Subchapter N of this chapter (relating
to Administrator Licensing) complement these changes in the
law, while also introducing some needed rule changes/additions,
such as rules addressing persons who hold both licenses and
a rule regarding a person’s inability to renew a license due to
active military duty.
Changes necessary to complement the minimum standards in
Chapters 748, 749, and 750 include the repeal of many of the
rules of Subchapter H of this chapter (relating to Residential
Child-Care Minimum Standards). These rules are now in the
minimum standards chapters. The changes include revising the
denition of "minimum standards" to reect the new minimum
standards chapters. They also include changes in the list of
residential child-care operation types, as many will now fall
under the license type of "general residential operation" rather
than more restrictive license types such as "emergency shelter"
or "halfway house." These changes also resulted in replacing
the previous Subchapter O with stand-alone rules regarding
the qualications, guidelines, and requirements for conducting,
evaluating, and approving independent pre-adoptive home
screenings and independent post-placement adoptive reports.
For individuals performing these home screenings and adoptive
reports, having the rules in one place is more user friendly and
no judgment calls have to be made regarding what rules are
applicable.
The sections will function by enhancing the health, safety, and
welfare of children in residential child care and improving the
quality of residential child care.
During the public comment period DFPS received comments
from Christian Homes of Abilene; Handle with Care; 115
child-care providers from Knowledge Learning Corporation,
Almost Angels Christian Academy, Childtime Learning Centers,
Stepping Stones Learning Center, Linda’s Little Angels Learning
Center, Kiddie Koop Enrichment Center, Luv ’N’ Care Learning
Center, Creative Academy Inc., Education Connection, El Paso
Children’s Day Care, Concorida Learning Center, Dallas North
Montessori School, Children’s Courtyard Centers; a director of
an unknown center; a lobbyist for the Texas Licensed Child Care
Association; and three individuals. A summary of the comments
and responses follows:
Comment concerning §745.35, What is residential child care?
One commenter suggested specically including child-placing
agencies and maternity homes in the denition of residential
child care.
Response: DFPS is adopting this section without change. The
denition in this rule is taken directly from §1.90 of S.B. 6. This
denition does include maternity homes and child-placing agen-
cies, which are specically listed as types of residential child-
care operations in §745.37 of this title (relating to What types of
operations does Licensing regulate?).
Comment concerning §745.37, What specic types of operations
does Licensing regulate? One commenter suggested adding
"during any calendar year" to the description of a maternity home
in this rule.
Response: DFPS is adopting this section with a change to the
maternity home description, which claries that the care for four
or more women occur "within a period of 12 months," as specied
in §249.001 of the Health and Safety Code.
Comments concerning §745.117, Which programs of limited du-
ration are exempt from Licensing regulation? DFPS received
119 comments. The commenters stated that all children in out-
of-home care or in any care need to be in regulated facilities
and/or they do not want exemptions to regulation so that chil-
dren are safe, thus putting all providers on a level playing eld
and affording all children the same opportunities for regulated
care.
Response: DFPS is adopting this section without change. Chap-
ter 42 of the Human Resources Code (HRC) requires regula-
tion of a child-care facility, and it includes that certain child-care
programs are exempt from licensure. The exemptions from li-
censure are included under HRC, §42.041. DFPS is amending
only two of the eight exemptions listed in the table that was pub-
lished for public comment. DFPS didn’t receive specic com-
ments regarding the proposed amendments. The amendments
actually strengthen the two exemptions in order that Licensing
regulates those child-care operations that operate outside spe-
cic boundaries added by the changes. The changes are to:
paragraph (1), which is an exemption for short-term child day
care programs offering care to children only when the parents are
on the premise. The revision more closely mirrors the intent of
HRC, §42.041(b)(3), by imposing specic boundaries; and para-
graph (6), which claries that a respite care program that oper-
ates more than 40 days per year is subject to regulation. This
amendment corresponds with rules in the residential child-care
minimum standards.
Comment concerning §745.8903, What is a child-placing agency
administrator? One commenter suggested that independent fos-
ter homes should be required to have Licensed Administrators.
Response: DFPS is adopting this section without change. Pre-
viously, independent foster family homes were never required
to have Licensed Administrators; only independent foster group
homes were required to have Licensed Administrators. S.B. 6,
HRC Chapter 43, revised this requirement and independent fos-
ter group homes are no longer required to have Licensed Ad-
ministrators.
In addition, DFPS is adopting §725.21 with a change to para-
graph (12) to correct the title of §745.901. Section 745.9097 is
adopted with a change to correct a typographical error. The cor-
rection of error was published in the June 2, 2006, issue of the
Texas Register (31 TexReg 4674).
SUBCHAPTER A. PRECEDENCE AND
DEFINITIONS
DIVISION 3. DEFINITIONS FOR LICENSING
40 TAC §745.21
The amendment is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
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governing the delivery of services to persons who are served or
regulated by the department.
The amendment implements HRC, Chapter 43, as amended and
added by S.B. 6, and HRC, §42.042.
§745.21. What do the following words and terms mean when used in
this chapter?
The following words and terms, when used in this chapter, have the
following meanings unless the context clearly indicates otherwise:
(1) Abuse--As dened in the Texas Family Code,
§261.401(1) (relating to Agency Investigation) and §745.8557 of
this title (relating to What is abuse?).
(2) Afnity--Related by marriage as set forth in the Gov-
ernment Code, §573.024 (relating to Determination of Afnity).
(3) Capacity--The maximum number of children that a per-
mit holder may care for at one time.
(4) Caregiver--A person whose duties include the supervi-
sion, guidance, and protection of a child or children.
(5) Child--A person under 18 years old.
(6) Child-care facility--An establishment subject to regu-
lation by Licensing which provides assessment, care, training, educa-
tion, custody, treatment, or supervision for a child who is not related
by blood, marriage, or adoption to the owner or operator of the fa-
cility, for all or part of the 24-hour day, whether or not the establish-
ment operates for prot or charges for its services. A child-care facility
includes the people, administration, governing body, activities on or
off the premises, operations, buildings, grounds, equipment, furnish-
ings, and materials. A child-care facility does not include child-placing
agencies, listed family homes, or maternity homes.
(7) Child day care--As dened in §745.33 of this title (re-
lating to What is child day care?).
(8) Child-placing agency (CPA)--A person, including an
organization, other than the parents of a child who plans for the place-
ment of or places a child in a child-care operation or adoptive home.
(9) Children related to the caregiver--Children who are the
children, grandchildren, siblings, great-grandchildren, rst cousins,
nieces, or nephews of the caregiver, whether by afnity or consan-
guinity or as the result of a relationship created by court decree.
(10) Consanguinity--Two individuals are related to each
other by consanguinity if one is a descendant of the other; or they
share a common ancestor. An adopted child is considered to be
related by consanguinity for this purpose. Consanguinity is dened
in the Government Code, §573.022 (relating to Determination of
Consanguinity).
(11) Contiguous operations--Two or more operations that
touch at a point on a common border or located in the same building.
(12) Controlling person--As dened in §745.901 of this ti-
tle (relating to Who is a controlling person in a residential child-care
operation?).
(13) Deciency--Any failure to comply with a standard,
rule, law, specic term of your permit, or condition of your evalua-
tion, probation, or suspension.
(14) Designated perpetrator--As dened in §745.731 of
this title (relating to What are designated perpetrators and sustained
perpetrators of child abuse or neglect?).
(15) Division--The Licensing Division within the Texas
Department of Family and Protective Services (DFPS).
(16) Employee--Any person employed by or that contracts
with the permit holder, including but not limited to caregivers, drivers,
kitchen personnel, maintenance and administrative personnel, and the
center/program director.
(17) Endanger--To expose a child to a situation where
physical or mental injury to a child is likely to occur.
(18) Exploitation--As dened in the Texas Family Code,
§261.401(2) (relating to Agency Investigation).
(19) Finding--The conclusion of an investigation or inspec-
tion indicating compliance or deciency with one or more minimum
standards or laws.
(20) Governing body--The entity with ultimate authority
and responsibility for the operation.
(21) Governing body designee--The person named on the
application as the designated representative of a governing body who
is ofcially authorized by the governing body to speak for and act on
its behalf in a specied capacity.
(22) Household member--An individual, other than the
caregiver(s), who resides in an operation.
(23) Kindergarten age--As dened in §745.101(1) of this
title (relating to What words must I know to understand this subchap-
ter?).
(24) Licensed administrator--As dened in §745.8905 of
this title (relating to What is a licensed administrator?).
(25) Minimum standards--The rules contained in Chapters
727 of this title (relating to Licensing of Maternity Facilities), 746 of
this title (relating to Minimum Standards for Child-Care Centers), 747
of this title (relating to Minimum Standards for Child-Care Homes),
748 of this title (relating to General Residential Operations and Res-
idential Treatment Centers), 749 of this title (relating to Child-Plac-
ing Agencies), 750 of this title (relating to Independent Foster Homes)
and Subchapter I of this chapter (relating to Maternity Home Minimum
Standards), which are minimum requirements for permit holders that
are enforced by DFPS to protect the health, safety and well-being of
children.
(26) Neglect--As dened in the Texas Family Code,
§261.401(3) (relating to Agency Investigation) and §745.8559 of this
title (relating to What is neglect?).
(27) Operation--A person or entity offering a program that
may be subject to Licensing regulation. An operation includes the
building and grounds where the program is offered, any person in-
volved in providing the program, and any equipment used in providing
the program. An operation includes a child-care facility, child-placing
agency, listed family home, or maternity home.
(28) Parent--A person that has legal responsibility for or
legal custody of a child, including the managing conservator or legal
guardian.
(29) Permit--A license, certication, registration, listing,
or any other written authorization granted by Licensing to operate a
child-care facility, child-placing agency, listed family home, or mater-
nity home. This also includes a child-care administrator’s license.
(30) Permit holder--The person or entity granted the per-
mit.
(31) Pre-kindergarten age--As dened in §745.101(2) of
this title (relating to What words must I know to understand this sub-
chapter?).
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(32) Program--Activities and services provided by an op-
eration.
(33) Regulation--The enforcement of statutes and the de-
velopment and enforcement of rules, including minimum standards.
Regulation includes the licensing, certifying, registering, and listing of
an operation or child-care administrator.
(34) Report--An expression of dissatisfaction or concern
about an operation, made known to DFPS staff, that alleges a possi-
ble violation of minimum standards or the law and involves risk to a
child/children in care.
(35) Residential child care--As dened in §745.35 of this
title (relating to What is residential child care?).
(36) State Ofce of Administrative Hearings (SOAH)--See
§745.8831 and §745.8833 of this title (relating to What is a due process
hearing? and What is the purpose of a due process hearing?).
(37) Sustained perpetrator--See §745.731 of this title (re-
lating to What are designated perpetrators and sustained perpetrators
of child abuse or neglect?).
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: May 19, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER B. CHILD CARE AND OTHER
OPERATIONS THAT WE REGULATE
40 TAC §745.35, §745.37
The amendments are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The amendments implement HRC, Chapter 42, as amended and
added by S.B. 6.
§745.37. What specic types of operations does Licensing regulate?
The charts in paragraphs (1), (2), and (3) of this section list the types of
operations for child day care and residential child care that we regulate.
Maternity homes, child-placing agencies, and foster homes veried by
a child-placing agency are included in the residential child-care chart.
(1) Types of Child Day-Care Operations before September
1, 2003.
Figure: 40 TAC §745.37(1)
(2) Types of Child Day-Care Operations on and after
September 1, 2003.
Figure: 40 TAC §745.37(2)
(3) Types of Residential Child-Care Operations.
Figure: 40 TAC §745.37(3)
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Effective date: January 1, 2007
Proposal publication date: May 19, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER C. OPERATIONS THAT ARE
EXEMPT FROM REGULATION
DIVISION 2. EXEMPTIONS FROM
REGULATION
40 TAC §745.117
The amendment is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The amendment implements HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Effective date: January 1, 2007
Proposal publication date: May 19, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER H. RESIDENTIAL
CHILD-CARE MINIMUM STANDARDS
ADOPTED RULES November 10, 2006 31 TexReg 9345
DIVISION 1. IMMUNIZATIONS
40 TAC §745.4001, §745.4003
The repeals are adopted under Human Resources Code (HRC)
§40.0505 and Government Code §531.0055, which provide that
the Health and Human Services Executive Commissioner shall
adopt rules for the operation and provision of services by the
health and human services agencies, including the Department
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study
and make recommendations to the Executive Commissioner and
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department.
The repeals implement HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: May 19, 2006
For further information, please call: (512) 438-3437
DIVISION 2. CHILD-PLACING AGENCY
STANDARDS FOR CONDUCTING A FOSTER
HOME SCREENING, PRE-ADOPTIVE HOME
SCREENING, AND POST-PLACEMENT
ADOPTIVE REPORT
40 TAC §§745.4021, 745.4023, 745.4027, 745.4029
The repeals are adopted under Human Resources Code (HRC)
§40.0505 and Government Code §531.0055, which provide that
the Health and Human Services Executive Commissioner shall
adopt rules for the operation and provision of services by the
health and human services agencies, including the Department
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study
and make recommendations to the Executive Commissioner and
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department.
The repeals implement HRC, §42.042 and Family Code,
§107.0511 and §107.052.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: May 19, 2006
For further information, please call: (512) 438-3437
DIVISION 3. ADDITIONAL CHILD-PLACING
AGENCY STANDARDS FOR CONDUCTING A
PRE-ADOPTIVE HOME SCREENING
40 TAC §§745.4061, 745.4069, 745.4071, 745.4073,
745.4077, 745.4079
The repeals are adopted under Human Resources Code (HRC)
§40.0505 and Government Code §531.0055, which provide that
the Health and Human Services Executive Commissioner shall
adopt rules for the operation and provision of services by the
health and human services agencies, including the Department
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study
and make recommendations to the Executive Commissioner and
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department.
The repeals implement HRC, §42.042 and Family Code,
§107.0511 and §107.052.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: May 19, 2006
For further information, please call: (512) 438-3437
DIVISION 4. ADDITIONAL CHILD-PLACING
AGENCY STANDARDS FOR FOSTER HOMES
AND FOR CONDUCTING FOSTER HOME
SCREENINGS
40 TAC §§745.4091, 745.4093, 745.4095, 745.4097,
745.4099, 745.4101, 745.4103
The repeals are adopted under Human Resources Code (HRC)
§40.0505 and Government Code §531.0055, which provide that
the Health and Human Services Executive Commissioner shall
adopt rules for the operation and provision of services by the
health and human services agencies, including the Department
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study
and make recommendations to the Executive Commissioner and
31 TexReg 9346 November 10, 2006 Texas Register
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department.
The repeals implement HRC, §42.042.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: May 19, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER H. RESIDENTIAL
CHILD-CARE: DRUG TESTING AND
LAW ENFORCEMENT ADMISSIONS
DIVISION 6. DRUG TESTING
40 TAC §745.4151
The amendment is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The amendment implements HRC, §42.042 and §42.057.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: May 19, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER N. CHILD-CARE
ADMINISTRATOR’S LICENSING
DIVISION 1. OVERVIEW OF CHILD-CARE
ADMINISTRATOR’S LICENSING
40 TAC §§745.8903, 745.8905, 745.8907, 745.8909,
745.8911, 745.8913
The repeals are adopted under Human Resources Code (HRC)
§40.0505 and Government Code §531.0055, which provide that
the Health and Human Services Executive Commissioner shall
adopt rules for the operation and provision of services by the
health and human services agencies, including the Department
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study
and make recommendations to the Executive Commissioner and
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department.
The repeals implement HRC Chapter 43, as amended and
added by S.B. 6.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: May 19, 2006
For further information, please call: (512) 438-3437
DIVISION 3. LICENSING’S REVIEW OF
YOUR APPLICATION
40 TAC §745.8953
The repeal is adopted under Human Resources Code (HRC)
§40.0505 and Government Code §531.0055, which provide that
the Health and Human Services Executive Commissioner shall
adopt rules for the operation and provision of services by the
health and human services agencies, including the Department
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study
and make recommendations to the Executive Commissioner and
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department.
The repeal implements HRC, Chapter 43, as amended and
added by S.B. 6.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on October 25,
2006.
TRD-200605812
ADOPTED RULES November 10, 2006 31 TexReg 9347
Gerry Williams
General Counsel
Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: May 19, 2006
For further information, please call: (512) 438-3437
DIVISION 4. RENEWING YOUR CCAL
40 TAC §§745.9009, 745.9011, 745.9013
The repeals are adopted under Human Resources Code (HRC)
§40.0505 and Government Code §531.0055, which provide that
the Health and Human Services Executive Commissioner shall
adopt rules for the operation and provision of services by the
health and human services agencies, including the Department
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study
and make recommendations to the Executive Commissioner and
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department.
The repeals implement HRC, Chapter 43, as amended and
added by S.B. 6.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: May 19, 2006
For further information, please call: (512) 438-3437
DIVISION 5. REMEDIAL ACTIONS
40 TAC §§745.9035, 745.9037, 745.9039, 745.9041
The repeals are adopted under Human Resources Code (HRC)
§40.0505 and Government Code §531.0055, which provide that
the Health and Human Services Executive Commissioner shall
adopt rules for the operation and provision of services by the
health and human services agencies, including the Department
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study
and make recommendations to the Executive Commissioner and
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department.
The repeals implement HRC, Chapter 43, as amended and
added by S.B. 6.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: May 19, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER N. ADMINISTRATOR
LICENSING
DIVISION 1. OVERVIEW OF CHILD-CARE
ADMINISTRATOR’S LICENSING
40 TAC §§745.8901, 745.8903, 745.8905, 745.8907,
745.8909, 745.8911, 745.8913, 745.8915, 745.8917, 745.8919,
745.8921
The amendment and new sections are adopted under Human
Resources Code (HRC) §40.0505 and Government Code
§531.0055, which provide that the Health and Human Services
Executive Commissioner shall adopt rules for the operation
and provision of services by the health and human services
agencies, including the Department of Family and Protective
Services; and HRC §40.021, which provides that the Family and
Protective Services Council shall study and make recommen-
dations to the Executive Commissioner and the Commissioner
regarding rules governing the delivery of services to persons
who are served or regulated by the department.
The amendment and new sections implement HRC, Chapter 43,
as amended and added by S.B. 6.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: May 19, 2006
For further information, please call: (512) 438-3437
DIVISION 2. SUBMITTING YOUR
APPLICATION MATERIALS
40 TAC §§745.8931, 745.8933, 745.8935
The amendments and new section are adopted under Human
Resources Code (HRC) §40.0505 and Government Code
§531.0055, which provide that the Health and Human Services
Executive Commissioner shall adopt rules for the operation
and provision of services by the health and human services
agencies, including the Department of Family and Protective
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Services; and HRC §40.021, which provides that the Family and
Protective Services Council shall study and make recommen-
dations to the Executive Commissioner and the Commissioner
regarding rules governing the delivery of services to persons
who are served or regulated by the department.
The amendments and new section implement HRC, Chapter 43,
as amended and added by S.B. 6.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: May 19, 2006
For further information, please call: (512) 438-3437
DIVISION 3. LICENSING’S REVIEW OF
YOUR APPLICATION
40 TAC §§745.8951, 745.8955, 745.8957, 745.8959,
745.8961, 745.8963, 745.8965, 745.8967, 745.8969
The amendments are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The amendments implement HRC, Chapter 43, as amended and
added by S.B. 6.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: May 19, 2006
For further information, please call: (512) 438-3437
DIVISION 4. RENEWING YOUR
ADMINISTRATOR LICENSE
40 TAC §§745.8991, 745.8993, 745.8995, 745.8997,
745.8999, 745.9001, 745.9003, 745.9005, 745.9007, 745.9009,
745.9011, 745.9013, 745.9015, 745.9017, 745.9019, 745.9021,
745.9023
The amendments and new sections are adopted under Human
Resources Code (HRC) §40.0505 and Government Code
§531.0055, which provide that the Health and Human Services
Executive Commissioner shall adopt rules for the operation
and provision of services by the health and human services
agencies, including the Department of Family and Protective
Services; and HRC §40.021, which provides that the Family and
Protective Services Council shall study and make recommen-
dations to the Executive Commissioner and the Commissioner
regarding rules governing the delivery of services to persons
who are served or regulated by the department.
The amendments and new sections implement HRC, Chapter
43, as amended and added by S.B. 6.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: May 19, 2006
For further information, please call: (512) 438-3437
DIVISION 5. REMEDIAL ACTIONS
40 TAC §§745.9031, 745.9035, 745.9037, 745.9039
The amendment and new sections are adopted under Human
Resources Code (HRC) §40.0505 and Government Code
§531.0055, which provide that the Health and Human Services
Executive Commissioner shall adopt rules for the operation
and provision of services by the health and human services
agencies, including the Department of Family and Protective
Services; and HRC §40.021, which provides that the Family and
Protective Services Council shall study and make recommen-
dations to the Executive Commissioner and the Commissioner
regarding rules governing the delivery of services to persons
who are served or regulated by the department.
The amendment and new sections implement HRC, Chapter 43,
as amended and added by S.B. 6.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on October 25,
2006.
TRD-200605819
ADOPTED RULES November 10, 2006 31 TexReg 9349
Gerry Williams
General Counsel
Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: May 19, 2006





40 TAC §§745.9061, 745.9063, 745.9065, 745.9067,
745.9069, 745.9071
The repeals are adopted under Human Resources Code (HRC)
§40.0505 and Government Code §531.0055, which provide that
the Health and Human Services Executive Commissioner shall
adopt rules for the operation and provision of services by the
health and human services agencies, including the Department
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study
and make recommendations to the Executive Commissioner and
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department.
The repeals implement HRC, Chapter 43, as amended and
added by S.B. 6.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: May 19, 2006
For further information, please call: (512) 438-3437
40 TAC §§745.9061, 745.9063, 745.9065, 745.9067,
745.9069, 745.9071,745.9073, 745.9075, 745.9077, 745.9079,
745.9081, 745.9083, 745.9085, 745.9087, 745.9089, 745.9091,
745.9093, 745.9095, 745.9097, 745.9099, 745.9100
The new sections are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, §42.042 and Family Code,
§107.0511 and §107.052.
§745.9097. What information must the post-placement adoptive re-
port include?
(a) It must include the following documented information:
(1) A summary of all assessments and available informa-
tion about the child who is the subject of a petition for adoption, in-
cluding:
(A) Health history, social history, educational history,
genetic and family history, and other information required by the Texas
Family Code, §162.005 and §162.007;
(B) History of physical, sexual, or emotional abuse ex-
perienced by the child;
(C) History of any previous placements, including the
date and reasons for placement;
(D) The child’s understanding of adoptive placement or
conservatorship; and
(E) The child’s legal status;
(2) A summary of all assessments, interviews, and avail-
able information about the prospective adoptive parents including:
(A) The pre-adoptive home screening (see §745.9061
of this title (relating to What is a pre-adoptive home screening?) and
§745.9069 of this title (relating to What information must be included
in the pre-adoptive home screening?));
(B) The birth parents’ expectations for adoptive place-
ment and further involvement (see §745.9081 of this title (relating to
Must the pre-adoptive home screening include information about birth
parents?));
(C) Individual strengths and weaknesses of the adoptive
parents;
(D) Observations made relative to the family’s interac-
tions with each other;
(E) Interviews of persons specied in §745.9073 of this
title (relating to Whom must I interview when conducting a pre-adop-
tive home screening or a post-placement adoptive report?); and
(F) A visit to the home (see §745.9077 of this title (re-
lating to What are the requirements for visiting the home during a
pre-adoptive home screening or a post-placement adoptive report?));
(3) An evaluation of the child’s present or prospective
physical, intellectual, social, and psychological functioning and needs,
and whether the environment will meet those needs;
(4) A summary of the adjustment of the family and child in
the home during the six-month placement period, if appropriate;
(5) Sources of information and verication, to the extent
possible, of all statements of fact pertinent to the report;
(6) The basis for your conclusions or recommendations;
and
(7) The names and the qualications of all persons in-
volved in the preparation and evaluation of the report.
(b) All persons involved in the preparation and evaluation of
the study must sign the report.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
31 TexReg 9350 November 10, 2006 Texas Register





Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: May 19, 2006
For further information, please call: (512) 438-3437
CHAPTER 746. MINIMUM STANDARDS FOR
CHILD-CARE CENTERS
The Health and Human Services Commission adopts, on
behalf of the Department of Family and Protective Services
(DFPS), amendments to §§746.3401, 746.5101, 746.5401, and
746.5607, in its Minimum Standards for Child-Care Centers
chapter. The amendment to §746.5401 is adopted with changes
to the proposed text published in the May 12, 2006, issue of
the Texas Register (31 TexReg 3862). The amendments to
§§746.3401, 746.5101, and 746.5607 are adopted without
changes to the proposed text and will not be republished. The
amendments to §§746.3401, 746.5101, and 746.5401 change
provisional permit to initial permit based on legislation passed
by Senate Bill 6, 79th Legislature, Regular Session, 2005. The
amendment to §746.5607 updates the rule for center-based
operations in response to House Bill 183 of the 79th Legislature,
Regular Session, 2005, and claries safety requirements for
children younger than one year and more than 20 pounds.
The amendments will function by enhancing the protection of
children in out-of-home care and improving the quality of reg-
ulated child care.
During the public comment period, DFPS received comments
from Texas Licensed Child Care Association, Children’s Court-
yard, Knowledge Learning Corporation, Childtime Learning Cen-
ters, and child care providers. A summary of the comments and
responses follows:
§746.3401. Must my child-care center have an annual sanitation
inspection?
§746.5101. Must my child-care center have an annual re in-
spection?
§746.5401. Must my child-care center be inspected for gas
leaks?
Comments: One commenter supported the changes. One hun-
dred and fteen comments were received concerning the con-
tent of the rules in general, but were not related to the proposed
changes.
(1) One hundred and ten of the commenters stated public
schools and/or child-care programs operating in public schools
should be held to the same standard as other DFPS regulated
programs, so all children in out of home care are afforded the
same protection.
(2) One commenter recommended the rule language be
changed to "ensuring these programs meet the equivalent of
these life and safety standard inspections from another entity".
Response: The current rules allow child-care centers located in
public school buildings to comply with the requirements for re,
sanitation, and gas leak inspections by either obtaining an in-
spection specic to the area used by the child-care operation,
or by providing documentation indicating the state or local in-
spector has approved the building for public school use or an in-
spection is not available. These options allow for the numerous
variations found between independent school districts across the
state, while ensuring that children in regulated child-care benet
from similar standards that promote a safe and healthy environ-
ment. The rules do not exempt child-care centers located in pub-
lic school buildings from re, sanitation, or gas leak inspections.
(3) Regarding §746.5101, one commenter questioned whether
the re inspection form will be changed to match the rule.
Response: DFPS will ensure that forms are consistent with the
rules.
(4) Regarding §746.5401, two of the commenters questioned
whether programs without gas lines would still be required to
obtain a gas leak test. One of these commenters requested this
be made clear in the rule. One of the commenters stated it is not
reasonable to incur a cost for a gas leak inspection every two
years if the center does not use gas.
Response: Current §746.5403 indicates that only child-care cen-
ters that use natural gas or LP-gas must be tested for gas leaks;
however, in response to the commenter’s suggestion, DFPS is
revising §746.5401 to clarify which operations are required to be
inspected for gas leaks.
§746.5607. What safety seat system must I use when I transport
children?
Comment: DFPS received 88 comments.
(1) Five commenters supported the proposed changes. Eighty-
two commenters did not support the proposed changes. These
commenters recommended the age of children required to use
a child passenger safety seat/ booster seat remain at younger
than four years and not be increased to younger than ve years.
Response: House Bill 183 of the 79th Legislature, Regular Ses-
sion, 2005, changed the ages of children using child passenger
safety seat systems from younger than four years to younger
than ve years. DFPS is revising the rule in response to that bill.
(2) Many of the same commenters requested the gross vehi-
cle weight rating (GVWR) specied in the rule be changed from
10,000 lbs to 9500 lbs (mini-buses). One commenter also stated
exempting "mini-buses" from the use of child passenger safety
seats/booster seats would provide for safety without giving larger
institutions a competitive advantage in being able to offer eld
trips and other enrichment activities outside the child-care cen-
ter. Another commenter recommended that the requirements
only be applied to 15-passenger vans, not large and mini-buses.
One commenter expressed confusion about whether the pro-
posed changes apply to large yellow school buses.
Response: Section 746.5607 specically exempts vehicles with
a GVWR of 10,000 lbs or more. A GVWR of 10,000 lbs. or more
is used by the National Transportation Safety Board (NTSB) to
dene "large school buses," which must comply with specic oc-
cupant crash protection standards not typically met by vehicles
with a lower GVWR. The term "school bus" may refer to a vari-
ety of vehicle types used to transport persons to and from school
or school activities, and which may or may not meet the same
safety standards.
SUBCHAPTER R. HEALTH PRACTICES
ADOPTED RULES November 10, 2006 31 TexReg 9351
DIVISION 1. ENVIRONMENTAL HEALTH
40 TAC §746.3401
The amendment is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The amendment implements S.B. 6, 79th Legislature, Regular
Session, 2005.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: May 12, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER W. FIRE SAFETY AND
EMERGENCY PRACTICES
DIVISION 1. FIRE INSPECTION
40 TAC §746.5101
The amendment is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The amendment implements S.B. 6, 79th Legislature, Regular
Session, 2005.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: May 12, 2006
For further information, please call: (512) 438-3437
DIVISION 4. GAS AND PROPANE TANKS
40 TAC §746.5401
The amendment is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The amendment implements S.B. 6, 79th Legislature, Regular
Session, 2005.
§746.5401. Must my child-care center be inspected for gas leaks?
If your child-care center uses natural or liquid propane (LP) gas, your
child-care center must be inspected for gas leaks before we issue your
initial permit, and once every two years after your permit is issued,
unless your child-care center is located in a public school building that
the state or local re marshal has approved for public school use.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: May 12, 2006
For further information, please call: (512) 438-3437
SUBCHAPTER X. TRANSPORTATION
40 TAC §746.5607
The amendment is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
31 TexReg 9352 November 10, 2006 Texas Register
The amendment implements House Bill 183, 79th Legislature,
Regular Session, 2005.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Department of Family and Protective Services
Effective date: January 1, 2007
Proposal publication date: May 12, 2006
For further information, please call: (512) 438-3437




The Health and Human Services Commission adopts, on behalf
of the Department of Family and Protective Services (DFPS), an
amendment to §747.5407, without changes to the proposed text
published in the May 12, 2006, issue of the Texas Register (31
TexReg 3863). The justication for the amendment to §747.5407
is to update the rule for home-based operations in response to
House Bill 183 of the 79th Legislature, Regular Session, 2005,
and to clarify safety requirements for children younger than one
year and more than 20 pounds.
The amendment will function by enhancing the protection of chil-
dren in out-of-home care and improving the quality of regulated
child care.
During the public comment period, DFPS received comments
from Texas Licensed Child Care Association, Children’s Court-
yard, Knowledge Learning Corporation, Childtime Learning Cen-
ters, and child care providers. DFPS received 88 comments. A
summary of the comments and responses follow:
(1) Five commenters supported the proposed changes. Eighty
two commenters did not support the proposed changes. These
commenters recommended the age of children required to use a
child passenger safety seat/booster seat remain at younger than
four years and not be increased to younger than ve years.
Response: DFPS is adopting this rule without change. House
Bill 183 of the 79th Legislature, Regular Session, 2005, changed
the ages of children using child passenger safety seat systems
from younger than four years to younger than ve years. DFPS’s
rule revision is in response to that bill.
(2) Many of the same commenters requested the gross vehi-
cle weight rating (GVWR) specied in the rule be changed from
10,000 lbs to 9500 lbs (mini-buses). One commenter also stated
exempting "mini-buses" from the use of child passenger safety
seats/booster seats would provide for safety without giving larger
institutions a competitive advantage in being able to offer eld
trips and other enrichment activities outside the child-care cen-
ter. Another commenter recommended that the requirements
only be applied to 15-passenger vans, not large and mini-buses.
One commenter expressed confusion about whether the pro-
posed changes apply to large yellow school buses.
Response: DFPS is adopting this rule without change. Section
747.5407 specically exempts vehicles with a GVWR of 10,000
lbs or more. A GVWR of 10,000 lbs. or more is used by the
National Transportation Safety Board (NTSB) to dene "large
school buses," which must comply with specic occupant crash
protection standards not typically met by vehicles with a lower
GVWR. The term "school bus" may refer to a variety of vehicle
types used to transport persons to and from school or school
activities, and which may or may not meet the same safety stan-
dards.
The amendment is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The amendment implements House Bill 183, 79th Legislature,
Regular Session, 2005.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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TITLE 43. TRANSPORTATION
PART 1. TEXAS DEPARTMENT OF
TRANSPORTATION
CHAPTER 31. PUBLIC TRANSPORTATION
The Texas Department of Transportation (department) adopts
amendments to §31.3, denitions, new §31.17, Section 5316
Grant Program, and new §31.18, Section 5317 Grant Program.
The amendments to §§31.3, 31.17 and 31.18 are adopted with
changes to the proposed text as published in the August 11,
2006, issue of the Texas Register (31 TexReg 6311).
EXPLANATION OF ADOPTED AMENDMENTS AND NEW
SECTIONS
Title 49, USC §5316, as added by the Safe, Accountable, Flex-
ible, Efcient Transportation Equity Act: A Legacy for Users,
(Pub. L. No. 109-59) (2005) (SAFETEA-LU), authorizes the U.S.
Secretary of Transportation to make available grants to support
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employment and employment-related public transportation ac-
tivities under a program called "Job Access and Reverse Com-
mute" (JARC).
Title 49, USC §5317, as added by SAFETEA-LU, authorizes the
U.S. Secretary of Transportation to make available grants for
public transportation projects that provide new public transporta-
tion services and public transportation alternatives beyond those
currently required by the Americans with Disabilities Act of 1990
(ADA) that assist individuals with disabilities with transportation
including transportation to and from jobs and employment sup-
port services. The program is called New Freedom (NF).
For urbanized areas less than 200,000 population and for
rural areas, the governor of Texas (governor) has delegated
project selection and grant administration for these programs
to the Texas Transportation Commission (commission). The
commission adopts rules concerning project selection and the
administration of the JARC and NF programs to implement
federal laws and regulations and permit the commission to
award grants.
Existing §31.3, Denitions, is amended to include new terms
used in §31.17 and §31.18. Denitions are taken from federal
statute or other guidance published by the Federal Transit Ad-
ministration. The denitions are renumbered to accommodate
the alphabetical inclusion of the terms.
New §31.3(16), Employment-related transportation, describes
assistance to individuals in job search (interviews, trips to em-
ployment ofces), job preparation (college or vocational training
classes) and support activities such as taking children to day-
care.
New §31.3(30), Job access project, denes public transporta-
tion related to the development and maintenance of transporta-
tion services designed to transport welfare recipients and eligible
low-income individuals to and from jobs and employment-related
destinations.
New §31.3(36), Low-income individual, is a person whose family
income is at or below 150 percent of the poverty line (as that term
is dened in §673(2) of the Community Services Block Grant Act
(42 USC §9902(2)) for a family of the size involved, or as oth-
erwise dened by 49 USC §5316, the Job Access and Reverse
Commute program.
New §31.3(37), Mobility management, means short-range plan-
ning and management activities and projects for improving co-
ordination among public transportation and other transportation
services providers. Typically these activities are carried out by
transit agencies or their subcontractors through an agreement
with a person, including a governmental entity. Mobility man-
agement excludes operating public transportation services.
New §31.3(40), New public transportation services, with respect
to the NF program, are dened as activities that (1) are targeted
toward people with disabilities; (2) meet the intent of the NF pro-
gram by removing barriers to transportation and assisting per-
sons with disabilities with transportation, including transportation
to and from jobs and employment services; and (3) were not in-
cluded in a Transportation Improvement Program or Statewide
Transportation Improvement Program prior to August 10, 2005.
New §31.3(63), Reverse commute project, denes transporta-
tion of residents of urbanized areas and other than urbanized
areas to suburban employment opportunities, or as otherwise
dened by 49 USC §5316, the Job Access and Reverse Com-
mute program.
New §31.3(82), Welfare recipient, denes an individual who has
received assistance under a state or tribal program funded under
part A of Title IV of the Social Security Act at any time during the
previous three-year period, or as otherwise dened by 49 USC
§5316, the Job Access and Reverse Commute program.
In developing new §31.17 and new §31.18, the department
draws from the federal statute; the Federal Transit Adminis-
tration’s Interim Guidance on Implementation, published in the
Federal Register, 71 Fed. Reg. 13,456 (March 15, 2006); the
Federal Transit Administration’s "Guidance for Fiscal Year 2007
Implementation; Notice of Availability of Circulars" calling for
comments on draft circulars for the JARC and NF programs,
Federal Register, 71 Fed. Reg. 52,610, (September 6, 2006);
the joint guidance documentation issued by the U.S. Depart-
ment of Labor, U.S. Department of Transportation, and the U.S.
Department of Health and Human Services provide sufcient
detailed guidance for the local decision makers to decide how
best to use their match (See "Use Of TANF, WtW, and Job
Access Funds for Transportation", http://www.fta.dot.gov/fund-
ing/grants/grants_nancing_3715); and the department’s
existing rules for federal program administration contained in
Title 43, Chapter 31, Subchapter C.
Section 31.17(a), Purpose, identies the JARC federal law,
states its purpose, and also states that the commission has
been designated by the governor to administer the program in
areas less than 200,000 population.
Section 31.17(b), Goal and objectives, states the department’s
goal and objectives for promoting public transportation services
targeted to employment transportation in accordance with the
Federal Transit Administration’s guidance on implementing the
program.
Section 31.17(c), Department role, states that the department
will act as the designated recipient for funds for areas less than
200,000 population, while allowing subrecipients to retain control
over daily operations.
Section 31.17(d), Project types, provides an illustrative list of
projects that JARC grants may fund. The JARC project types
detail elements included in these programs so that project spon-
sors will have an understanding of eligible project types.
Section 31.17(e), Eligible subrecipients, mirrors the language in
49 USC §5316, which lists eligible subrecipients as state agen-
cies, local governmental authorities, private non-prot organiza-
tions and operators of public transportation services. Private
for-prot businesses may participate as a contractor to a sub-
recipient. Applicants who are subrecipients of public transporta-
tion funds through another department program must be in good
standing with the department as dened in §31.3.
Section 31.17(f), Eligible assistance categories, lists state ad-
ministrative expenses, capital expenses, project administration
expenses, planning expenses, marketing expenses and operat-
ing expenses as eligible for reimbursement and gives the per-
centage of federal and non-federal match required for each cat-
egory.
Section 31.17(g), Ineligible expenses, lists those costs that are
not reimbursable, which includes construction expenses, except
for minor passenger amenities, extended vehicle warranties,
purchase and/or maintenance of vehicles for private use, and
other expenses prohibited by the Federal Transit Administration.
Section 31.17(h), Local share requirements, states that other
U.S. Department of Transportation funds cannot be used for the
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local (non-federal) match requirement. Eligible match sources
include local, state, and federal programs, including funds dis-
bursed from the Texas Workforce Commission; local workforce
development boards; and human services agencies, including
funds awarded to the state for the Medicaid Medical Transporta-
tion Program. Documented in-kind services related to a pro-
posed JARC project are eligible with prior department approval.
The subsection claries that fares cannot be used for local match
but must, instead, reduce the net operating expense.
Section 31.17(i), Planning requirement, reects the federal
requirement for prioritized JARC projects to be derived from a
locally developed, coordinated public transit-human services
transportation plan. It is anticipated that the regional service
planning process will be used to meet the requirements of the
local coordinated planning process.
Section 31.17(j), Allocation of funds, allows the department to
use up to 10% of the federal apportionment to urbanized areas
less than 200,000 population and to nonurbanized areas for ad-
ministrative, planning and technical assistance activities asso-
ciated with JARC. The commission will competitively award the
remaining funds. The department will issue a call for projects
in the Texas Register. The subsection lists the content of the
Texas Register notice. Funds from one category (urbanized area
less than 200,000 population or nonurbanized area) shall not be
moved to the other, without a certication from the governor. The
origination location of the riders shall be the basis for determin-
ing which apportionment is used to fund a particular project.
Section 31.17(k), Grant award, states that the department will
enter into a grant agreement with individual subrecipients. The
commission has expressed its commitment to a plan to improve
transportation in Texas. The plan has ve goals: 1) reduce con-
gestion; 2) enhance safety; 3) expand economic opportunity; 4)
improve air quality; and, 5) increase the value of transportation
assets. The subsection enumerates the criteria that the commis-
sion will use in awarding grant funds in a manner that facilitates
the goals of the plan. Failure to expend funds in a timely manner
may cause the department to terminate the grant and re-award
the balance of funds to another project.
Section 31.17(l), Vehicle leasing, permits subrecipients to lease
vehicles to other entities, with prior department approval, such as
local public bodies or agencies, private non-prot organizations
and private for-prot businesses, as long as the purpose of the
JARC project is carried out by the lessee. The subrecipient is
responsible for ensuring the lessee follows all applicable laws
and regulations.
Section 31.17(m), Incidental vehicle use, allows vehicles to be
used for other purposes, and to accommodate riders not en-
gaged in employment activities, when such activities/riders do
not interfere with employment transportation purposes.
Section 31.17(n), Disposition of vehicles at end of the grant,
states that vehicles purchased with JARC funds may be trans-
ferred to another subrecipient in accordance with state disposi-
tion requirements.
Section 31.18(a), Purpose, identies the New Freedom federal
law, states its purpose, and also states that the commission has
been designated by the governor to administer the program in
areas with less than 200,000 population.
Section 31.18(b), Goal and objectives, states the department’s
goal and objectives for the NF program. These projects shall
provide new public transportation services and public transporta-
tion alternatives, beyond those currently required by the Amer-
icans with Disabilities Act of 1990 (ADA), that assist individu-
als with disabilities with transportation including transportation
to and from jobs and employment support services.
Section 31.18(c), Department role, stipulates that the depart-
ment will act as the designated recipient for funds for areas with
less than 200,000 population, while allowing subrecipients to re-
tain control over daily operations.
Section 31.18(d), Project types, provides an illustrative list of
projects that NF grants may fund. The list is not intended to
be an exhaustive list of the project types. The projects listed
are examples of new public transportation services and public
transportation alternatives, beyond those currently required by
the Americans with Disabilities Act of 1990 (ADA), that assist
individuals with disabilities with transportation, including trans-
portation to and from jobs and employment support services.
Section 31.18(e), Eligible subrecipients, mirrors the language in
49 USC §5317, which lists eligible subrecipients as state agen-
cies, local governmental authorities, private non-prot organiza-
tions, and operators of public transportation services. Private
for-prot businesses may participate as a contractor to a subre-
cipient. Applicants who are subrecipients of public transporta-
tion funds through another department program must be in good
standing with the department as dened in §31.3.
Section 31.18(f), Eligible assistance categories, lists state ad-
ministrative expenses, capital expenses, project administration
expenses, and operating expenses as eligible for reimbursement
and gives the percentage of federal and non-federal match re-
quired for each category.
Section 31.18(g), Ineligible expenses, lists those costs that are
not reimbursable, including extended vehicle warranties, pur-
chase and/or maintenance of private use vehicles, and other FTA
prohibited expenses.
Section 31.18(h), Local share requirements, states that other
U.S. Department of Transportation funds cannot be used for the
local (non-federal) match requirement. Eligible match sources
include local, state, and federal programs, including funds dis-
bursed from the Texas Workforce Commission; local workforce
development boards; and human services agencies, including
funds awarded to the state for the Medicaid Medical Transporta-
tion Program. Documented in-kind services related to the NF
project are eligible with prior department approval. The subsec-
tion claries that fares cannot be used for local match but must,
instead, reduce the net operating expense.
Section 31.18(i), Planning requirement, reects the federal re-
quirement for prioritized NF projects to come from a locally devel-
oped, coordinated public transit-human services transportation
plan. It is anticipated that the regional service planning process
will be used to meet the requirements of the local coordinated
planning process.
Section 31.18(j), Allocation of funds, allows the department to
use up to 10% of the federal apportionment to urbanized areas
with less than 200,000 population and to nonurbanized areas
for administrative, planning, and technical assistance activities
associated with NF. The commission will competitively award the
remaining funds. The department will issue a call for projects
in the Texas Register. The subsection lists the content of the
Texas Register notice. Funds from one category (urbanized area
less than 200,000 population or nonurbanized area) shall not be
moved to the other. The origination location of the riders shall be
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the basis for determining which apportionment is used to fund a
particular project.
Section 31.18(k), Grant award, states that the department will
enter into a grant agreement with individual subrecipients. The
commission has expressed its commitment to a plan to improve
transportation in Texas. The plan has ve goals: 1) reduce con-
gestion; 2) enhance safety; 3) expand economic opportunity; 4)
improve air quality; and, 5) increase the value of transportation
assets. The subsection enumerates the criteria that the commis-
sion will use in awarding grant funds in a manner that facilitates
the goals of the plan. Failure to expend funds in a timely manner
may cause the department to terminate the grant and re-award
the balance of funds to another project.
Section 31.18(l), Vehicle leasing, permits subrecipients to lease
vehicles to other entities, with prior department approval, such
as local public bodies or agencies, private non-prot organiza-
tions, and private for-prot businesses, as long as the purpose
of the NF project is carried out by the lessee. The subrecipient
is responsible for ensuring the lessee follows all applicable laws
and regulations.
Section 31.18(m), Incidental vehicle use, allows vehicles to be
used for other purposes, and to accommodate able-bodied per-
sons, when such activities/riders do not interfere with transporta-
tion opportunities specically designed for persons with disabili-
ties.
Section 31.18(n), Disposition of vehicles at end of the grant,
states that vehicles purchased with NF funds may be transferred
to another subrecipient in accordance with state disposition re-
quirements.
The Public Transportation Advisory Committee (PTAC) met on
October 20, 2006 to review the rules and by motion recom-
mended to the commission that the rules be adopted.
COMMENTS
In the period between the publication of the proposed rules and
these nal rules, the U.S. Department of Transportation Federal
Transit Administration (FTA) provided additional information for
the implementation of the JARC and NF programs. The depart-
ment has made changes that consider this guidance.
The denition of mobility management, new §31.3 (37), has been
reworded to consider the additional guidance provided by FTA.
The department added to the denition of §31.3(40) by including
the words "or alternatives" and included the requirement that NF
projects be beyond ADA requirements.
The additional guidance provided by the FTA proposed circu-
lar concerning implementation of the JARC program indicates
that private for-prot businesses may be subrecipients. This is
a change from their role in other formula programs, which limits
private for prot businesses to being contractors to subrecipi-
ents. New §31.17(e) and §31.18(e) are changed to reect the
guidance for the JARC and NF program issued by the FTA in its
proposed circular.
Due to federal guidance, new §31.17(f) is changed to add
purchase of vouchers as an eligible operating expense; new
§31.17(g) is changed to include the federal prohibition against
purchasing transit passes for use on xed route or ADA com-
plementary paratransit services; new §31.17(i) is changed to
include a requirement that the JARC project documentation
describe the role of the local workforce development board
or its service providers in developing the project; and new
§31.17(n) is changed to delete a reference to federal disposition
requirements because state laws and procedures govern the
disposition of property when the state is the designated recipi-
ent.
Due to federal guidance, new §31.18(b) is changed to require
that transportation services and alternatives must be "beyond
ADA" requirements, in accordance with federal law. New
§31.18(f) is changed to add the purchase of vouchers as an
eligible operating expense, to comply with the new guidance
received from FTA. The list of eligible items is changed to specif-
ically state that maintenance is an eligible operating expense,
with prior department approval. New §31.18(g) is changed to
include marketing, planning, and the federal prohibition against
purchasing transit passes for use on xed route or ADA com-
plementary paratransit services. New §31.18(n) is changed to
delete a reference to federal disposition requirements because
state laws and procedures govern the disposition of property
when the state is the designated recipient.
Other minor changes were added to correct grammar and im-
prove clarity and readability.
In addition, comments on the proposed amendments and new
sections were received.
Comment
One commenter stated that specic language should be added
to ensure that the grant recipients will not create new services if
existing providers and services are currently available, and that
the language should demonstrate and ensure coordination. The
use of universal travel vouchers that are acceptable by all service
providers in the area is one example of such coordination.
Response
The federal law authorizing both the JARC and NF programs
requires that JARC and NF projects must be derived from a lo-
cally developed, coordinated public transportation - human ser-
vices transportation plan. The department has established that
the ongoing regional coordinated plans will fulll the role of the
locally developed, coordinated public transportation-human ser-
vices transportation plan. The elimination of duplicative services
is a focal point of these regional plans. No changes in the pro-
posed rules were made as a result of this comment.
Comment
The Texas Workforce Commission (TWC) supports allowing re-
gional service plans to be used to meet the requirements of the
local coordinated planning process required for a JARC project.
TWC has encouraged the Local Workforce Development Boards
(Boards) to become an integral part of these regional service
plans by providing input on the needs of the workforce and on
economic development within their respective areas. In addi-
tion, TWC staff serves on the TxDOT regional planning study
group. However, TWC states concern that the proposed rules,
which detail the local planning requirements, refer to a "pub-
lic transit-human service transportation plan." TWC states that
the needs of the Texas workforce system should be explicitly
stated. In addition, TWC states that representatives from the
Texas workforce system should be listed as required represen-
tatives involved in the development of the plan. TWC also state
that any TWC funds used as match for JARC must also meet
federal and state requirements or restrictions regarding eligible
populations to be served. TWC currently issues guidance to the
Boards on the allowable uses of designated transportation funds
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and will continue to provide guidance or assistance regarding the
use of funds for transportation services.
Response
In response to the comment, the department has incorporated
language in §31.17(i)(4)(D) that requires participation by local
workforce development boards or their service providers in
JARC proposals. In addition, the applicable FTA proposed





The amendments are adopted under Transportation Code,
§201.101, which provides the commission with the authority to
establish rules for the conduct of the work of the department.
CROSS REFERENCE TO STATUTE
Transportation Code, Chapter 461.
§31.3. Denitions.
The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise:
(1) Administrative expenses--Include, but are not limited
to, general administrative expenses such as salaries of the project di-
rector, secretary, and bookkeeper; insurance premiums or payments to a
self-insurance reserve; ofce supplies; facilities and equipment rental;
and standard overhead rates.
(2) Allocation--A preliminary distribution of grant funds
representing the maximum amount to be made available to a subrecip-
ient during the scal year, subject to the subrecipient’s completion of
and compliance with all application requirements, rules, and regula-
tions applicable to the specic funding program.
(3) Authority--A metropolitan or regional authority created
under Transportation Code, Chapter 451 or 452, or a city transit depart-
ment created under Transportation Code, Chapter 453, by a municipal-
ity having a population of not less than 200,000 according to the most
recent federal census.
(4) Average revenue vehicle capacity--The number of seats
in all revenue vehicles divided by the number of revenue vehicles.
(5) Capital expenses--Include the acquisition, construc-
tion, and improvement of public transit facilities and equipment
needed for a safe, efcient, and coordinated public transportation
system.
(6) Commission--The Texas Transportation Commission.
(7) Common rule--49 CFR Part 18, Uniform Administra-
tive Requirements for Grants and Cooperative Agreements to State and
Local Governments.
(8) Contractor--A recipient of public transportation funds
through a contract with the department.
(9) Corrective action plan--A plan developed by the rail
transit agency that describes the actions the rail transit agency will take
to minimize, control, correct, or eliminate hazards, and the schedule
for implementing those actions.
(10) Department--The Texas Department of Transporta-
tion.
(11) Deputy executive director--The deputy executive di-
rector of the department.
(12) Designated recipient--The state, an authority, a munic-
ipality that is not included in an authority, a local governmental body,
or a nonprot entity providing rural public transportation services, that
receives federal or state public transportation money through the de-
partment or the Federal Transit Administration, or its successor.
(13) Director--The director of public transportation for the
department.
(14) District--One of the 25 districts of the department hav-
ing responsibility for administration of public transportation programs
in a designated geographic area.
(15) District engineer--The chief executive ofcer in
charge of a district.
(16) Employment-related transportation--Transportation
to support services that assist individuals in job search or job prepa-
ration. Trips to daycare centers, one-stop workforce centers, jobs
interviews, and vocational training are examples.
(17) Equipment--Tangible, nonexpendable, personal prop-
erty having a useful life of more than one year and an acquisition cost
of $5,000 or more per unit.
(18) Executive director--The chief executive ofcer of the
department.
(19) Fatality--A death that results from an incident and that
occurs within 30 days following the incident.
(20) Federally funded project--A public transportation
project that is being funded in part under the provisions of the Federal
Transit Act, as amended, 49 USC §5301 et seq., the Federal-Aid
Highway Act of 1973, as amended, 23 USC §101 et seq., or any other
federal program for funding public transportation.
(21) Fiscal year--The state accounting period of 12 months
that begins on September 1 of each calendar year and ends on August
31 of the following calendar year.
(22) FRA--The Federal Railroad Administration, an
agency of the United States Department of Transportation.
(23) FTA--The Federal Transit Administration, an agency
of the United States Department of Transportation.
(24) Good standing--A status indicating that the depart-
ment’s director of public transportation has not sent a letter to an entity
signifying the entity is in noncompliance with any aspect of a program.
(25) Hazard--Any real or potential condition (as dened in
the rail transit agency’s hazard management process) that can cause
injury, illness, or death; damage to or loss of a system, equipment or
property; or damage to the environment.
(26) Incident--An intentional or unintentional act that oc-
curs on or in association with transit-controlled property and that threat-
ens or affects the safety or security of an individual or property.
(27) Individual--A passenger; employee; contractor; other
rail transit facility worker; pedestrian; trespasser; or any person on rail
transit controlled property.
(28) Injury--Any physical damage or harm that occurs to an
individual as a result of an incident and that requires immediate medical
attention away from the scene.
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(29) Investigation--The process used to determine the
causal and contributing factors of an accident or hazard, so that actions
can be identied to prevent recurrence.
(30) Job access project--A public transportation project re-
lating to the development and maintenance of transportation services
designed to transport welfare recipients and eligible low-income indi-
viduals to and from jobs and activities related to their employment, or
as otherwise dened by 49 USC §5316, the Job Access and Reverse
Commute program.
(31) Like-kind exchange--The trade-in or sale of a transit
vehicle before the end of its useful life to acquire a replacement vehicle
of like kind.
(32) Local funds--Directly generated funds, as dened in
the latest edition of the Federal Transit Administration National Tran-
sit Database Reporting Manual. Examples include, but are not limited
to, passenger fares, special transit fares, purchased transportation fares,
park and ride revenue, other transportation revenue, charter service rev-
enue, freight tariffs, station and vehicle concessions, advertising rev-
enue, funds dedicated to transit at their source, taxes, cash contribu-
tions, contract revenue, general revenue, and in-kind contributions.
(33) Local governmental entity--Any local unit of govern-
ment including a city, town, village, municipality, county, city transit
department, metropolitan transit authority, or regional transit authority.
(34) Local public body--Includes cities, counties, and other
political subdivisions of states; public agencies; and instrumentalities
of one or more states, municipalities, or political subdivisions of states.
(35) Local share requirement--The amount of funds
required and eligible to match federally funded projects for the im-
provement of public transportation.
(36) Low income individual--An individual whose family
income is at or below 150 percent of the poverty line, as that term is de-
ned in the Community Services Block Grant Act (42 USC §9902(2)),
including any revision required by that section, for a family of the size
involved, or as otherwise dened by 49 USC §5316, the Job Access
and Reverse Commute program.
(37) Mobility management--Eligible capital expenses
consisting of short-range planning and management activities and
projects for improving coordination among public transportation
and other transportation-service providers carried out by a recipient
or subrecipient through an agreement entered into with a person,
including a government entity under, 49 USC Chapter 5300 et.seq
(other than Section 5309). Mobility management excludes operating
public transportation services.
(38) MPO--Metropolitan Planning Organization, the or-
ganization designated by the governor as the responsible entity for
transportation planning in urbanized areas over 50,000 in population.
(39) Net operating expenses--Those expenses that remain
after operating revenues are subtracted from eligible operating ex-
penses.
(40) New public transportation services or alternatives--An
activity that, with respect to the New Freedom program:
(A) is targeted toward people with disabilities;
(B) is beyond the ADA requirements;
(C) meets the intent of the program by removing barri-
ers to transportation and assisting persons with disabilities with trans-
portation, including transportation to and from jobs and employment
services; and
(D) is not included in a Transportation Improvement
Program or Statewide Transportation Improvement Program prior to
August 10, 2005.
(41) New starts project--Any rail xed guideway system
funded under FTA’s 49 USC §5309 discretionary construction program.
(42) Nonprot organization--A corporation or association
determined by the Secretary of the Treasury of the United States to
be an organization described by 26 USC §501(c), one that is exempt
from taxation under 26 USC §504(a) or §101, or one that has been de-
termined under state law to be nonprot and for which the state has
received documentation certifying the status of the nonprot organiza-
tion.
(43) Nonurbanized area--An area outside an urbanized
area.
(44) Obligated funds--Monies made available under a
valid, unexpired contract between the department and a public trans-
portation subrecipient.
(45) Operating expenses--Costs directly related to system
operations of a transit agency regardless of the category of funding. At
a minimum, this denition includes:
(A) fuel, oil, replacement tires, replacement parts that
do not meet the criteria for capital items, drivers’ and mechanics’
salaries and fringe benets, dispatchers’ salaries, and licenses;
(B) maintenance, repair, servicing, and inspection of
transit agency property, including both vehicles and other property,
whether routine or to remedy the effects of collision damage or van-
dalism; and
(C) expenses funded with capital or administrative
funds, including preventative maintenance, provision of paratransit
service under the Americans with Disability Act (ADA), capital cost
of contracting, and insurance.
(46) Passenger operations--The period of time when any
aspects of rail transit agency operations are initiated with the intent to
carry passengers.
(47) Private--Pertaining to nonpublic entities. This deni-
tion does not include municipalities or other political subdivisions of
the state; public agencies or instrumentalities of one or more states;
Indian tribes (except private nonprot corporations formed by Indian
tribes); public corporations, boards, or commissions established under
the law of any state; or entities subject to control by public authority,
whether state or municipal.
(48) Program standard--A written document developed
and distributed by the oversight agency, that describes the policies,
objectives, responsibilities, and procedures used to provide rail transit
agency safety and security oversight.
(49) Project--The public transportation activities to be car-
ried out by a subrecipient, as described in its application for funding.
(50) Property damage--The dollar amount required to re-
place any vehicle, whether transit or non-transit, and any property or
facility damaged during an incident, or to repair it to the condition of
the property or facility that existed before the incident.
(51) Public transportation--Transportation of passengers
and their hand-carried packages or baggage on a regular or continuing
basis by means of surface or water conveyance. This denition in-
cludes xed guideway transportation and underground transportation,
but excludes services provided by aircraft, taxicabs, ambulances, and
emergency vehicles.
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(52) Rail transit accident--An incident involving a rail
xed guideway transit vehicle or taking place on rail xed guideway
transit controlled property where one or more of the following occurs:
(A) a fatality at the scene; or where an individual is con-
rmed dead within thirty (30) days of a rail xed guideway transit-re-
lated incident;
(B) injuries requiring immediate medical attention
away from the scene for two or more individuals;
(C) property damage to rail xed guideway transit ve-
hicles, non-rail transit vehicles, other rail transit property or facilities
and non-transit property that equals or exceeds $25,000;
(D) an evacuation due to life safety reasons;
(E) a collision at a grade crossing;
(F) a main-line derailment;
(G) a collision with an individual on a rail xed guide-
way right of way; or
(H) a collision between a rail xed guideway transit ve-
hicle and a second rail xed guideway transit vehicle, or a rail xed
guideway transit non-revenue vehicle.
(53) Rail transit agency--An entity operating a rail xed
guideway system.
(54) Rail transit contractor--An entity that performs tasks
required on behalf of the oversight or rail transit agency. The xed
guideway system may not be a contractor for the oversight agency.
(55) Rail transit controlled property--Property that is used
by the rail transit agency and may be owned, leased, or maintained by
the rail transit agency.
(56) Rail transit xed guideway system--Any light, heavy,
or rapid rail system, monorail, inclined plane, funicular, trolley, or au-
tomated guideway, as determined by the FTA, that:
(A) is not regulated by the Federal Railroad Adminis-
tration; and
(B) is included in FTA’s calculation of xed guideway
route miles or receives funding under FTA’s formula program for ur-
banized areas (49 USC §5336); or
(C) has submitted documentation to FTA indicating its
intent to be included in FTA’s calculation of xed guideway route miles
to receive funding under FTA’s formula program for urbanized areas
(49 USC §5336).
(57) Rail transit passenger--A person who is on board,
boarding, or alighting from a rail transit vehicle for the purpose of
travel.
(58) Rail transit vehicle--The rail transit agency’s rolling
stock, including, but not limited to passenger and maintenance vehi-
cles.
(59) Real property--Land, including improvements, struc-
tures, and appurtenances, but excluding movable machinery and equip-
ment.
(60) Revenue service--Passenger transportation occurring
when a vehicle is available to the general public and there is a reason-
able expectation of carrying passengers that directly pay fares, are sub-
sidized by public policy, or provide payment through some contractual
agreement. This does not imply that a cash fare must be paid. Vehicles
operated in free fare services are considered in revenue service.
(61) Revenue vehicle--The rolling stock used in providing
transit service for passengers. This denition does not include a vehicle
used in connection with keeping revenue vehicles in operation, such as
a tow truck or a staff car.
(62) Revenues--Fares paid by riders, including those who
are later reimbursed by a human service agency or other user-side sub-
sidy arrangement. This denition includes subscription service fees,
whether or not collected on-board a transit vehicle. Payments made di-
rectly to the transportation system by a human service agency are not
considered to be revenues.
(63) Reverse commute project--A public transportation
project designed to transport residents of urbanized areas and other
than urbanized areas to suburban employment opportunities, or as
otherwise dened by 49 USC §5316, the Job Access and Reverse
Commute program.
(64) Ridership--Unlinked passenger trips.
(65) Ridesharing activities--Transportation provided by
rubber-tired vehicles that carry no fewer than 10 nor more than 15
passengers and that are operated on a nonprot basis.
(66) Rural public transportation (RPT)--A generic term
used to identify subrecipients who provide service in nonurbanized
areas.
(67) Rural transit district--A political subdivision of the
state that provides and coordinates rural public transportation within
its boundaries in accordance with the provisions of Transportation
Code, Chapter 458.
(68) Safety--Freedom from harm resulting from uninten-
tional acts or circumstances.
(69) Security--Freedom from harm resulting from inten-
tional acts or circumstances. Intentional danger includes crimes and
must be reported to the department if the intentional act meets the
thresholds for notication.
(70) Stakeholders--All individuals or groups that are po-
tentially affected by transportation decisions. Examples include public
agencies, representatives of transportation agency employees or other
affected employees, private providers of transportation, non-govern-
mental agencies, local businesses, persons in diverse and traditionally
underserved communities, and other interested parties.
(71) Strategic priorities--Projects that the commission has
determined will:
(A) stabilize funding levels;
(B) increase transit operating efciency or effectiveness
as demonstrated by signicant cost savings or substantial enhance-
ments to service delivery; or
(C) advance the level of coordination among trans-
portation service providers, and among transportation service providers
and health and human services agencies.
(72) Subrecipient--An entity that receives state or federal
transportation funding from the department, rather than directly from
FTA or other state or federal funding source.
(73) System safety program plan--A document developed
by the rail transit agency, describing its safety policies, objectives, re-
sponsibilities, and procedures.
(74) System security plan--A document developed by the
rail transit agency describing its security policies, objectives, responsi-
bilities, and procedures.
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(75) Uniform grant and contract management standards--
The standards contained in the Texas Administrative Code, Title 1,
Chapter 5, Subchapter A, concerning uniform grant and contract man-
agement standards for state agencies.
(76) Unlinked passenger trips--The number of passengers
who board public transportation vehicles. A passenger is counted each
time the passenger boards a vehicle even though the passenger might
be on the same journey from origin to destination.
(77) Urban transit district--In accordance with Transporta-
tion Code, Chapter 458, a local governmental body or a political subdi-
vision of the state that operates a public transportation system in an ur-
banized area with a population between 50,000 and 200,000, according
to the most recent federal census. This denition includes small urban
transportation providers under Transportation Code, Chapter 456, that
received state money through the department on September 1, 1994.
(78) Urbanized area--A core area and the surrounding
densely populated area with a population of 50,000 or more, with
boundaries xed by the United States Census Bureau.
(79) Vehicle miles--The miles a vehicle travels while in
revenue service, plus deadhead miles. This denition excludes miles
a vehicle travels for charter service, school bus service, operator train-
ing, or maintenance testing.
(80) Vehicle revenue hours or miles--The hours or miles a
vehicle travels while in revenue service. This denition includes lay-
over and recovery, but excludes travel to and from storage facilities,
the training of operators prior to revenue service, road tests, deadhead
travel, and school bus and charter service.
(81) Vehicle utilization--Average daily passenger trips per
revenue vehicle, divided by average revenue vehicle capacity. This
denition provides a measure of an individual system’s ability to use
existing seating capacity.
(82) Welfare recipient--An individual who has received as-
sistance under a state or tribal program funded under the Social Security
Act, Title IV, Part A, at any time during the previous three year period,
or as otherwise dened by 49 USC §5316, the Job Access and Reverse
Commute program.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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SUBCHAPTER C. FEDERAL PROGRAMS
43 TAC §31.17, §31.18
STATUTORY AUTHORITY
The new sections are adopted under Transportation Code,
§201.101, which provides the commission with the authority to
establish rules for the conduct of the work of the department.
CROSS REFERENCE TO STATUTE
Transportation Code, Chapter 461.
§31.17. Section 5316 Grant Program.
(a) Purpose. The Federal Transit Act, codied at 49 USC
§5316, authorizes the Secretary of the United States Department
of Transportation to make grants for public transportation projects
for access to jobs and reverse commute purposes. The commission
has been designated by the governor to administer the Section 5316
program, known as the Job Access and Reverse Commute program, or
JARC, in areas less than 200,000 population.
(b) Goal and objectives. The department’s goal in adminis-
tering the Section 5316 program is to promote the availability of pub-
lic transportation services targeted to employment and employment-re-
lated transportation needs. To achieve this goal, the department’s ob-
jectives are to:
(1) promote the development of employment transporta-
tion services throughout the state, in partnership with local ofcials,
public and private non-prot agencies, and operators of public trans-
portation services;
(2) fully integrate the Section 5316 program with other fed-
eral and state programs supporting public, employment, and human
service transportation;
(3) foster the development of local, coordinated public and
human service transportation service plans from which JARC projects
are derived;
(4) support local economic development; and
(5) improve the efciency and effectiveness of the Section
5316 program through the provision of technical assistance.
(c) Department role. The department acts as the designated re-
cipient for Section 5316 funds apportioned to the state for all urbanized
areas less than 200,000 population and all nonurbanized areas. The
subrecipient shall retain control of daily operations.
(d) Project types.
(1) Job access projects include:
(A) nancing the eligible costs of projects that provide
public transportation services targeted to welfare recipients and eligible
low-income individuals;
(B) promoting public transportation use by low-income
workers, including the use of public transportation by workers with
nontraditional work schedules;
(C) promoting the use of employer-provided trans-
portation, including the transit pass benet program under Section 132
of the Internal Revenue Code of 1986;
(D) supporting mobility management and coordination
programs among public transportation providers and other human
service agencies providing employment or employment-related trans-
portation services; and
(E) otherwise facilitating or providing transportation
for employment or employment-related purposes by welfare recipients
and low income persons.
(2) Reverse commute projects include:
(A) subsidizing the costs associated with adding reverse
commute bus, train, carpool, van routes, or service from urbanized ar-
eas and other than urbanized areas to suburban workplaces;
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(B) subsidizing the purchase or lease by a nonprot or-
ganization or public agency of a van or bus dedicated to shuttling em-
ployees from their residences to a suburban workplace;
(C) supporting mobility management and coordination
programs among public transportation providers and other human
service agencies providing employment or employment-related trans-
portation services; and
(D) otherwise facilitating or providing public trans-
portation services to suburban employment opportunities.
(e) Eligible subrecipients.
(1) State agencies, local governmental authorities, private
nonprot organizations, and operators of public transportation services
are eligible to receive Section 5316 funds through the department.
(2) Private for-prot operators of public transportation ser-
vices may participate in the program through contracts with eligible
subrecipients. If allowed by federal regulation, private for-prot oper-
ators are eligible to receive funds as a subrecipient.
(3) Applicants who are subrecipients of public transporta-
tion funds through another program administered by the department
must be in good standing with the department as dened in §31.3 of
this chapter.
(f) Eligible assistance categories.
(1) State administrative expenses. The department may use
up to 10% of the annual federal apportionment for urbanized areas less
than 200,000 population and nonurbanized areas to defray the expenses
incurred for the planning and administration of the Section 5316 pro-
gram. State administrative and technical assistance expenses do not
require a non-federal match.
(2) Capital expenses.
(A) Eligible items are:
(i) buses, vans, or other paratransit vehicles, fare
boxes, wheelchair lifts and restraints;
(ii) equipment for transporting bicycles on public
transit vehicles;
(iii) radios and communication equipment;
(iv) equipment installation costs;
(v) vehicle procurement, testing, inspection, and ac-
ceptance costs;
(vi) preventive maintenance, including all mainte-
nance costs;
(vii) vehicle rebuilding or overhaul;
(viii) capital and operating support including com-
puter hardware or software, with prior department approval;
(ix) transit-related intelligent transportation sys-
tems;
(x) the introduction of new technology, through in-
novative and improved products, into public transportation;
(xi) passenger shelters, bus stop signs, and similar
passenger amenities, with prior department approval;
(xii) mobility management;
(xiii) the lease of vehicles or equipment, provided
that the subrecipient, with the concurrence of the department, deter-
mines that a lease is more cost effective than purchase after considering
management efciency, availability of equipment, stafng capabilities,
and guidelines on capital leases as contained in 49 CFR Part 639;
(xiv) the capital portions of costs for service under
contract as described in FTA Circular 9030.1C or its latest published
version; and
(xv) the provision of Americans with Disabilities
Act of 1990 (ADA) paratransit service directly related to xed route
JARC services, which shall be used only by subrecipients that are in
compliance with ADA requirements for both xed route and demand
responsive service.
(B) Reimbursement rates.
(i) federal funds may be used to reimburse up to 80%
of eligible capital expenditures;
(ii) the federal share may increase to up to 90% for
incremental costs related to compliance with the Clean Air Act or with
the ADA; and
(iii) eligibility standards for the higher federal share
are dened in FTA Circular 9030.1C, or its latest version.
(3) Project administration. Administrative costs associated
with a JARC project are eligible for a federal reimbursement rate of
50%.
(4) Planning activities. The federal reimbursement rate is
80%. Planning activities may include:
(A) studies relating to management, operations, and
capital requirements;
(B) evaluation of previously funded projects; and
(C) other similar or related activities prior to and in
preparation for the undertaking or improvement of JARC-eligible
services.
(5) Marketing projects. The federal reimbursement rate is
80%. Marketing activities may include:
(A) market research;




(F) promotion of the use of transit vouchers by welfare
recipients and eligible low income individuals; and
(G) promotion of employer-provided transportation, in-
cluding the Internal Revenue Service’s transit pass benet.
(6) Operating expenses. Operating expenses are reim-
bursed at 50% of net operating expenses. Operating expenses are those
costs directly tied to systems operations. FTA Circular 9030.1C or
its latest published version shall be the guide for determining eligible
operating expenses. Examples are:
(A) fuel;
(B) oil;
(C) driver, dispatcher, and mechanic salaries;
(D) purchase of service; and
(E) purchase of vouchers.
(g) Ineligible expenses include:
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(1) construction, except for passenger shelters, signage,
and similar passenger amenities specically approved by the depart-
ment;
(2) extended vehicle warranties;
(3) purchase and/or maintenance of vehicles intended for
private use;
(4) purchase of transit passes for use on xed route or ADA
complementary paratransit services; and
(5) other FTA-prohibited expenses.
(h) Local share requirements.
(1) Eligible match sources include local, state, or federal
programs, including funds disbursed from the Texas Workforce Com-
mission, local workforce development boards, human service agencies,
and the Medicaid Medical Transportation Program. Unrestricted fed-
eral funds are also eligible as match, such as Temporary Assistance for
Needy Families (42 USC 603(a)(5)(C)(vii)). With prior department
approval, in-kind contributions, volunteer services, and donations di-
rectly attributable to the project are eligible as local share if the value
is documented.
(2) Other U.S. Department of Transportation program
funds cannot be used as the local share required for Section 5316
grants. Fares cannot be used as match for any expense but must,
instead, be used to determine the net operating expense to reduce the
amount of requested reimbursement.
(i) Planning requirement.
(1) Projects submitted in response to the department’s call
for projects must be derived from a locally developed, coordinated pub-
lic transit-human service transportation plan. The plan must be devel-
oped through a process that includes representatives of public, private,
and nonprot transportation and human service providers and partici-
pation by the public.
(2) The commission supports the development of regional
service plans that respond to the department’s charge in Transportation
Code, §461.004 to identify:
(A) overlaps and gaps in the provision of public trans-
portation services, including services that could be more effectively
provided by existing, privately funded transportation resources;
(B) underused equipment owned by public transporta-
tion providers; and
(C) inefciencies in the provision of public transporta-
tion services by any public transportation provider.
(3) The commission anticipates that the regional service
planning process will be used to meet the requirements of the local
coordinated planning process described in paragraph (1) of this sub-
section. Regions interested in participating in the JARC program shall
develop and prioritize Section 5316 projects in response to the em-
ployment transportation deciencies identied in the regional planning
process and documented in the plan.
(4) A JARC project must:
(A) contain goals and objectives;
(B) discuss rider origination location and employment
and employment-related destinations and how the project lls the trans-
portation gap;
(C) describe how it implements the regional service
plan;
(D) describe the role of the local workforce develop-
ment board or its service provider in developing the project;
(E) explain how the project will maximize use of exist-
ing transportation service providers;
(F) provide a cost estimate; and
(G) identify match sources including employer-pro-
vided or employer-assisted transportation service strategies incorpo-
rated in the project.
(j) Allocation of funds. As part of its administration of the
Section 5316 program, the department is charged with ensuring that
there is a fair and equitable distribution of program funds within the
state (49 USC §5316(f)(2)).
(1) The department will act as the designated recipient
for projects in urbanized areas of less than 200,000 population and
in nonurbanized areas. Of the amount apportioned to these areas by
FTA’s annual publication in the Federal Register, the department
may use up to 10% of the total for its administrative, planning, and
technical assistance activities to support the JARC program statewide.
(2) The department will allocate the remaining Section
5316 funds to subrecipients through a statewide competitive selection
process.
(3) Unless the governor certies that all program objec-
tives are being met, funds apportioned to urbanized areas with less than
200,000 population will be available only to fund projects in these ge-
ographic areas.
(4) Funds apportioned to nonurbanized areas will be avail-
able only for projects serving nonurbanized areas.
(5) The origination location of the riders, not their destina-
tion, shall be the basis for determining which apportionment the de-
partment uses to fund an approved project.
(6) At a minimum, the department will publish a notice in
the Texas Register soliciting proposals for the award of Section 5316
JARC grants. An eligible entity may submit a proposal for an eligible
project in response to the published notice.
(A) The proposal must include a detailed description of:
(i) the project and the need for the project;
(ii) how the award of transportation JARC funds
will expand the availability of employment related transportation
services;
(iii) how the project will:
(I) promote the development of employment
transportation services;
(II) support local economic development and ex-
pand economic opportunity for economically disadvantaged individu-
als;
(III) fully integrate the JARC program with other
federal and state programs supporting public, employment, and human
service transportation; and
(IV) improve the efciency and effectiveness of
employment related transportation opportunities.
(B) The proposal must describe the project’s relation-
ship to the locally developed, coordinated public transit-human service
transportation plan.
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(C) The department may require supplemental informa-
tion to clarify the issues described in paragraph (6)(A) and (B) of this
subsection.
(k) Grant award.
(1) After commission and FTA approval of the program of
projects, the department will enter into grant agreements with individ-
ual subrecipients. A subrecipient must comply with all rules and regu-
lations applicable to the Section 5316 program.
(2) The commission will make the nal selection of
projects and will select projects based on the potential of the project to:
(A) reduce congestion;
(B) expand economic opportunity;
(C) enhance safety;
(D) improve air quality; and
(E) increase the value of transportation assets.
(3) Failure to expend funds in a timely manner may cause
the department to terminate the grant and re-award the unobligated bal-
ance to another project.
(l) Vehicle leasing. Vehicles acquired under the Section 5316
program may be leased to other entities, with prior department ap-
proval, such as local public bodies or agencies, private non-prot agen-
cies, or private for-prot operators. The lessee shall operate the vehi-
cles on behalf of the Section 5316 subrecipient and provide the trans-
portation services as described in the grant application. The Section
5316 subrecipient is responsible for seeing that all federal and state
rules and regulations are observed by the lessee.
(m) Incidental vehicle use. Vehicles purchased with Section
5316 funds may be used for incidental uses that do not conict with
their primary mission - employment and employment-related trans-
portation. Examples are stopping for retail purchases enroute home
from the workday, allowing riders not engaged in employment activi-
ties to occupy vacant seats, delivering meals, or using the vehicle for
other public transportation activities when not required for its JARC
project purposes. Vehicles shall not be altered in any way to accom-
modate incidental use.
(n) Disposition of vehicles at end of the grant. If a subrecipient
is no longer receiving funds for a JARC project and has purchased a
vehicle with JARC funds, the vehicle may be transferred to another
subrecipient, in accordance with state laws and procedures governing
disposition requirements.
§31.18. Section 5317 Grant Program.
(a) Purpose. The Federal Transit Act, codied at 49 USC
§5317, authorizes the Secretary of the United States Department of
Transportation to make grants for public transportation projects that
provide new public transportation services and public transportation
alternatives beyond those currently required by the Americans with
Disabilities Act of 1990 (ADA) that assist individuals with disabilities
with transportation, including transportation to and from jobs and
employment support services. The commission has been designated
by the governor to administer the Section 5317 program, known as the
New Freedom Program, or NF, in areas less than 200,000 population.
(b) Goal and objectives. The department’s goal in adminis-
tering the Section 5317 program is to provide new or improved public
transportation services and alternatives, beyond the requirements of the
ADA, to assist individuals with disabilities. To achieve this goal, the
department’s objectives are to:
(1) promote the development and maintenance of a net-
work of transportation services and alternatives, beyond the require-
ments of the ADA, for persons with disabilities throughout the state, in
partnership with local ofcials, public and private non-prot agencies,
and operators of public transportation services;
(2) fully integrate the Section 5317 program with other fed-
eral, state, and local resources and programs that are designed to serve
similar populations;
(3) foster the development of local, coordinated public and
human service transportation service plans from which NF projects are
derived;
(4) improve the efciency, effectiveness, and safety of Sec-
tion 5317 project providers through the provision of technical assis-
tance; and
(5) include private sector operators in the overall plan to
provide NF program transportation services for persons with disabili-
ties.
(c) Department role. The department acts as the designated re-
cipient for Section 5317 funds apportioned to the state for all urbanized
areas less than 200,000 population and all nonurbanized areas. The
subrecipient shall retain control of daily operations.
(d) Project types.
(1) New public transportation service projects, "beyond
ADA", include:
(A) providing paratransit services beyond minimum re-
quirements (3/4 mile to either side of a xed route) for a transit provider
operating xed route service;
(B) making accessibility improvements to existing tran-
sit and intermodal stations not designated as key stations; for example,
adding an elevator or ramps, detectable warnings, improving signage;
(C) building an accessible path to a bus stop that is cur-
rently inaccessible, including curbcuts, sidewalks, pedestrian signals
or other accessible features;
(D) implementing technology improvements that en-
hance accessibility for persons with disabilities;
(E) implementing "same day" paratransit services; and
(F) otherwise facilitating or providing transportation
services beyond ADA requirements, including transportation to and
from employment and employment-related destinations.
(2) New public transportation alternatives, "beyond ADA",
include:
(A) purchasing vehicles and supporting accessible taxi,
ride-sharing, and vanpooling programs;
(B) supporting voucher programs for transportation ser-
vices offered by human service providers;
(C) supporting volunteer driver and aide programs;
(D) acquiring transportation services by a contract,
lease, or other arrangement;
(E) supporting mobility management and coordination
programs among public transportation providers and other human ser-
vice agencies providing transportation;
(F) new feeder service (transit service that provides ac-
cess) to commuter rail, commuter bus, intercity rail and intercity bus
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stations, for which complementary paratransit service is not required
under the ADA;
(G) new training programs for individual users on
awareness, knowledge, and skills of public and alternative trans-
portation options available in their communities. This includes travel
instruction and travel training services; and
(H) otherwise facilitating or providing new transporta-
tion services for persons with disabilities, including transportation to
and from employment and employment-related destinations.
(e) Eligible subrecipients.
(1) State agencies, local governmental authorities, private
nonprot organizations, and operators of public transportation services
are eligible to receive Section 5317 funds through the department.
(2) Private for-prot operators of public transportation ser-
vices may participate in the program through contracts with eligible
subrecipients. If allowed by federal regulation, private for-prot oper-
ators are eligible to receive funds as a subrecipient.
(3) Applicants who are subrecipients of public transporta-
tion funds through another program administered by the department
must be in good standing with the department as dened in §31.3 of
this chapter.
(f) Eligible assistance categories include:
(1) State administrative expenses. The department may use
up to 10% of the annual federal apportionment for urbanized areas less
than 200,000 population and nonurbanized areas to defray its expenses
incurred for the planning and administration of the Section 5317 pro-
gram. State administrative and technical assistance expenses do not
require a non-federal match.
(2) Capital expenses.
(A) Eligible items include:
(i) buses, vans, or other paratransit vehicles, fare-
boxes, wheelchair lifts and restraints;
(ii) radios and communications equipment;
(iii) accessibility aids;
(iv) equipment installation costs;
(v) vehicle procurement, testing, inspection, and ac-
ceptance costs;
(vi) vehicle rebuilding or overhaul;
(vii) capital and operational support including com-
puter hardware or software, with prior department approval;
(viii) preventive maintenance, including all mainte-
nance costs, with prior department approval;
(ix) transit-related intelligent transportation sys-
tems;
(x) the introduction of new technology, through in-
novative and improved products, into public transportation;
(xi) curbcuts, sidewalks, pedestrian signals or other
accessible features;
(xii) mobility management;
(xiii) the lease of vehicles or equipment, provided
that the subrecipient, with the concurrence of the department, deter-
mines that a lease is more cost effective than the purchase after consid-
ering management efciency, availability of equipment, stafng capa-
bilities, and guidelines on capital leases as contained in 49 CFR Part
639; and
(xiv) the capital portions of costs for service under
contract as described in FTA Circular 9070.1E or its latest published
version.
(B) Reimbursement rates.
(i) Federal funds may be used to reimburse up to
80% of eligible capital expenditures; and
(ii) the federal share may increase to up to 90% for
incremental costs related to compliance with the Clean Air Act or with
the ADA. Eligibility standards for the higher federal share are dened
in FTA Circular 9070.1E, or its latest version.
(3) Project administration. Administrative costs associated
with a NF project are eligible for a federal reimbursement rate of 50%.
(4) Operating expenses. Operating expenses are reim-
bursed at 50% of net operating expenses. Operating expenses are those
costs directly tied to systems operations. FTA Circular 9030.1C, or
its latest published version, shall be the guide for determining eligible
operating expenses not specically listed in this paragraph. Examples
are:
(A) fuel and oil;
(B) maintenance, with prior department approval;
(C) driver, dispatcher, and mechanic salaries;
(D) purchase of service;
(E) reimbursement of costs associated with a volunteer
driver program; and
(F) purchase of vouchers.
(g) Ineligible expenses include:
(1) extended vehicle warranties;




(5) purchase of transit passes for use on xed route or ADA
complementary paratransit services; and
(6) other FTA-prohibited expenses.
(h) Local share requirements.
(1) Eligible match sources include local, state, or federal
program funds disbursed from the Texas Workforce Commission, lo-
cal workforce development boards, human service agencies and the
Medicaid Medical Transportation Program. Unrestricted federal funds
are also eligible as match, such as Temporary Assistance for Needy
Families (42 USC 603(a)(5)(C)(vii)). With prior department approval,
in-kind contributions, volunteer services, and donations directly attrib-
utable to the project are eligible as local share if the value is docu-
mented.
(2) Other U.S. Department of Transportation program
funds cannot be used as the local share required for Section 5317
grants. Fares cannot be used as match for any expense but must,
instead, be used to determine the net operating expense to reduce the
amount of requested reimbursement.
(i) Planning requirement.
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(1) Projects submitted in response to the department’s call
for projects must be derived from a locally developed, coordinated pub-
lic transit-human service transportation plan. The plan must be devel-
oped through a process that includes representatives of public, private,
and nonprot transportation and human service providers and partici-
pation by the public.
(2) The commission supports the development of regional
service plans that respond to the department’s charge in Transportation
Code, §461.004 to identify:
(A) overlaps and gaps in the provision of public trans-
portation services including services that could be more effectively pro-
vided by existing, privately funded transportation resources;
(B) underused equipment owned by public transporta-
tion providers; and
(C) inefciencies in the provision of public transporta-
tion services by any public transportation provider.
(3) The commission anticipates that the regional service
planning process will be used to meet the requirements of the local co-
ordinated planning process dened in paragraph (1) of this subsection.
Regions interested in participating in the NF program shall develop
and prioritize Section 5317 projects in response to the opportunities to
improve transportation for persons with disabilities uncovered in the
regional planning process and documented in the plan.
(4) An NF project must:
(A) contain goals and objectives;
(B) discuss rider origination location and destinations
and how the project lls the transportation gap by providing new trans-
portation services or new transportation alternatives beyond ADA re-
quirements;
(C) describe how it implements the regional service
plan;
(D) explain how the project will maximize use of exist-
ing transportation service providers;
(E) provide a cost estimate; and
(F) identify match sources.
(G) Where transportation to employment or employ-
ment-related destinations is part of the project, any employer-provided
or employer-assisted transportation service strategies incorporated in
the project must also be identied.
(j) Allocation of funds. As part of its administration of the
Section 5317 program, the department is charged with ensuring that
there is a fair and equitable distribution of program funds within the
state (49 USC §5317(e)(2)).
(1) The department will act as the designated recipient
for projects in urbanized areas of less than 200,000 population and
in nonurbanized areas. Of the amount apportioned to these areas by
FTA’s annual publication in the Federal Register, the department
may use up to 10% of the total for its administrative, planning, and
technical assistance activities to support the NF program statewide.
(2) The department will allocate the remaining Section
5317 funds to subrecipients through a competitive selection process.
(3) Funds apportioned to urbanized areas less than 200,000
population will be available only to fund projects in these geographic
areas.
(4) Funds apportioned to nonurbanized areas will be avail-
able only for projects serving nonurbanized areas.
(5) The origin of the riders, not their destination, shall be
the basis for determining which apportionment the department uses to
fund an approved project.
(6) At a minimum, the department will publish a notice in
the Texas Register soliciting proposals for the award for Section 5317
NF grants.
(A) An eligible entity may submit a proposal for an el-
igible project in response to the published notice. The proposal must
include a detailed description of:
(i) the project and the need for the project;
(ii) the methods by which the award of transporta-
tion NF funds will provide new transportation services or new alterna-
tives, beyond ADA requirements, for persons with disabilities;
(iii) how the project will:
(I) promote the development and maintenance of
a network of transportation services for persons with disabilities;
(II) expand economic opportunity for individu-
als with disabilities;
(III) fully integrate the NF program with other
federal, state, and local resources and programs that are designed to
serve similar populations; and
(IV) improve the efciency, effectiveness, and
safety of transportation services for persons with disabilities.
(B) The proposal must describe the project’s relation-
ship to the locally developed, coordinated public transit-human service
transportation plan.
(C) The department may require supplemental informa-
tion to clarify the issues described in paragraph (6)(A) and (B) of this
subsection.
(k) Grant Award.
(1) After commission and FTA approval of the program of
projects, the department will enter into grant agreements with individ-
ual subrecipients. A subrecipient must comply with all requirements,
rules, and regulations applicable to the Section 5317 program.
(2) The commission will make the nal selection of
projects and will select projects based on the potential of the project to:
(A) reduce congestion;
(B) expand economic opportunity;
(C) enhance safety;
(D) improve air quality; and
(E) increase the value of transportation assets.
(3) Failure to expend funds in a timely manner may cause
the department to terminate the grant and re-award the unobligated bal-
ance to another project.
(l) Vehicle leasing. Vehicles acquired under the Section 5317
program may be leased to other entities, with prior department ap-
proval, such as local public bodies or agencies, private non-prot agen-
cies, or private for-prot operators. The lessee shall operate the vehi-
cles on behalf of the Section 5317 recipient and provide the transporta-
tion services as described in the grant application. The Section 5317
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recipient is responsible for seeing that all federal and state rules and
regulations are observed by the lessee.
(m) Incidental vehicle use. Vehicles purchased with Section
5317 funds may be used for incidental use that does not conict with
their primary mission - providing new or alternative transportation ser-
vices beyond ADA requirements. Examples of incidental use are meal
delivery, allowing able-bodied persons to occupy vacant seats or using
the vehicle for other public transportation activities not required for its
NF project purposes. Vehicles shall not be altered in any way to ac-
commodate incidental uses.
(n) Disposition of vehicles at end of the grant. If a subrecipi-
ent is no longer receiving funds for an NF project and has purchased a
vehicle with NF funds, the vehicle may be transferred to another sub-
recipient, in accordance with state laws and procedures governing dis-
position requirements.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Texas Department of Transportation
Effective date: November 16, 2006
Proposal publication date: August 11, 2006
For further information, please call: (512) 463-8683
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Proposed Rule Reviews
Credit Union Department
Title 7, Part 6
The Texas Credit Union Commission will review and consider for
re-adoption, revision, or repeal Chapter 91, §§91.501 (Eligibility to
Hold Ofce), 91.502 (Director Fees and Expenses), 91.503 (Change in
Credit Union President), 91.510 (Bond and Insurance Requirements),
91.515 (Financial Reporting), 91.516 (Audits and Verications),
91.601 (Share and Deposit Accounts), 91.602 (Solicitation and Ac-
ceptance of Brokered Deposits), 91.608 (Condentiality of Member
Records), and 91.610 (Safe Deposit Box Facilities) of Title 7, Part 6
of the Texas Administrative Code in preparation for the Commission’s
Rule Review as required by §2001.039, Government Code.
An assessment will be made by the Commission as to whether the rea-
sons for adopting or readopting these rules continue to exist. Each rule
will be reviewed to determine whether it is obsolete, whether the rule
reects current legal and policy considerations, and whether the rule
reects current procedures of the Credit Union Department.
Comments or questions regarding these rules may be submitted in
writing to, Credit Union Department, 914 East Anderson Lane, Austin,
Texas 78752-1699, or electronically to info@tcud.state.tx.us. The
deadline for comments is November 30, 2006.
The Commission also invites your comments on how to make these
rules easier to understand. For example:
* Do the rules organize the material to suit your needs? If not, how
could the material be better organized?
* Do the rules clearly state the requirements? If not, how could the rule
be more clearly stated?
* Do the rules contain technical language or jargon that isn’t clear? If
so, what language requires clarication?
* Would a different format (grouping and order of sections, use of head-
ings, paragraphing) make the rule easier to understand? If so, what
changes to the format would make the rule easier to understand?
* Would more (but shorter) sections be better in any of the rules? If so,
what sections should be changed?
Any proposed changes to these rules as a result of the rule review will
be published in the Proposed Rule Section of the Texas Register. The






Filed: October 30, 2006
Texas Department of Criminal Justice
Title 37, Part 6
The Texas Department of Criminal Justice les this notice of intent
to review Title 37, Part 6, Chapter 151, General Provisions, §151.52,
Sick Leave Pool. This review is being conducted pursuant to Texas
Government Code, §2001.039, which requires rule review every four
years.
Comments should be directed to Melinda Hoyle Bozarth, General
Counsel, Texas Department of Criminal Justice, P.O. Box 13084,
Austin, Texas 78711, Melinda.Bozarth@tdcj.state.tx.us. Written
comments from the general public should be received within 30 days
of the publication of this rule review.




Texas Department of Criminal Justice
Filed: October 30, 2006
Employees Retirement System of Texas
Title 34, Part 4
The Employees Retirement System of Texas (ERS) les this notice
of intent to review 34 Texas Administrative Code (TAC) Chapter 61,
concerning Terms and Phrases, pursuant to Texas Government Code
§2001.039. As required by this statute, ERS will accept comments as
to whether the reasons for adopting 34 TAC Chapter 61 continue to
exist. The public comment period will last 30 days beginning with the
publication of this notice of intent to review.
Comments or questions regarding this rule review may be submitted
to Paula A. Jones, General Counsel, Employees Retirement System
of Texas, P.O. Box 13207, Austin, Texas 78711-3207, or e-mailed to
paula.jones@ers.state.tx.us.
TRD-200605868
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Paula A. Jones
General Counsel
Employees Retirement System of Texas
Filed: October 25, 2006
The Employees Retirement System of Texas (ERS) les this notice
of intent to review 34 Texas Administrative Code (TAC) Chapter 63,
concerning Board of Trustees, pursuant to Texas Government Code
§2001.039. As required by this statute, ERS will accept comments
as to whether the reasons for adopting 34 TAC Chapter 63 continue to
exist. The public comment period will last 30 days beginning with the
publication of this notice of intent to review.
Comments or questions regarding this rule review may be submitted
to Paula A. Jones, General Counsel, Employees Retirement System





Employees Retirement System of Texas
Filed: October 25, 2006
The Employees Retirement System of Texas (ERS) les this notice
of intent to review 34 Texas Administrative Code (TAC) Chapter 65,
concerning Executive Director, pursuant to Texas Government Code
§2001.039. As required by this statute, ERS will accept comments as
to whether the reasons for adopting 34 TAC Chapter 65 continue to
exist. The public comment period will last 30 days beginning with the
publication of this notice of intent to review.
Comments or questions regarding this rule review may be submitted
to Paula A. Jones, General Counsel, Employees Retirement System





Employees Retirement System of Texas
Filed: October 25, 2006
The Employees Retirement System of Texas (ERS) les this notice of
intent to review 34 Texas Administrative Code (TAC) Chapter 67, con-
cerning Hearings on Disputed Claims, pursuant to Texas Government
Code §2001.039. As required by this statute, ERS will accept com-
ments as to whether the reasons for adopting 34 TAC Chapter 67 con-
tinue to exist. The public comment period will last 30 days beginning
with the publication of this notice of intent to review.
Comments or questions regarding this rule review may be submitted
to Paula A. Jones, General Counsel, Employees Retirement System





Employees Retirement System of Texas
Filed: October 25, 2006
The Employees Retirement System of Texas (ERS) les this notice
of intent to review 34 Texas Administrative Code (TAC) Chapter 85,
concerning Flexible Benets, pursuant to Texas Government Code
§2001.039. As required by this statute, ERS will accept comments as
to whether the reasons for adopting 34 TAC Chapter 85 continue to
exist. The public comment period will last 30 days beginning with the
publication of this notice of intent to review.
Comments or questions regarding this rule review may be submitted
to Paula A. Jones, General Counsel, Employees Retirement System





Employees Retirement System of Texas
Filed: October 25, 2006
The Employees Retirement System of Texas (ERS) les this notice of
intent to review 34 Texas Administrative Code (TAC) Chapter 87, con-
cerning Deferred Compensation, pursuant to Texas Government Code
§2001.039. As required by this statute, ERS will accept comments as
to whether the reasons for adopting 34 TAC Chapter 87 continue to ex-
ist. The public comment period will last 30 days beginning with the
publication of this notice of intent to review.
Comments or questions regarding this rule review may be submitted
to Paula A. Jones, General Counsel, Employees Retirement System





Employees Retirement System of Texas
Filed: October 25, 2006
Teacher Retirement System of Texas
Title 34, Part 3
The Teacher Retirement System of Texas (TRS) les this expanded no-
tice of intention to review and to consider for readoption, amendment,
or repeal the rule chapters in Title 34, Part 3, of the Texas Adminis-
trative Code: Chapter 21 (Purpose and Scope), Chapter 23 (Adminis-
trative Procedures), Chapter 25 (Membership Credit), Chapter 27 (Ter-
mination of Membership and Refunds), Chapter 29 (Benets), Chap-
ter 31 (Employment After Retirement), Chapter 33 (Legal Capacity),
Chapter 35 (Payments by TRS), Chapter 39 (Proof of Age), Chapter 41
(Health Care and Insurance Programs), Chapter 43 (Contested Cases),
Chapter 47 (Qualied Domestic Relations Orders), Chapter 49 (Col-
lection of Delinquent Obligations), and Chapter 51 (General Admin-
istration). TRS published its initial proposed rule review notice in the
March 31, 2006 issue of the Texas Register (31 TexReg 2884). This
continuing review and consideration is being conducted in accordance
with §2001.039 of the Texas Government Code and the related rules
of the Secretary of State. The review includes, at a minimum, an as-
sessment as to whether the reasons for adopting or readopting the rules
in these chapters continue to exist. TRS has previously led a rule re-
view plan, which is available on the Secretary of State’s Web site at
www.sos.state.tx.us.
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This expanded proposed rule review notice provides greater detail on
the assessment TRS has made of the rule chapters under review, as
shown below:
CHAPTER 21. PURPOSE AND SCOPE.
§21.1, Statement of Policy - Readopt without changes.
CHAPTER 23. ADMINISTRATIVE PROCEDURES.
§23.1, Complaints - Readopt without changes.
§23.4, Public Participation in Adoption of Rules - Readopt with
changes.
§23.5, Nomination for Appointment to the Board of Trustees - Readopt
with changes.
§23.7, Code of Ethics for Consultants, Agents, Financial Providers and
Brokers - Readopt with changes.
§23.8, Expenditure Reporting by Consultants, Agents, Financial
Providers and Brokers - Readopt with changes.
CHAPTER 25. MEMBERSHIP CREDIT.
Subchapter A. Service Eligible for Membership.
§25.1, Full-time Service - Readopt with changes.
§25.2, Bus Drivers - Readopt without changes.
§25.3, Independent or Third-Party Contractors - Readopt without
changes.
§25.4, Substitutes - Readopt without changes.
§25.6, Part-time or Temporary Employment - Readopt without
changes.
§25.10, Student Employment - Readopt without changes.
Subchapter B. Compensation.
§25.21, Compensation Subject to Deposit and Credit - Readopt with
changes.
§25.22, Contributions to Cafeteria Plans and Deferred Compensation -
Readopt without changes.
§25.24, Performance Pay - Readopt without changes.
§25.25, Required Deposits - Readopt without changes.
§25.26, Annual Compensation Creditable for Benet Calculation -
Readopt without changes.
§25.28, Payroll Report Dates - Readopt without changes.
§25.30, Conversion of Noncreditable Compensation to Salary - Read-
opt without changes.
§25.31, Percentage Limits on Compensation Increases - Readopt with
changes.
§25.33, Contribution Limitation Based on Compensation - Readopt
with changes.
§25.34, Membership Waiting Period - Readopt without changes.
§25.35, Employer Payments for New Members - Readopt without
changes.
Subchapter C. Unreported Service or Compensation.
§25.41, Required Deposits - Readopt with changes.
§25.42, Payment of Benets Contingent on Deposits - Readopt with
changes.
§25.43, Deposits for Unreported Service - Readopt with changes.
§25.44, Service Eligibility - Repeal.
§25.45, Verication of Unreported Compensation - Readopt with
changes.
§25.46, Determination of Compensation Subject to Deposit and Credit
- Readopt with changes.
Subchapter E. Military Service.
§25.61, Service Credit for Eligible Military Duty - Readopt without
changes.
§25.64, Crediting Fee - Readopt without changes.
§25.66, Application for Military Credit - Readopt without changes.
Subchapter F. Veteran’s (USERRA) Service Credit.
§25.71, Service Credit for Eligible Active Military Duty Under the Uni-
formed Services Employment and Re-Employment Rights Act - Read-
opt without changes.
§25.72, Limitations on Eligible Service - Readopt without changes.
§25.73, Ineligible Military Service - Readopt without changes.
§25.74, Cost - Readopt without changes.
§25.75, Application for Eligible Active Military Duty Under the Uni-
formed Services Employment and Re-Employment Rights Act - Read-
opt with changes.
§25.76, Eligibility of Retiree - Readopt without changes.
Subchapter G. Purchase of Credit for Out-of-State Service.
§25.81, Out-of-State Service Eligible for Credit - Readopt without
changes.
§25.82, Cost - Readopt with changes.
§25.84, Crediting Fees - Readopt without changes.
§25.85, Amount of Out-of-State Service Which Can Be Purchased -
Readopt without changes.
§25.86, Computing Average Compensation - Readopt without changes.
§25.87, Effective Date of Out-of-State Service Credit and Time for
Payment - Readopt without changes.
Subchapter H. Joint Service with Employees Retirement System.
§25.113, Transfer of Credit between TRS and ERS - Readopt with
changes.
Subchapter I. Verication of Service.
§25.121, Employer Verication - Readopt with changes.
§25.122, Afdavit - Readopt without changes.
§25.123, Certication - Readopt with changes.
Subchapter J. Creditable Time and School Year.
§25.131, Required Service - Readopt with changes.
§25.132, Paid Leave Time - Readopt without changes.
§25.133, School Year - Readopt without changes.
§25.134, Credit Limit - Readopt without changes.
Subchapter K. Developmental Leave.
§25.151, Developmental Leave, Eligibility, Cost - Readopt without
changes.
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§25.152, Application and Payment for Developmental Leave Credit -
Readopt without changes.
Subchapter L. Other Special Credit Service.
§25.161, Work Experience Service Credit - Readopt with changes.
§25.162, State Personal or Sick Leave Credit - Readopt without
changes.
§25.163, Service Credit Purchase - Readopt without changes.
§25.164, Credit for Service During School Year With Membership
Waiting Period - Readopt with changes.
Subchapter M. Optional Retirement Program.
§25.171, Election of ORP - Readopt without changes.
§25.172, ORP and TRS - Readopt without changes.
Subchapter N. Installment Payments.
§25.181, Minimum Monthly Payment - Readopt without changes.
§25.182, Yearly Increments of Credit - Readopt without changes.
§25.183, Nonpayment - Readopt without changes.
§25.184, Refund for Nonpayment - Readopt with changes.
§25.185, Amounts Not Refundable - Readopt without changes.
§25.186, Automatic Bank Draft - Readopt without changes.
§25.188, Payment by Beneciary - Readopt without changes.
§25.189, Fees Set at the Time of First Payment - Readopt without
changes.
§25.190, Employer Pick-up of Installment Payments - Readopt without
changes.
Subchapter O. Rollover Distributions and Transfers to TRS.
§25.201, Acceptance of Rollovers and Transfers for Purchase of TRS
Credit - Readopt with changes.
Subchapter P. Calculation of Fees.
§25.301, Calculation of Fees - Readopt with changes.
§25.302, Calculation of Actuarial Cost - Adopt new rule.
CHAPTER 27. TERMINATION OF MEMBERSHIP AND RE-
FUNDS.
§27.2, Withdrawal by a Person in a Position Not Eligible for TRS Mem-
bership - Readopt with changes.
§27.3, False Afdavit and Ineligible Refunds - Readopt with changes.
§27.4, Refunds - Readopt without changes.
§27.5, Termination of Right to Benets - Readopt without changes.
§27.6, Reinstatement of an Account - Readopt with changes.
§27.8, Reinstatement of Membership and Service Credit by ORP Par-
ticipants - Readopt with changes.




§29.4, Actual Compensation - Readopt without changes.
§29.5, Computation of Retirement Benets - Readopt without changes.
§29.8, Retirement Payment Plans - Readopt without changes.
§29.9, Survivor Benets - Readopt without changes.
§29.10, Retirement Under Options 3 and 4 - Readopt without changes.
§29.11, Actuarial Tables - Readopt without changes.
§29.12, Early Age Retirement Benet Calculated on Law in Effect Be-
fore September 1, 2005 - Readopt without changes.
§29.13, Changing Beneciary for Survivor Benets - Readopt without
changes.
§29.14, Eligibility for Retirement at the End of May - Readopt without
changes.
§29.15, Termination of Employment - Readopt with changes.
§29.16, Unpaid Benets - Readopt without changes.
§29.17, Latest Date for Commencement of Benets - Readopt without
changes.
§29.21, Beneciary Tables - Readopt without changes.
§29.22, Approval of Disability Retirements - Readopt without changes.
§29.23, Disability Retirement with Less Than 10 Years of Creditable
Service - Readopt without changes.
§29.24, Purchase of Credit - Readopt without changes.
§29.26, Discontinuance of Disability Benets - Readopt with changes.
Subchapter B. Death Before Retirement.
§29.33, Absence from Service - Readopt without changes.
§29.34, Limitations - Readopt with changes.
Subchapter C. Postretirement Increases.
§29.40, Election of Recalculation of Benet - Readopt without
changes.
Subchapter D. Plan Limitations.
§29.50, Denitions - Readopt with changes.
§29.51, Plan Limitations on Retirement Benets - Readopt with
changes.
§29.52, Adjustment to Annual Benet Limit - Readopt with changes.
§29.53, Limitation for Participant in Dened Contribution Plan - Re-
peal.
§29.55, Limitation on Contributions - Readopt with changes.
Subchapter E. Deferred Retirement Option Plan.
§29.61, Distribution - Readopt with changes.
§29.62, Unemployment During Deferred Retirement Option Plan -
Readopt without changes.
§29.63, Deadline for Purchase of Special Service Credit - Readopt
without changes.
Subchapter F. Partial Lump-Sum Payment.
§29.70, Distribution - Readopt with changes.
§29.71, Tables - Readopt without changes.
§29.72, Eligibility to Select PLSO - Readopt without changes.
Subchapter G. Proportionate Retirement.
§29.80, Eligibility for Normal Age Retirement - Readopt without
changes.
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CHAPTER 31. EMPLOYMENT AFTER RETIREMENT.
Subchapter A. General Provisions.
§31.1, Denitions - Readopt without changes.
§31.2, Monthly Certied Statement - Readopt without changes.
§31.3, Exceptions Apply Only to Effective Retirements - Readopt with-
out changes.
Subchapter B. Employment After Service Retirement.
§31.11, Employment Resulting in Forfeiture of Service Retirement An-
nuity - Readopt without changes.
§31.12, Exceptions to Forfeiture of Service Retirement Annuity - Read-
opt with changes.
§31.13, Substitute Service - Readopt with changes.
§31.14, One-Half Time Employment - Readopt with changes.
§31.15, Six-Month Exception - Readopt with changes.
§31.16, Acute Shortage Area Exception - Readopt with changes.
§31.17, Principal or Assistant Principal Exception - Readopt with
changes.
§31.18, Bus Driver Exception - Readopt without changes.
§31.19, Faculty Member of Professional Nursing Program - Readopt
with changes.
Subchapter C. Employment After Disability Retirement.
§31.31, Employment Resulting in Forfeiture of Disability Retirement
Annuity - Readopt without changes.
§31.32, Half-Time Employment Up to 90 Days - Readopt without
changes.
§31.33, Substitute Service Up to 90 Days - Readopt without changes.
§31.34, Employment Up to Three Months on a One-Time Only Trial
Basis - Readopt with changes.
Subchapter D. Employer Pension Surcharge.
§31.41, Return to Work Employer Pension Surcharge - Readopt with
changes.
CHAPTER 33. LEGAL CAPACITY.
§33.1, Selection of Plan for Payment of Death Claim for a Minor Child
- Readopt without changes.
§33.2, Payments for the Account of a Minor Child or Incapacitated
Person - Readopt with changes.
§33.3, Selection of Plan for Payment of Death Claim for an Incapaci-
tated Person - Readopt without changes.
§33.4, Selection of Retirement Plan for an Incapacitated Person - Read-
opt without changes.
§33.5, Approval of Designated Beneciary - Readopt with changes.
§33.6, Power of Attorney - Readopt without changes.
§33.7, Acceptable Signatures - Readopt without changes.
CHAPTER 35. PAYMENTS BY TRS.
§35.1, Computation Error - Readopt with changes.
§35.2, Direct Rollovers from TRS - Readopt without changes.
CHAPTER 39. PROOF OF AGE.
§39.1, Establishment of Date of Birth - Readopt without changes.
CHAPTER 41. HEALTH CARE AND INSURANCE PROGRAMS.
Subchapter A. Retiree Health Care Benets (TRS-Care).
§41.1, Initial Enrollment Periods for the Health Benets Program Un-
der the Texas Public School Retired Employees Group Benets Act
(TRS-Care) - Readopt without changes.
§41.2, Additional Enrollment Opportunity - Readopt without changes.
§41.3, Retirees Advisory Committee - Readopt without changes.
§41.4, Employer Health Benet Surcharge - Readopt without changes.
§41.5, Payment of Contributions - Readopt without changes.
§41.6, Required Contributions from Public Schools - Readopt without
changes.
§41.7, Effective Date of Coverage - Readopt without changes.
§41.8, Eligible Bidders - Readopt without changes.
§41.9, Bid Procedure - Readopt without changes.
§41.10, Eligibility to Enroll in the Health Benets Program Under the
Texas Public School Retired Employees Group Benets Act - Readopt
without changes.
§41.11, Years of Service Credit Used to Determine Premiums - Readopt
without changes.
§41.14, Expulsion from TRS-Care for Fraud - Readopt without
changes.
Subchapter B. Long-Term Care, Disability, and Life Insurance.
§41.15, Requirements to Bid on Insurance For School District Employ-
ees and Retirees Under Chapters 1576 and 1577 of the Insurance Code
- Readopt with changes.
§41.16, Coverage Offered Under the Texas Public School Employees
and Retirees Group Long-Term Care Insurance Program - Readopt with
changes.
§41.17, Denitions - Readopt with changes.
§41.18, Eligibility for Texas Public School Employees and Retirees
Group Long-Term Care Insurance Program - Readopt with changes.
§41.19, Initial Enrollment Periods for Texas Public School Employees
and Retirees Group Long-Term Care Insurance Program - Readopt with
changes.
§41.20, Effective Date of Coverage Under the Texas Public School
Employees and Retirees Group Long-Term Care Insurance Program
- Readopt without changes.
Subchapter C. Texas School Employees Group Health (TRS-Active-
Care).
§41.30, Participation in the Texas School Employees Uniform Group
Health Coverage Act (TRS-ActiveCare) by School Districts, Other Ed-
ucational Districts, Charter Schools, and Regional Education Service
Centers - Readopt with changes.
§41.31, Eligible Bidders - Readopt with changes.
§41.32, Bid Procedure - Readopt with changes.
§41.33, Denitions Applicable to the Texas School Employees Uni-
form Group Health Coverage Program - Readopt with changes.
§41.34, Eligibility for Coverage under the Texas School Employees
Uniform Group Health Coverage Program - Readopt with changes.
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§41.35, Coverage Plans - Readopt with changes.
§41.36, Enrollment Periods for the TRS-ActiveCare Program - Read-
opt with changes.
§41.37, Effective Date of Coverage - Readopt with changes.
§41.38, Termination Date of Coverage - Readopt with changes.
§41.39, Coverage for Individuals Changing Employers - Readopt with
changes.
§41.40, Coverage Continuation While on Leave Without Pay - Readopt
with changes.
§41.41, Premium Payment - Readopt with changes.
§41.45, Required Information from School Districts with More than
1,000 Employees - Readopt without changes.
§41.50, Adjudication of Claims - Readopt with changes.
§41.51, Appeals Relating to Eligibility - Readopt with changes.
§41.52, Expulsion from TRS-ActiveCare Program - Readopt with
changes.
Subchapter D. Comparability of Group Health Coverages.
§41.91, Certication of Insurance Coverage - Readopt with changes.
CHAPTER 43. CONTESTED CASES.
§43.1, Administrative Review of Individual Requests - Readopt with
changes.
§43.2, Effect of Invalidity of Rule - Readopt without changes.
§43.3, Denitions - Readopt with changes.
§43.4, Decisions Subject to Review by an Adjudicative Hearing - Read-
opt without changes.
§43.5, Request for Adjudicative Hearing - Readopt without changes.
§43.6, Filing of Documents - Readopt with changes.
§43.7, Computation of Time - Readopt without changes.
§43.8, Extensions - Readopt with changes.
§43.9, Docketing of Adjudicative Hearing, Dismissal, and SOAH Au-
thority - Readopt with changes.
§43.10, Authority to Grant Relief - Readopt with changes.
§43.11, Classication of Pleadings - Readopt without changes.
§43.12, Form of Petitions and Other Pleadings - Readopt with changes.
§43.13, Filing of Pleadings and Amendments - Readopt without
changes.
§43.14, Briefs - Readopt without changes.
§43.15, Motions - Readopt with changes.
§43.16, Notice of Hearing and Other Action - Readopt with changes.
§43.17, Agreements To Be in Writing - Readopt without changes.
§43.18, Motion for Consolidation - Readopt with changes.
§43.19, Additional Parties - Readopt without changes.
§43.20, Appearance and Representation - Readopt with changes.
§43.21, Lead Counsel - Readopt without changes.
§43.23, Powers of the Administrative Law Judge - Readopt with
changes.
§43.24, Prehearing Conference and Orders - Readopt without changes.
§43.25, Conduct of Hearing - Readopt without changes.
§43.26, General Admissibility - Readopt without changes.
§43.27, Exhibits - Readopt without changes.
§43.28, Pre-led Direct Testimony in Disability Appeal Proceedings -
Readopt with changes.
§43.29, Limit on Number of Witnesses - Readopt without changes.
§43.33, Failure to Appear - Readopt without changes.
§43.34, Conduct and Decorum at Hearing - Readopt with changes.
§43.35, Ofcial Notice - Readopt without changes.
§43.36, Ex Parte Consultations - Readopt without changes.
§43.37, Recording of the Hearing; Certied Language Interpreter -
Readopt with changes.
§43.38, Dismissal without Hearing - Readopt with changes.
§43.39, Summary Disposition - Readopt with changes.
§43.40, The Record - Readopt without changes.
§43.41, Findings of Fact - Readopt without changes.
§43.42, Reopening of Hearing - Readopt with changes.
§43.43, Subpoenas and Commissions - Readopt without changes.
§43.44, Discovery - Readopt with changes.
§43.45, Proposals for Decision, Exceptions, and Appeals to the Board
of Trustees - Readopt with changes.
§43.46, Rehearings - Readopt without changes.
§43.47, Procedures Not Otherwise Provided - Readopt without
changes.
§43.48, Appeal to Court - New Rule.
CHAPTER 47. QUALIFIED DOMESTIC RELATIONS ORDERS.
§47.1, Payments by TRS - Readopt without changes.
§47.2, Submission of Orders - Readopt without changes.
§47.3, Review of Orders - Readopt without changes.
§47.4, Payment Pursuant to Qualied Orders - Readopt without
changes.
§47.5, Orders Not Qualied - Readopt without changes.
§47.6, Determination That An Order Is Not Qualied Is Final - Readopt
without changes.
§47.7, Submission of Amended Order - Readopt without changes.
§47.8, Orders Affecting Optional Retirement Program - Readopt with-
out changes.
§47.9, Orders Affecting Benets from More Than One Public Retire-
ment System - Readopt without changes.
§47.10, Determination of Whether an Order Is a Qualied Domestic
Relations Order - Readopt with changes.
§47.13, Benets Resulting from Resumption of Membership and Re-
instatement of Service Credit - Readopt without changes.
§47.14, Reinstatement of Service Credit - Readopt without changes.
§47.15, Death of an Alternate Payee - Readopt without changes.
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§47.16, Effective Date of TRS Review of Orders - Readopt without
changes.
§47.17, Calculation for Alternate Payee Benets Before a Member’s
Benet Begins - Readopt with changes.
CHAPTER 49. COLLECTION OF DELINQUENT OBLIGATIONS.
§49.1, Collection Procedures - Readopt without changes.
§49.2, Demand Letters - Readopt without changes.
§49.3, Referrals of Delinquent Obligations to Attorney General for
Collection - Readopt without changes.
§49.4, Extension of Deadlines - Readopt without changes.
§49.5, Records - Readopt without changes.
§49.6, Supplemental and Alternative Collection Procedures - Readopt
without changes.
§49.7, Exceptions - Readopt without changes.
CHAPTER 51. GENERAL ADMINISTRATION.
§51.1, Advisory and Auxiliary Committees - Readopt with changes.
§51.2, Vendor Protests, Dispute Resolution, and Hearing - Readopt
without changes.
§51.5, Waiver of Deadline to Remit Deposits and Documentation -
Readopt without changes. Readopt without changes.
§51.7, Assignment of TRS Vehicles - Readopt without changes.
§51.11, Historically Underutilized Businesses - Readopt without
changes.
§51.12, Applicability of Certain Laws in Effect Before September 1,
2005 - Readopt without changes.
Written comments pertaining to this expanded proposed rule review
notice must be submitted to Ronnie Jung, Executive Director, Teacher
Retirement System of Texas, 1000 Red River Street, Austin, Texas
78701. The deadline for written comments is 30 days after publica-
tion of this notice in the Texas Register. The preambles and rule texts
for the proposed amendment, repeal, or creation of rules arising out
of the rule review are published for public comment in the Proposed
Rules section of this issue of the Texas Register in accordance with the
requirements of the Administrative Procedure Act, Chapter 2001 of the
Texas Government Code and the related rules of the Secretary of State.
The public will continue to be given the opportunity to comment on the
proposed rule review and any proposed rule changes arising out of the




Teacher Retirement System of Texas
Filed: October 30, 2006
Adopted Rule Review
Texas Department of Insurance
Title 28, Part 1
Pursuant to the notice of proposed rule review published in the Texas
Register (31 TexReg 4483), May 26, 2006, the Texas Department of
Insurance has reviewed and considered for readoption, revision or re-
peal all sections as they existed on May 26, 2006, of the following
chapters of Title 28, Part 1 of the Texas Administrative Code, in ac-
cordance with Texas Government Code §2001.039: Chapter 5, Prop-
erty and Casualty Insurance; Chapter 7, Corporate and Financial Reg-
ulation; Chapter 11, Health Maintenance Organizations; Chapter 15,
Surplus Lines Insurance; Chapter 19, Agents’ Licensing; Chapter 21,
Trade Practices; Chapter 23, Prepaid Legal Service; and Chapter 26,
Small Employer Health Insurance Regulations.
The Department considered, among other things, whether the reasons
for adoption of these rules continue to exist. The Department received
no written comments regarding the review of its rules.
The Department has determined that the reasons for adopting the re-
maining sections continue to exist and those sections are retained in
their present form. However, other sections that were reviewed may
be subsequently revised in accordance with the Department’s internal
procedures. Any such revisions will be accomplished in accordance
with the Texas Administrative Procedure Act.
This concludes the Department’s review of Chapters 5, 7, 11, 15, 19,
21, 23, and 26. The completion of the review of these chapters con-
cludes the rule review process.
TRD-200605906
Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Filed: October 27, 2006
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Automobile Theft Prevention Authority
Request for Grant Applications under the Automobile Theft
Prevention Authority Fund
Notice of Invitation for Applications:
The Automobile Theft Prevention Authority (ATPA) is soliciting ap-
plications for supplemental grants to be awarded for projects to reduce
the incidence of economic automobile theft. This grant cycle will be
eight months in duration, and will begin on January 22, 2007 and end
August 31, 2007.
Law Enforcement/Detection/Apprehension Projects, to establish
motor vehicle theft enforcement teams and other detection/apprehen-
sion programs. Priority funding may be provided to state, county,
precinct commissioner, general or home rule cities for enforcement
programs in particular areas of the state where the problem is assessed
as signicant. Enforcement efforts covering multiple jurisdictional
boundaries may receive priority for funding.
Prosecution/Adjudication/Conviction Projects, to provide for pros-
ecutorial and judicial programs designed to assist with the prosecution
of persons charged with motor vehicle theft offenses.
Prevention, Anti-Theft Devices and Automobile Registration
Projects, to test experimental equipment which is considered to be
designed for auto theft deterrence and registration of vehicles in the
Texas Help End Auto Theft (H.E.A.T.) Program.
Reduction of the Sale of Stolen Vehicles or Parts Projects, to pro-
vide vehicle identication number labeling, including component part
labeling and etching methods designed to deter the sale of stolen vehi-
cles or parts.
Public Awareness and Crime Prevention/Education/Information
Projects, to provide education and specialized training to law enforce-
ment ofcers in auto theft prevention procedures, provide information
linkages between state law enforcement agencies on auto theft crimes,
and develop a public information and education program on theft pre-
vention measures.
Eligible Applicants:
Current ATPA funded agencies are eligible to apply for supplemental
grants for automobile theft prevention assistance projects.
Grant Offering:
The Texas Automobile Theft Prevention Authority will consider fund-
ing grant application requests from existing grant programs for Equip-
ment, Technology, Research and Direct Operating Expenses for Fiscal
Year 2007.
Contact Person:
Detailed specications, including selection process for applicants is
available from ATPA.
Contact Susan Sampson, Director,
Texas Automobile Theft Prevention Authority,
4000 Jackson Avenue, Austin, Texas 78731, (512) 374-5101.
Application Deadline and Submission Requirements:
The Authority must receive applications by 5 p.m., November 17, 2006
or postmarked by November 17, 2006. Each Application must:
1. Include all signed certications and signature pages.
2. Application must be mailed or delivered to: Texas Automobile Theft
Prevention Authority, 4000 Jackson Avenue Austin, Texas 78731
3. Submit one (1) original and four (4) copies of the proposal
4. Facsimile transmissions will not be accepted.
If mailed, applications must be marked "Personal and Condential" and
addressed to the contact person listed above. If delivered, please leave
application with the contact person (or designee) at the address listed.
Selection Process:
Applications will be selected according to rules §57.2, §57.4, §57.7,
and §57.14, as published in Title 43 Chapter 57, Texas Administrative
Code.
Grant award decisions by ATPA are nal and not subject to judicial
review.




Automobile Theft Prevention Authority
Filed: October 31, 2006
Brazos Valley Council of Governments
Request for Quotes
Policy Studies, Inc., seeks to procure eligible vendors for the purchase
of general ofce supplies to be used in its various ofces in the Brazos
Valley. Potential vendors will be required to submit pricing information
on a list of 25 specic, commonly ordered general ofce supplies as
delineated in the Request for Quotes from PSI.
PSI Staff will evaluate vendor responses to this solicitation based on
vendor eligibility, pricing, and locations served. HUB businesses are
encouraged to apply. PSI reserves the right to not award any contracts
under this RFQ. PSI reserves the right to contract with multiple vendors
and makes no guarantees of quantities to be purchased.
Vendors interested in receiving a copy of the RFQ may contact Philip
Beard at 3991 East 29th St., Bryan, Texas; (979) 595-2800 x2243; Fax
(979) 595-2812; www.bvjobs.org; pbeard@bvcog.org. Completed re-





Brazos Valley Council of Governments
Filed: October 26, 2006
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Request for Quotes
Policy Studies, Inc., seeks to procure eligible vendors for the purchase
of toner supplies to be used in its various ofces in the Brazos Valley.
Potential vendors will be required to submit pricing information on a
list of specic, commonly ordered toner supplies as delineated in the
Request for Quotes from PSI.
PSI Staff will evaluate vendor responses to this solicitation based on
vendor eligibility, pricing, and locations served. HUB businesses are
encouraged to apply. PSI reserves the right to not award any contracts
under this RFQ. PSI reserves the right to contract with multiple vendors
and makes no guarantees of quantities to be purchased.
Vendors interested in receiving a copy of the RFQ may contact Philip
Beard at 3991 East 29th St., Bryan, Texas; (979) 595-2800 x2243; Fax
(979) 595-2812; www.bvjobs.org; pbeard@bvcog.org. Completed re-





Brazos Valley Council of Governments
Filed: October 27, 2006
Ofce of Consumer Credit Commissioner
Notice of Rate Ceilings
The Consumer Credit Commissioner of Texas has ascertained the fol-
lowing rate ceilings by use of the formulas and methods described in
§§303.003, 303.005, and 303.009, Texas Finance Code.
The weekly ceiling as prescribed by §303.003 and §303.009
for the period of 11/06/06 - 11/12/06 is 18% for Con-
sumer1/Agricultural/Commercial2/credit thru $250,000.
The weekly ceiling as prescribed by §303.003 and §303.009 for the
period of 11/06/06 - 11/12/06 is 18% for Commercial over $250,000.
The monthly ceiling as prescribed by §303.0053 for the period of
11/01/06 - 11/30/06 is 18% for Consumer/Agricultural/Commer-
cial/credit thru $250,000.
The monthly ceiling as prescribed by §303.005 for the period of
11/01/06 - 11/30/06 is 18% for Commercial over $250,000.
1Credit for personal, family or household use.
2Credit for business, commercial, investment or other similar purpose.




Of¿ce of Consumer Credit Commissioner
Filed: October 31, 2006
Texas Education Agency
Request for Applications Concerning the Texas Science,
Technology, Engineering, and Math (T-STEM) Network
Acceleration Grant
Eligible Applicants. The Texas Education Agency (TEA) is requesting
applications under Request for Applications (RFA) #701-07-102 from
school districts and open-enrollment charter schools on behalf of eligi-
ble high school campuses. Eligible high school campuses shall include
campuses with less than 50 percent of students meeting the Grade 9
mathematics passing standard or campuses with less than 50 percent of
students meeting the Grade 10 science passing standard as determined
by the rst administration of the Texas Assessment of Knowledge and
Skills (TAKS) tests in the spring of 2006.
Campuses receiving funding from any of the following sources are
not eligible to receive funds under this grant program: the Texas High
School Project through a High School Redesign and Restructuring
Grant, Cycle 1 or Cycle 2; a Middle College/Early College Expansion
Grant; a High Schools That Work Enhanced Design Network Grant;
an Early College High School Grant; a T-STEM Academy Grant; a
Texas High School Completion and Success Grant, Cycle 3, from the
Texas Education Agency; or an Early College High School Grant,
a Redesigned High School Grant, or a New Schools Grant from the
Communities Foundation of Texas.
Description. The purpose of this program is to increase student
achievement in mathematics and science by creating a network of
secondary schools committed to a common set of T-STEM core
elements and by providing resources for the implementation of highly
effective mathematics and science acceleration strategies. T-STEM
Network grantees will commit to providing a rigorous, well-rounded
education; establishing a personalized, college- and work-ready
culture; and providing teacher and leadership development. Grantees
will also be required to use student performance data in order to
identify the mathematics and science needs of their students and to
implement mathematics and science acceleration strategies that have
demonstrated effectiveness in improving student achievement results.
Dates of Project. Implementation of the T-STEM Network Acceler-
ation Grant will begin during the 2006-2007 school year. Applicants
should plan for a starting date of no earlier than May 1, 2007, and an
ending date of no later than February 28, 2009.
Project Amount. A total of approximately $3 million is available for
funding approximately 50 T-STEM Network Acceleration grants. This
project is funded 100 percent from Rider 59 general revenue funds ap-
propriated by the state legislature.
Selection Criteria. Applications will be selected based on the indepen-
dent reviewers’ assessment of each applicant’s ability to carry out all
requirements contained in the RFA. Reviewers will evaluate applica-
tions based on the overall quality and validity of the proposed grant
programs and the extent to which the applications address the primary
objectives and intent of the project. Applications must address each
requirement as specied in the RFA to be considered for funding. The
TEA reserves the right to select from the highest-ranking applications
those that address all requirements in the RFA and that are most advan-
tageous to the project.
The TEA is not obligated to approve an application, provide funds, or
endorse any application submitted in response to this RFA. This RFA
does not commit TEA to pay any costs before an application is ap-
proved. The issuance of this RFA does not obligate TEA to award a
grant or pay any costs incurred in preparing a response.
Requesting the Application. A complete copy of RFA #701-07-102
may be obtained by writing the Document Control Center, Room
6-108, Texas Education Agency, William B. Travis Building,
1701 North Congress Avenue, Austin, Texas 78701; by call-
ing (512) 463-9304; by faxing (512) 463-9811; or by e-mailing
dcc@tea.state.tx.us. Please refer to the RFA number and title
in your request. Provide your name, complete mailing address,
and phone number including area code. The announcement let-
ter and complete RFA will also be posted on the TEA website
31 TexReg 9396 November 10, 2006 Texas Register
at http://www.tea.state.tx.us/opge/disc/index.html for viewing and
downloading.
Further Information. For clarifying information about the RFA,
contact Karen Harmon, Division of Discretionary Grants, TEA,
(512) 463-9269. In order to assure that no prospective applicant may
obtain a competitive advantage because of acquisition of information
unknown to other prospective applicants, any information that is
different from or in addition to information provided in the RFA
will be provided only in response to written inquiries. Copies of all
such inquiries and the written answers thereto will be posted on the
TEA website in the format of Frequently Asked Questions (FAQs) at
http://www.tea.state.tx.us/opge/disc/index.html.
Deadline for Receipt of Applications. Applications must be received in
the Document Control Center of the TEA by 5:00 p.m. (Central Time),
Thursday, January 18, 2007, to be considered for funding.
TRD-200606029
Cristina De La Fuente-Valadez
Director, Policy Coordination
Texas Education Agency
Filed: November 1, 2006
Texas Commission on Environmental Quality
Agreed Orders
The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on
the listed Agreed Orders (AOs) in accordance with Texas Water Code
(the Code), §7.075. Section 7.075 requires that before the commission
may approve the AOs, the commission shall allow the public an op-
portunity to submit written comments on the proposed AOs. Section
7.075 requires that notice of the proposed orders and the opportunity to
comment must be published in the Texas Register no later than the 30th
day before the date on which the public comment period closes, which
in this case is December 11, 2006. Section 7.075 also requires that
the commission promptly consider any written comments received and
that the commission may withdraw or withhold approval of an AO if a
comment discloses facts or considerations that indicate that consent is
inappropriate, improper, inadequate, or inconsistent with the require-
ments of the statutes and rules within the commission’s jurisdiction
or the commission’s orders and permits issued in accordance with the
commission’s regulatory authority. Additional notice of changes to a
proposed AO is not required to be published if those changes are made
in response to written comments.
A copy of each proposed AO is available for public inspection at both
the commission’s central ofce, located at 12100 Park 35 Circle, Build-
ing C, 1st Floor, Austin, Texas 78753, (512) 239-1864 and at the appli-
cable regional ofce listed as follows. Written comments about an AO
should be sent to the enforcement coordinator designated for each AO
at the commission’s central ofce at P.O. Box 13087, Austin, Texas
78711-3087 and must be received by 5:00 p.m. on December 11,
2006. Written comments may also be sent by facsimile machine to the
enforcement coordinator at (512) 239-2550. The commission enforce-
ment coordinators are available to discuss the AOs and/or the comment
procedure at the listed phone numbers; however, §7.075 provides that
comments on the AOs shall be submitted to the commission in writing.
(1) COMPANY: Phuong Duy Nguyen dba 1.25 Antoine Cleaner;
DOCKET NUMBER: 2006-1168-DCL-E; IDENTIFIER: Regulated
Entity Reference Number (RN) RN104963079; LOCATION: Hous-
ton, Harris County, Texas; TYPE OF FACILITY: dry cleaning drop
station; RULE VIOLATED: 30 Texas Administrative Code (TAC)
§337.10(a) and Texas Health & Safety Code (THSC), §374.102,
by failing to complete and submit the required registration form;
PENALTY: $711; ENFORCEMENT COORDINATOR: Rajesh
Acharya, (512) 239-0577; REGIONAL OFFICE: 5425 Polk Avenue,
Suite H, Houston, Texas 77023-1486, (713) 767-3500.
(2) COMPANY: Chevron U.S.A. Inc.; DOCKET NUMBER: 2006-
0835-AIR-E; IDENTIFIER: RN100217538; LOCATION: near Gar-
den City, Sterling County, Texas; TYPE OF FACILITY: natural gas
processing plant; RULE VIOLATED: 30 TAC §122.146(1) and (2),
Federal Operating Permit (FOP) Number O-02678, General Terms and
Conditions, and THSC, §382.085(b), by failing to certify compliance
with the terms and conditions of FOP Number O-02678; PENALTY:
$2,340; ENFORCEMENT COORDINATOR: Jessica Rhodes, (512)
239-2879; REGIONAL OFFICE: 622 South Oakes, Suite K, San An-
gelo, Texas 76903-7013, (915) 655-9479.
(3) COMPANY: Citation Corporation; DOCKET NUMBER: 2006-
1004-AIR-E; IDENTIFIER: RN100218288; LOCATION: Lufkin, An-
gelina County, Texas; TYPE OF FACILITY: iron foundry; RULE VIO-
LATED: 30 TAC §122.143(4) and §122.145(2)(A) and (B), FOP Num-
ber O-01427, Special Condition Number 7, and THSC, §382.085(b), by
failing to submit semi-annual deviation reports; PENALTY: $1,680;
ENFORCEMENT COORDINATOR: Sherronda Martin, (713) 767-
3500; REGIONAL OFFICE: 3870 Eastex Freeway, Beaumont, Texas
77703-1892, (409) 898-3838.
(4) COMPANY: Comet Cleaners Franchise Group, LLC dba Comet
Cleaners; DOCKET NUMBER: 2006-0838-DCL-E; IDENTIFIER:
RN104303193 and RN104213145; LOCATION: Plano and Pan-
tego, Tarrant and Collin Counties, Texas; TYPE OF FACILITY:
dry cleaning drop stations; RULE VIOLATED: 30 TAC §337.11(e)
and THSC, §374.102, by failing to renew the facilities’ registra-
tion by completing and submitting the required registration forms;
PENALTY: $201; ENFORCEMENT COORDINATOR: Judy Kluge,
(817) 588-5800; REGIONAL OFFICE: 2301 Gravel Drive, Fort
Worth, Texas 76118-6951, (817) 588-5800.
(5) COMPANY: ConocoPhillips Pipe Line Company; DOCKET
NUMBER: 2006-1221-AIR-E; IDENTIFIER: RN100212778; LOCA-
TION: Seminole, Gaines County, Texas; TYPE OF FACILITY: crude
oil and natural gas liquids pipeline storage and compression; RULE
VIOLATED: 30 TAC §122.146(2), FOP Number O-1186 General
Terms and Conditions, and THSC, §382.085(b), by failing to certify
compliance with the terms and conditions of FOP Number O-1186;
PENALTY: $1,500; ENFORCEMENT COORDINATOR: Jessica
Rhodes, (512) 239-2879; REGIONAL OFFICE: 3300 North A Street,
Building 4, Suite 107, Midland, Texas 79705-5404, (915) 570-1359.
(6) COMPANY: Helen Ja Yang dba Dryclean Planet 3; DOCKET
NUMBER: 2006-1420-DCL-E; IDENTIFIER: RN103951356; LO-
CATION: Houston, Harris County, Texas; TYPE OF FACILITY: dry
cleaning drop station; RULE VIOLATED: 30 TAC §337.11(e) and
THSC, §374.102, by failing to renew the registration by completing
and submitting the required registration form; PENALTY: $711; EN-
FORCEMENT COORDINATOR: Suzanne Walrath, (512) 239-2134;
REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas
77023-1486, (713) 767-3500.
(7) COMPANY: Terry Harrington; DOCKET NUMBER: 2006-1031-
MLM-E; IDENTIFIER: RN104808589; LOCATION: Vidor, Orange
County, Texas; TYPE OF FACILITY: residence; RULE VIOLATED:
30 TAC §111.201 and §330.15(a) and (c) and THSC, §382.085(b), by
failing to properly conduct outdoor burning and disposal of burned
and unburned municipal solid waste (MSW); PENALTY: $1,680; EN-
FORCEMENT COORDINATOR: John Barry, (409) 898-3838; RE-
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GIONAL OFFICE: 3870 Eastex Freeway, Beaumont, Texas 77703-
1892, (409) 898-3838.
(8) COMPANY: Huntsman Petrochemical Corporation; DOCKET
NUMBER: 2006-0902-AIR-E; IDENTIFIER: RN100219252; LOCA-
TION: Port Neches, Jefferson County, Texas; TYPE OF FACILITY:
petrochemical production plant; RULE VIOLATED: 30 TAC
§116.115(b)(2)(F) and (c), Air Permit Number 19823, Special Con-
dition 1, and THSC, §382.085(b), by failing to prevent unauthorized
emissions; PENALTY: $5,700; ENFORCEMENT COORDINATOR:
Daniel Siringi, (409) 898-3838; REGIONAL OFFICE: 3870 Eastex
Freeway, Beaumont, Texas 77703-1892, (409) 898-3838.
(9) COMPANY: JJ & JM Enterprise, Inc. dba Five Star; DOCKET
NUMBER: 2006-1269-DCL-E; IDENTIFIER: RN101951085; LO-
CATION: Houston, Harris County, Texas; TYPE OF FACILITY:
dry cleaning drop station; RULE VIOLATED: 30 TAC §337.11(e)
and THSC, §374.102, by failing to renew the facility’s registra-
tion by completing and submitting the required registration form;
PENALTY: $853; ENFORCEMENT COORDINATOR: Dana Shuler,
(512) 239-2505; REGIONAL OFFICE: 5425 Polk Avenue, Suite H,
Houston, Texas 77023-1486, (713) 767-3500.
(10) COMPANY: Ohmstede Ltd.; DOCKET NUMBER: 2006-0863-
IWD-E; IDENTIFIER: RN102096666; LOCATION: LaPorte, Harris
County, Texas; TYPE OF FACILITY: fabricated plate work; RULE
VIOLATED: 30 TAC §305.125(1), Texas Pollutant Discharge Elimi-
nation System Permit Number WQ0001318000, Efuent Limitations
and Monitoring Requirements Number 1, and the Code, §26.121(a), by
failing to comply with the permitted efuent limitations; PENALTY:
$5,280; ENFORCEMENT COORDINATOR: Carolyn Lind, (903)
535-5100; REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Hous-
ton, Texas 77023-1486, (713) 767-3500.
(11) COMPANY: Paul Mauricio & Sons, Inc. dba Snow White
Cleaners No. 15, dba Snow White Cleaners No. 27, dba Zip Cleaners
No. 6, dba Snow White Cleaners No. 24, dba Snow White Cleaners
No. 1, dba Snow White Cleaners No. 12, dba Sudden Cleaners
No. 10, dba Sudden Cleaners No. 1, dba Zip Cleaners No. 1,
dba Snow White Cleaners No. 9, and dba Snow White Cleaners
No. 23; DOCKET NUMBER: 2006-0716-DCL-E; IDENTIFIER:
RN104101464, RN104101373, RN104101407, RN104966395,
RN100634435, RN104101480, RN104086590, RN104101613,
RN104101365, RN104101621, RN100718121; LOCATION: San An-
tonio and Universal City, Bexar County, Texas; TYPE OF FACILITY:
dry cleaning and/or dry cleaning drop stations; RULE VIOLATED:
30 TAC §337.11(e) and THSC, §374.102, by failing to renew its
registration by completing and submitting the required registration
form for the facilities; and 30 TAC §337.14(c) and the Code, §5.702,
by failing to pay outstanding dry cleaner fees; PENALTY: $6,996;
ENFORCEMENT COORDINATOR: Cari-Michel LaCaille, (512)
239-1387; REGIONAL OFFICE: 14250 Judson Road, San Antonio,
Texas 78233-4480, (210) 490-3096.
(12) COMPANY: Racetrac Petroleum, Inc. dba Racetrac
501; DOCKET NUMBER: 2006-1218-PST-E; IDENTIFIER:
RN102275468; LOCATION: Nederland, Jefferson County, Texas;
TYPE OF FACILITY: retail gasoline station; RULE VIOLATED:
30 TAC § 115.242(3), by failing to maintain the Stage II vapor
recovery system (VRS) in proper operating condition and free of
defects; 30 TAC §115.222(3) and §115.242(4), by failing to ensure no
avoidable gasoline leaks, as detected by sight, sound, or smell, exist
anywhere in the liquid transfer or vapor balance systems; and 30 TAC
§115.248(1), by failing to have employees trained in Stage II VRS
operation; PENALTY: $6,300; ENFORCEMENT COORDINATOR:
Harvey Wilson, (512) 239-0321; REGIONAL OFFICE: 3870 Eastex
Freeway, Beaumont, Texas 77703-1892, (409) 898-3838.
(13) COMPANY: City of Ralls; DOCKET NUMBER: 2006-1111-
MSW-E; IDENTIFIER: RN104984240; LOCATION: Ralls, Crosby
County, Texas; TYPE OF FACILITY: MSW landll; RULE VI-
OLATED: 30 TAC §330.15(c), by failing to dispose of waste at
an authorized facility; and 30 TAC §330.9(b)(1), by failing to ob-
tain authorization to operate an MSW transfer station; PENALTY:
$1,600; ENFORCEMENT COORDINATOR: Cheryl Thompson,
(817) 588-5800; REGIONAL OFFICE: 4630 50th Street, Suite 600,
Lubbock, Texas 79414-3520, (806) 796-7092.
(14) COMPANY: RM Walsdorf, Inc.; DOCKET NUMBER:
2006-0756-MLM-E; IDENTIFIER: RN104807987; LOCATION:
Brownsville, Cameron County, Texas; TYPE OF FACILITY: in-
dustrial service company; RULE VIOLATED: 30 TAC §330.15(c)
(formerly 30 TAC §330.5(c)) and §328.13(a), by failing to prevent
the unauthorized disposal of MSW including lead acid batteries; 30
TAC §335.4, by failing to prevent the discharge of industrial solid
or municipal hazardous waste including lead acid batteries; 30 TAC
§335.62 and 40 Code of Federal Regulations (CFR) §262.11, by failing
to conduct a hazardous waste determination; 30 TAC §328.56(d)(4),
by failing to conduct monitoring for vectors and appropriate vector
control methods; 30 TAC §324.4(1), 40 CFR §279.22(b)(2) and (d),
and THSC, §371.041, by failing to prevent an unauthorized discharge
of used oil to soil and ensure that used oil is stored in a manner
that does not endanger the public health or environment; 30 TAC
§324.1 and 40 CFR §279.22(c)(1), by failing to label or mark clearly
containers storing used oil; and 30 TAC §328.23(c), by failing to
securely close a container lled with used oil lters; PENALTY:
$13,300; Supplement Environmental Project offset amount of $6,650
applied to Audubon Society-Restoration and Revegetation of Green
and Three Islands; ENFORCEMENT COORDINATOR: Michael
Meyer, (512) 239-4492; REGIONAL OFFICE: 1804 West Jefferson
Avenue, Harlingen, Texas 78550-5247, (956) 425-6010.
(15) COMPANY: Phu Nguyen dba TC Cleaners; DOCKET NUM-
BER: 2006-1109-DCL-E; IDENTIFIER: RN104986880; LOCATION:
Houston, Harris County, Texas; TYPE OF FACILITY: dry cleaning
drop station; RULE VIOLATED: 30 TAC §337.11(e) and THSC,
§374.102, by failing to renew the facility’s registration by completing
and submitting the required registration form; and 30 TAC §337.14(c)
and the Code, §5.702, by failing to pay dry cleaners registration
fees; PENALTY: $948; ENFORCEMENT COORDINATOR: Samuel
Short, (512) 239-5363; REGIONAL OFFICE: 5425 Polk Avenue,
Suite H, Houston, Texas 77023-1486, (713) 767-3500.
(16) COMPANY: THS Properties, L.L.C. and Pineview Woods,
L.P.; DOCKET NUMBER: 2006-1330-WQ-E; IDENTIFIER:
RN104814553; LOCATION: Jasper, Jasper County, Texas; TYPE OF
FACILITY: residential apartment complex; RULE VIOLATED: the
Code, §26.039(b) and §26.121(a)(1), by failing to notify the commis-
sion as soon as possible and not later than 24 hours after an accidental
discharge or spill and by failing to prevent unauthorized discharges
of sewage; PENALTY: $5,320; ENFORCEMENT COORDINATOR:
Elvia Maske, (512) 239-0789; REGIONAL OFFICE: 3870 Eastex
Freeway, Beaumont, Texas 77703-1892, (409) 898-3838.
(17) COMPANY: Seong D. Roh dba Valley Ranch Cleaners; DOCKET
NUMBER: 2006-0960-DCL-E; IDENTIFIER: RN102918414; LO-
CATION: Irving, Dallas County, Texas; TYPE OF FACILITY:
dry cleaning facility; RULE VIOLATED: 30 TAC §337.11(e) and
THSC, §374.102, by failing to renew its registration by completing
and submitting the required registration form; PENALTY: $948;
ENFORCEMENT COORDINATOR: Cari-Michel LaCaille, (512)
239-1387; REGIONAL OFFICE: 2301 Gravel Drive, Fort Worth,
Texas 76118-6951, (817) 588-5800.
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(18) COMPANY: Viewpoint Energy, Inc.; DOCKET NUMBER:
2006-0906-AIR-E; IDENTIFIER: RN104614904; LOCATION: San
Leon, Galveston County, Texas; TYPE OF FACILITY: blasting
and surface coating plant; RULE VIOLATED: 30 TAC §116.110(a)
and THSC, §382.085(b), by failing to obtain authorization for sand
blasting and surface coating operations; PENALTY: $2,640; EN-
FORCEMENT COORDINATOR: Nadia Hameed, (713) 767-3500;
REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas
77023-1486, (713) 767-3500.
(19) COMPANY: VNP, Inc. dba Greg’s Cleaners; DOCKET
NUMBER: 2006-1419-DCL-E; IDENTIFIER: RN102333226; LO-
CATION: Houston, Harris County, Texas; TYPE OF FACILITY: dry
cleaning drop station; RULE VIOLATED: 30 TAC §337.11(e) and
THSC, §374.102, by failing to renew the registration by completing
and submitting the required registration form; PENALTY: $711; EN-
FORCEMENT COORDINATOR: Suzanne Walrath, (512) 239-2134;
REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas
77023-1486, (713) 767-3500.
(20) COMPANY: Zaffar Hashim dba Zac’s Cleaners; DOCKET
NUMBER: 2006-1122-DCL-E; IDENTIFIER: RN103994398; LO-
CATION: Houston, Harris County, Texas; TYPE OF FACILITY:
dry cleaning drop station; RULE VIOLATED: 30 TAC §337.10(a)
and THSC, §374.102, by failing to complete and submit the required
registration form; PENALTY: $711; ENFORCEMENT COORDINA-
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Enforcement Orders
An agreed order was entered regarding Haaz & Aman, Inc., Docket
No. 2003-1195-PST-E on October 25, 2006 assessing $1,300 in ad-
ministrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Xavier Guerra, Staff Attorney at (210) 403-4016, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.
An agreed order was entered regarding Torres Ready-Mix, Inc., Docket
No. 2004-0252-MLM-E on October 25, 2006 assessing $61,250 in
administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Terry Murphy, Enforcement Coordinator at (512) 239-5025,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
A default order was entered regarding North San Gabriel Overlook,
Ltd., Docket No. 2004-0361-MLM-E on October 25, 2006 assessing
$22,500 in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Carolyn Lind, Enforcement Coordinator at (903) 535-5145,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Goodspeed Sand Company,
Inc., Docket No. 2004-1142-WQ-E on October 25, 2006 assessing
$6,000 in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Justin Lannen, Staff Attorney at (817) 588-5927, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
A default order was entered regarding Zag Petroleum Inc. dba Z.P.I.
Chevron, Docket No. 2004-1161-PST-E on October 25, 2006 assess-
ing $2,140 in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Amie Richardson, Staff Attorney at (512) 239-2999, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.
An agreed order was entered regarding Emel G. Rubio dba La Bahia,
Docket No. 2004-1507-PWS-E on October 25, 2006 assessing $3,140
in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting John Muennink, Enforcement Coordinator at (361) 825-
3423, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding Jose Garcia dba Neighborhood
Trucks & Auto Repair, Docket No. 2004-1998-AIR-E on October 25,
2006 assessing $9,240 in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Kathleen Decker, Staff Attorney at (512) 239-6500, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.
An agreed order was entered regarding Shaheen International, Inc. dba
Fisco, Docket No. 2005-0131-PST-E on October 25, 2006 assessing
$21,375 in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Laurencia Fasoyiro, Staff Attorney at (713) 422-8914,
Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
A default order was entered regarding Lazaro Camacho, Docket No.
2005-0148-LII-E on October 25, 2006 assessing $250 in administrative
penalties.
Information concerning any aspect of this order may be obtained by
contacting Xavier Guerra, Staff Attorney at (210) 403-4016, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.
An agreed order was entered regarding Douglas Adcock dba McDon-
ald’s, Docket No. 2005-0427-MWD-E on October 25, 2006 assessing
$2,520 in administrative penalties with $504 deferred.
Information concerning any aspect of this order may be obtained by
contacting Rebecca Clausewitz, Enforcement Coordinator at (210)
403-4012, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.
An agreed order was entered regarding Bell County Water Control &
Improvement District (WCID) 2, Docket No. 2005-0474-MWD-E on
October 25, 2006 assessing $28,220 in administrative penalties with
$5,644 deferred.
Information concerning any aspect of this order may be obtained by
contacting Audra Ruble, Enforcement Coordinator at (361) 825-3126,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Ellinger Sewer and Water Sup-
ply Corporation, Docket No. 2005-0548-MWD-E on October 25, 2006
assessing $11,750 in administrative penalties.
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Information concerning any aspect of this order may be obtained by
contacting Shawn Slack, Staff Attorney at (512) 239-0063, Texas Com-
mission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.
An agreed order was entered regarding RCF Investments Inc dba The
Brock Junction, Docket No. 2005-1206-PST-E on October 25, 2006
assessing $2,850 in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Jacquelyn Boutwell, Staff Attorney at (512) 239-5846,
Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding Mine Service, Ltd., Docket No.
2005-1361-AIR-E on October 25, 2006 assessing $10,000 in adminis-
trative penalties.
Information concerning any aspect of this order may be obtained by
contacting Shannon Strong, Staff Attorney at (512) 239-0252, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.
An agreed order was entered regarding Charles Leonard Hagerman dba
100th Meridian Stop, Docket No. 2005-1419-PST-E on October 25,
2006 assessing $3,150 in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Deanna Sigman, Staff Attorney at (512) 239-0619, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.
A default order was entered regarding Express Waste, Inc., Docket No.
2005-1567-MSW-E on October 25, 2006 assessing $11,550 in admin-
istrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Lena Roberts, Staff Attorney at (512) 239-0019, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Synergy Management Group,
L.L.C., Docket No. 2005-1585-MSW-E on October 25, 2006 assessing
$8,670 in administrative penalties with $1,734 deferred.
Information concerning any aspect of this order may be obtained
by contacting Marlin Bullard, Enforcement Coordinator at (254)
761-3038, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.
An agreed order was entered regarding First American Bank, SSB dba
Inactive Gas Station Iowa Park, Docket No. 2005-1681-PST-E on Oc-
tober 25, 2006 assessing $1,875 in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Jacquelyn Boutwell, Staff Attorney at (512) 239-5846,
Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
A default order was entered regarding Elton W. Thompson dba Peter-
son Place Subdivision Water System, Docket No. 2006-0010-PWS-E
on October 25, 2006 assessing $5,950 in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Mark Curnutt, Staff Attorney at (512) 239-0624, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding City of Lawn, Docket No.
2006-0164-PWS-E on October 25, 2006 assessing $3,454 in admin-
istrative penalties.
Information concerning any aspect of this order may be obtained
by contacting Craig Fleming, Enforcement Coordinator at (512)
239-5806, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.
An agreed order was entered regarding Teresa Gail Allums dba T &
A Septic Service, Docket No. 2006-0209-SLG-E on October 25, 2006
assessing $2,400 in administrative penalties.
Information concerning any aspect of this order may be obtained
by contacting Harvey Wilson, Enforcement Coordinator at (512)
239-0321, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.
An agreed order was entered regarding Alcoa Inc., Docket No. 2006-
0279-AIR-E on October 25, 2006 assessing $90,000 in administrative
penalties with $18,000 deferred.
Information concerning any aspect of this order may be obtained by
contacting Suzanne Walrath, Enforcement Coordinator at (512) 239-
2134, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding City of Avinger, Docket No.
2006-0289-PWS-E on October 25, 2006 assessing $1,260 in adminis-
trative penalties with $252 deferred.
Information concerning any aspect of this order may be obtained by
contacting Rebecca Clausewitz, Enforcement Coordinator at (210)
403-4012, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.
An agreed order was entered regarding Nirmal & Armaan Enterprises,
Inc. dba MC Corner Texaco, Docket No. 2006-0333-PST-E on Oc-
tober 25, 2006 assessing $4,800 in administrative penalties with $960
deferred.
Information concerning any aspect of this order may be obtained
by contacting Deana Holland, Enforcement Coordinator at (512)
239-2504, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.
An agreed order was entered regarding ExxonMobil Chemical Com-
pany, Docket No. 2006-0393-AIR-E on October 25, 2006 assessing
$20,000 in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting John Muennink, Enforcement Coordinator at (361) 825-
3423, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding City of Maud, Docket No.
2006-0418-MWD-E on October 25, 2006 assessing $7,000 in admin-
istrative penalties with $1,400 deferred.
Information concerning any aspect of this order may be obtained by
contacting Brent Hurta, Enforcement Coordinator at (512) 239-6589,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Texas Instruments Incorpo-
rated, Docket No. 2006-0430-IWD-E on October 25, 2006 assessing
$28,800 in administrative penalties with $5,760 deferred.
Information concerning any aspect of this order may be obtained
by contacting Craig Fleming, Enforcement Coordinator at (512)
239-5806, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.
An agreed order was entered regarding City of Rosenberg, Docket No.
2006-0436-MWD-E on October 25, 2006 assessing $12,750 in admin-
istrative penalties.
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Information concerning any aspect of this order may be obtained by
contacting Catherine Albrecht, Enforcement Coordinator at (713) 767-
3672, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding Innovene USA LLC, Docket
No. 2006-0469-AIR-E on October 25, 2006 assessing $21,375 in ad-
ministrative penalties with $4,275 deferred.
Information concerning any aspect of this order may be obtained by
contacting Bryan Elliott, Enforcement Coordinator at (512) 239-6162,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Millennium Petrochemicals
Inc., Docket No. 2006-0477-AIR-E on October 25, 2006 assessing
$16,050 in administrative penalties with $3,210 deferred.
Information concerning any aspect of this order may be obtained by
contacting Daniel Siringi, Enforcement Coordinator at (409) 899-8799,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Kendall County Water Con-
trol and Improvement District No. 1, Docket No. 2006-0518-MWD-E
on October 25, 2006 assessing $8,550 in administrative penalties with
$1,710 deferred.
Information concerning any aspect of this order may be obtained by
contacting Laurie Eaves, Enforcement Coordinator at (512) 239-4495,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Chevron Phillips Chemical
Company LP, Docket No. 2006-0528-AIR-E on October 25, 2006
assessing $4,825 in administrative penalties with $965 deferred.
Information concerning any aspect of this order may be obtained by
contacting Kimberly Morales, Enforcement Coordinator at (713) 422-
8938, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding Fortune 501 Plus, Inc. dba
Swif-T Food 23, Docket No. 2006-0539-PST-E on October 25, 2006
assessing $3,745 in administrative penalties with $749 deferred.
Information concerning any aspect of this order may be obtained by
contacting Shontay Wilcher, Enforcement Coordinator at (512) 239-
2136, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding City of Alvarado, Docket No.
2006-0542-MWD-E on October 25, 2006 assessing $11,760 in admin-
istrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Carolyn Lind, Enforcement Coordinator at (903) 535-5145,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Monterey Mushrooms, Inc.,
Docket No. 2006-0558-IWD-E on October 25, 2006 assessing $38,640
in administrative penalties.
Information concerning any aspect of this order may be obtained
by contacting Marlin Bullard, Enforcement Coordinator at (254)
761-3038, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.
An agreed order was entered regarding Wood George & Co., Inc. dba
Woodco USA, Docket No. 2006-0617-IHW-E on October 25, 2006
assessing $3,360 in administrative penalties with $672 deferred.
Information concerning any aspect of this order may be obtained by
contacting Colin Barth, Enforcement Coordinator at (512) 239-0086,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding D R & S Inc. dba Worthington
Laundry & Cleaners, Docket No. 2006-0648-DCL-E on October 25,
2006 assessing $1,185 in administrative penalties with $237 deferred.
Information concerning any aspect of this order may be obtained by
contacting Shontay Wilcher, Enforcement Coordinator at (512) 239-
2136, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding David W. Baker Homes, Inc.
dba Regency Cleaners 4 and Regency Cleaners 5, Docket No. 2006-
0650-DCL-E on October 25, 2006 assessing $378 in administrative
penalties with $78 deferred.
Information concerning any aspect of this order may be obtained by
contacting Cheryl Thompson, Enforcement Coordinator at (817) 588-
5886, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding Producers Cooperative Eleva-
tor, Docket No. 2006-0659-PST-E on October 25, 2006 assessing $750
in administrative penalties with $150 deferred.
Information concerning any aspect of this order may be obtained by
contacting Shontay Wilcher, Enforcement Coordinator at (512) 239-
2136, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding Rajah-GP, LP dba Expert Dollar
Cleaners, Docket No. 2006-0668-DCL-E on October 25, 2006 assess-
ing $948 in administrative penalties with $190 deferred.
Information concerning any aspect of this order may be obtained by
contacting Samuel Short, Enforcement Coordinator at (512) 239-5363,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding City of Gladewater, Docket No.
2006-0679-PWS-E on October 25, 2006 assessing $2,520 in adminis-
trative penalties.
Information concerning any aspect of this order may be obtained by
contacting Yuliya Dunaway, Enforcement Coordinator at (210) 403-
4077, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding Gause Water Supply Corpora-
tion, Docket No. 2006-0681-PWS-E on October 25, 2006 assessing
$250 in administrative penalties with $50 deferred.
Information concerning any aspect of this order may be obtained by
contacting Epifanio Villareal, Enforcement Coordinator at (210) 403-
4033, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding Nghiem Phan dba BJ’s Clean-
ers, Docket No. 2006-0714-DCL-E on October 25, 2006 assessing
$1,185 in administrative penalties with $237 deferred.
Information concerning any aspect of this order may be obtained by
contacting Samuel Short, Enforcement Coordinator at (512) 239-5363,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding MAK Foster Ranch, L.P.,
Docket No. 2006-0753-EAQ-E on October 25, 2006 assessing $6,000
in administrative penalties with $1,200 deferred.
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Information concerning any aspect of this order may be obtained by
contacting Lynley Doyen, Enforcement Coordinator at (512) 239-1364,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Bengal Corporation dba Clean-
ers 4 U, Docket No. 2006-0761-DCL-E on October 25, 2006 assessing
$1,185 in administrative penalties with $237 deferred.
Information concerning any aspect of this order may be obtained
by contacting Harvey Wilson, Enforcement Coordinator at (512)
239-0321, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.
An agreed order was entered regarding Kee Ja Rhee dba Colonial Park
Cleaners, Docket No. 2006-0764-DCL-E on October 25, 2006 assess-
ing $575 in administrative penalties with $115 deferred.
Information concerning any aspect of this order may be obtained
by contacting Harvey Wilson, Enforcement Coordinator at (512)
239-0321, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.
An agreed order was entered regarding Gasgo Markets, Inc., Docket
No. 2006-0799-PST-E on October 25, 2006 assessing $5,000 in ad-
ministrative penalties with $1,000 deferred.
Information concerning any aspect of this order may be obtained by
contacting Rajesh Acharya, Enforcement Coordinator at (512) 239-
0577, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding Clear Creek Rentals, Ltd. dba
Tucker Rentals, Docket No. 2006-0834-PWS-E on October 25, 2006
assessing $420 in administrative penalties with $84 deferred.
Information concerning any aspect of this order may be obtained by
contacting Tel Croston, Enforcement Coordinator at (512) 239-5717,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Lezli E. McPhail dba 7th St
Cleaners, Docket No. 2006-0915-DCL-E on October 25, 2006 assess-
ing $889 in administrative penalties with $178 deferred.
Information concerning any aspect of this order may be obtained by
contacting Alison Echlin, Enforcement Coordinator at (512) 239-3308
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Babita Daware dba Ayalas
Cleaners, Docket No. 2006-0916-DCL-E on October 25, 2006 assess-
ing $1,185 in administrative penalties with $237 deferred.
Information concerning any aspect of this order may be obtained by
contacting Colin Barth, Enforcement Coordinator at (512) 239-0086,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Eui K. Song dba Monticello
Cleaners, Docket No. 2006-0917-DCL-E on October 25, 2006 assess-
ing $889 in administrative penalties with $178 deferred.
Information concerning any aspect of this order may be obtained by
contacting Colin Barth, Enforcement Coordinator at (512) 239-0086,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding James D. Kim dba Inwood Shirt
and Dry Cleaning, Docket No. 2006-0972-DCL-E on October 25, 2006
assessing $889 in administrative penalties with $178 deferred.
Information concerning any aspect of this order may be obtained by
contacting Cheryl Thompson, Enforcement Coordinator at (817) 588-
5886, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding Thuc X. Bui dba Dry Clean
Super Center, Docket No. 2006-0980-DCL-E on October 25, 2006
assessing $1,185 in administrative penalties with $237 deferred.
Information concerning any aspect of this order may be obtained by
contacting Libby Hogue, Enforcement Coordinator at (512) 239-1165,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding John A. Dunaway dba Plaza
Cleaners, Docket No. 2006-1011-DCL-E on October 25, 2006 assess-
ing $889 in administrative penalties with $178 deferred.
Information concerning any aspect of this order may be obtained by
contacting Rajesh Acharya, Enforcement Coordinator at (512) 239-
0577, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An order was entered regarding Oshborn, Inc. dba Fast Stop, Docket
No. 2003-0984-PST-E on October 25, 2006 assessing $16,200 in ad-
ministrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Justin Lannen, Staff Attorney at (817) 588-5927, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An order was entered regarding Amer Khan dba Oakwood One Stop,
Docket No. 2004-1518-PST-E on October 25, 2006 assessing $7,350
in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Shannon Strong, Staff Attorney at (512) 239-0972, Texas





Texas Commission on Environmental Quality
Filed: November 1, 2006
Notice of Availability of the Draft October 2006 Update to the
Water Quality Management Plan for the State of Texas
The Texas Commission on Environmental Quality (TCEQ or commis-
sion) announces the availability of the draft October 2006 Update to the
Water Quality Management Plan for the State of Texas (draft WQMP
update).
The Water Quality Management Plan (WQMP) is developed and pro-
mulgated in accordance with the requirements of federal Clean Water
Act, §208. The draft WQMP update includes projected efuent lim-
its of indicated domestic dischargers useful for water quality manage-
ment planning in future permit actions. Once the commission certies
a WQMP update, the update is submitted to the United States Environ-
mental Protection Agency (EPA) for approval. For some Texas Pol-
lutant Discharge Elimination System (TPDES) permits, the EPA’s ap-
proval of a corresponding WQMP update is a necessary precondition to
TPDES permit issuance by the commission. The draft WQMP update
may contain service area populations for listed wastewater treatment
facilities and designated management agency information.
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A copy of the draft October 2006 WQMP update may
be found on the commission’s Web site located at
http://www.tceq.state.tx.us/nav/eq/eq_wqmp.html. A copy of
the draft may also be viewed at the TCEQ Library, Building A, 12100
Park 35 Circle, Austin, Texas.
Written comments on the draft WQMP update may be submitted to
Nancy Vignali, Texas Commission on Environmental Quality, Water
Quality Division, MC 150, P.O. Box 13087, Austin, Texas 78711-3087.
Comments may also be faxed to (512) 239-4420, but must be followed
up with the submission and receipt of the written comments within
three working days of when they were faxed. Written comments must
be submitted no later than 5:00 p.m. on December 11, 2006. For further
information or questions, please contact Ms. Vignali at (512) 239-1303
or by e-mail at nvignali@tceq.state.tx.us.
TRD-200606017
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Filed: October 31, 2006
Notice of Water Quality Applications
The following notices were issued October 26, 2006.
The following require the applicants to publish notice in a newspaper.
Public comments, requests for public meetings, or requests for a con-
tested case hearing may be submitted to the Ofce of the Chief Clerk,
Mail Code 105, P.O. Box 13087, Austin, Texas 78711-3087, WITHIN
30 DAYS OF THE DATE OF NEWSPAPER PUBLICATION OF THE
NOTICE.
Flint Hills Resources, LP, which operates the West Renery, a petro-
leum renery (comprised of the West Crude Area, the East Plant, the
Mid-Plant, and tank farms), the Mid-Terminal, a tank farm and terminal
facility, and irrigated Land Treatment Units (LTU’s) 1 and 2, has ap-
plied for a major amendment to TPDES Permit No. WQ0000531000 to
authorize the intermittent and ow variable discharge of treated storm
water associated with construction activities via Outfall 001 or Outfall
012; to discharge storm water associated with construction activities
not treated or contained according to a Storm Water Pollution Preven-
tion Plan (SWP3); add the intermittent and variable ow discharge of
steam and air condition condensate via Outfall 011; clarify the reuse
of rewater, cooling tower and boiler blowdown in the water reuse
system; add the intermittent and variable ow emergency discharge of
Fluid Catalytic Cracking Unit (FCCU) seal tank water via Outfall 004;
report the intermittent and ow variable discharge of wet-weather seep-
age of Outfall 004 wastewaters via the Outfall 012 weir as Outfall 004
discharges; add reporting Outfall Sum-A (Summation of Outfalls 001
and 012 conventional pollutants); and remove and/or reduce the fre-
quency of Whole Efuent Toxicity (WET) testing at Outfall 001. The
current permit authorizes the discharge of treated process wastewaters,
marine generated water, storm water, groundwater, domestic wastewa-
ter and other utility wastewaters from the West Renery, and contam-
inated water generated at other facilities at a daily average ow not
to exceed 5,300,000 MGD via Outfall 001 or Outfall 012; discharges
of hydrostatic test wastewaters, rewater test wastewaters, steam and
air conditioner condensate, reverse osmosis concentrate wastewaters,
uncontaminated groundwater, and storm water on an intermittent and
ow variable basis via Outfalls 002, 003, 006, 007, and 010; discharges
of hydrostatic test wastewaters, rewater test wastewaters, steam and
air conditioner condensate, reverse osmosis concentrate wastewaters,
uncontaminated groundwater, and storm water, with wet weather dis-
charges of cooling tower blowdown and boiler blowdown on an in-
termittent and ow variable basis via Outfalls 004, 005, 008, and 009;
and rewater and rewater test wastewaters on an intermittent and ow
variable basis via Outfall 011. The facility is located east and west of
Suntide Road and north of Up River Road in the northwest area of, and
on the south side of the end of Tribble Lane, in the northern area of the
City of Corpus Christi. LTU’s 1 and 2 are located approximately 5,000
feet northwest of the intersection of Suntide Road and Up River Road,
in the northwest area of the City of Corpus Christ, Nueces County,
Texas.
TXU Generation Company LP, which operates the Lake Ray Hubbard
Steam Electric Station, has applied for a renewal of TPDES Permit No.
WQ0001245000, which authorizes the discharge of once through cool-
ing water, auxiliary cooling water and previously monitored efuents
(PME) (low volume wastewater, metal cleaning waste, and storm wa-
ter (from diked oil storage areas, yard and storm drains) from internal
Outfall 101) at a daily average ow not to exceed 870,000,000 gallons
per day via Outfall 001. The facility is located at 555 Barnes Bridge
Road, on the west shore of Lake Ray Hubbard, approximately 1.5 miles
south of Interstate Highway 30 in the City of Sunnyvale, Dallas County,
Texas.
Hilmar Cheese Company, which proposes to operate a facility that
converts milk solids into cheese, whey and animal feed products, has
applied for a new permit, proposed Permit No. WQ0004796000 to
authorize the disposal of treated process wastewater, cooling tower
blowdown, and boiler blowdown at a daily average ow not to ex-
ceed 1,500,000 gallons per day via irrigation of 4,479 acres of corn,
winter wheat and alfalfa. The application rate shall not exceed 1.7
acre-feet/acre-irrigated/year. This permit will not authorize a discharge
of pollutants into water in the State. The proposed facility will be lo-
cated on the east side of U.S. Highway 385, approximately 0.5 mile
north of the City of Dalhart and the disposal site will be located approx-
imately 0.5 mile north of the City of Dalhart, between U.S. Highway
54 and U.S. Highway 87 in Dallam County, Texas.
City of Dallas has applied for a renewal of TPDES Permit No.
WQ0010060005, which authorizes the discharge of lter backwash
efuent from a water treatment plant at an annual average ow not
to exceed 5,000,000 gallons per day. The facility is located approxi-
mately 300 yards west of Interstate Highway 35E and approximately
300 yards south of Sandy Lake Road in the City of Carrollton in Dallas
County, Texas.
City of Frisco has applied for a renewal of TPDES Permit No. 10172-
002, which authorizes the discharge of treated domestic wastewater at a
daily average ow not to exceed 300,000 gallons per day. The facility
is located immediately east of St. Louis-San Francisco Railroad and
approximately 2500 feet north of Farm-to-Market Road 720 in Collin
County, Texas.
The City of Silsbee has applied for a renewal of TPDES Permit No.
10282-001, which authorizes the discharge of treated domestic waste-
water at an annual average ow not to exceed 1,600,000 gallons per
day. The facility is located approximately 400 feet east and 800 feet
south of the intersection of U.S. Highway 96 and Third Street in the
southern portion of the City of Silsbee in Hardin County, Texas
City of Webster has applied for a major amendment to TPDES Permit
No. 10520-001 to authorize an increase in the discharge of treated
domestic wastewater from an annual average ow not to exceed
1,650,000 gallons per day to an annual average ow not to exceed
3,300,000 gallons per day. The facility is located at 613 Magnolia, at
the east corner of the intersection of Texas Street and Magnolia Street
in the City of Webster in Harris County, Texas.
City of Elkhart has applied for a renewal of TPDES Permit No. 10735-
001, which authorizes the discharge of treated domestic wastewater at
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a daily average ow not to exceed 210,000 gallons per day. The facility
is located approximately 0.3 mile east-southeast of the intersection of
State Highway 294 and Farm-to-Market Road 319 and approximately
0.6 mile southwest of the intersection of State Highway 294 and Farm-
to-Market Road 861 in Anderson County, Texas.
City of Malakoff has applied for a renewal of TPDES Permit
WQ0010738002, which authorizes the discharge of lter backwash
efuent from a water treatment plant at a daily average ow not
to exceed 60,000 gallons per day. The facility is located along
Farm-to-Market Road 3062, approximately 0.5 mile west of the
intersection of Farm-to-Market Road 3062 and State Highway 198,
northwest of the City of Malakoff in Henderson County, Texas.
Polk County Fresh Water Supply District No. 2 has applied for
a renewal of Permit No.11298-002, which authorizes the disposal
of treated domestic wastewater at a daily average ow not to ex-
ceed 330,000 gallons per day via surface irrigation of 120 acres of
non-public access of agricultural land. This permit will not authorize
a discharge of pollutants into waters in the State. The facility and
disposal site are located approximately 3 miles north of Onalaska from
the intersection of Farm-to-Market Road 3459 and U.S. Highway 190
in Polk County, Texas. The facility and disposal site are located in the
drainage basin of Lake Livingston in Segment No. 0803 of the Trinity
River Basin.
Texas Parks and Wildlife Department has applied for a renewal of Per-
mit No. WQ0011627001, which authorizes the disposal of treated do-
mestic wastewater at a daily average ow not to exceed 3,000 gal-
lons per day via surface irrigation of 1.65 acres of non-public access
agricultural land. The facility and disposal site are located within the
boundaries of Faireld Lake State Park, at the southern extremity of
Faireld Lake approximately two miles northeast of the intersection of
Farm-to-Market Road 2570 and Farm-to-Market Road 3285 in Free-
stone County, Texas. The disposal site is located in the drainage basin
of Trinity River Above Lake Livingston in Segment No. 0804 of the
Trinity River Basin.
Mercy Ships Foundation has applied for a renewal of Permit No.
11771-001, which authorizes the disposal of treated domestic waste-
water at a daily average ow not to exceed 30,000 gallons per day via
surface irrigation of 30 acres of non-public access Bahia grassland.
This permit will not authorize a discharge of pollutants into waters in
the State. The facility and disposal site are located at 15862 Highway
110 North, approximately 0.5 mile north of Interstate Highway 20 on
State Highway 110 (Van Highway) and approximately 5 miles west
of the Community of Lindale in Smith County, Texas. The facility
and disposal site are located in the drainage basin of the Sabine River
Below Lake Tawakoni in Segment No. 0506 of the Sabine River
Basin.
Tex-Sun Parks, L.C., 11451 Katy Freeway, Suite 205, Houston, Texas
77079, operator of a mobile home park has applied for a renewal of
TPDES Permit No. 12189-001, which authorizes the discharge of
treated domestic wastewater at a daily average ow not to exceed
150,000 gallons per day. The facility is located approximately 1000
feet north of Morton Road and 2000 feet west of Fry Road in Harris
County, Texas.
Fairview Joint Venture has applied for a renewal of TPDES Permit
No. 13806-001, which authorizes the discharge of treated domestic
wastewater at a daily average ow not to exceed 35,000 gallons per
day. The facility is located east of U.S. Route 75, one mile south of the
intersection of State Route 121 and U.S. Route 75 in Collin County,
Texas.
City of Zavalla has applied for a renewal of TPDES Permit No. 13871-
001, which authorizes the discharge of treated domestic wastewater
at a daily average ow not to exceed 130,000 gallons per day. The
facility is located approximately 0.5 mile west and 1.0 mile south of
the intersection of State Highways 69 and 63, and southwest of the
City of Zavalla in Angelina County, Texas.
Aviation Utilities Services, Inc., has applied for a renewal of TPDES
Permit No. WQ0013920001, which authorizes the discharge of treated
domestic wastewater at a daily average ow not to exceed 90,000 gal-
lons per day. The facility will be located 2,500 feet west of the North
West Regional Airport landing strip, 3000 feet east of Interstate High-
way 35W and approximately 4,000 feet south of the intersection of
State Highway 1171 and Interstate Highway 35W in Denton County,
Texas.
Bolivar Utility Services, L.L.C., has applied for a major amendment to
TPDES Permit No. 14452-001 to authorize an increase in the discharge
of treated domestic wastewater from a daily average ow not to exceed
50,000 gallons per day to a daily average ow not to exceed 100,000
gallons per day and to move the point of discharge approximately 1500
feet. The facility is located approximately 0.25 mile north and 0.9 mile
west of the intersection of State Highway 87 and Broadway Avenue
(Loop 108) in Galveston County, Texas.
Centex Homes has applied for a new permit, proposed Texas Pollutant
Discharge Elimination System (TPDES) Permit No. WQ0014704001,
to authorize the discharge of treated domestic wastewater at a daily av-
erage ow not to exceed 350,000 gallons per day. The facility is located
approximately 0.8 miles east and 0.2 miles north of the intersection of
Greensbusch Road and Gaston Road in Fort Bend County, Texas.
INFORMATION SECTION
To view the complete issued notices, view the notices on our web site at
www.tceq.state.tx.us/comm_exec/cc/pub_notice.html or call the Ofce
of the Chief Clerk at (512) 239-3300 to obtain a copy of the complete
notice. When searching the web site, type in the issued date range
shown at the top of this document to obtain search results.
If you need more information about these permit applications or the
permitting process, please call the TCEQ Ofce of Public Assistance,
Toll Free, at 1-800-687-4040. General information about the TCEQ
can be found at our web site at www.TCEQ.state.tx.us. Si desea infor-




Texas Commission on Environmental Quality
Filed: November 1, 2006
Proposal for Decision
The State Ofce of Administrative Hearings issued a Proposal for De-
cision and Order to the Texas Commission on Environmental Qual-
ity on October 31, 2006, in the matter of the Executive Director of
the Texas Commission on Environmental Quality, Petitioner v. Billy
G. Hall; SOAH Docket No. 582-05-3166; TCEQ Docket No. 2002-
0332-PST-E. The commission will consider the Administrative Law
Judge’s Proposal for Decision and Order regarding the enforcement
action against Billy G. Hall on a date and time to be determined by
the Ofce of the Chief Clerk in Room 201S of Building E, 12100 N.
Interstate 35, Austin, Texas. This posting is Notice of Opportunity to
Comment on the Proposal for Decision and Order. The comment pe-
riod will end 30 days from date of this publication. Written public com-
ments should be submitted to the Ofce of the Chief Clerk, MC-105,
TCEQ, P.O. Box 13087, Austin, Texas 78711-3087. If you have any
31 TexReg 9404 November 10, 2006 Texas Register
questions or need assistance, please contact Paul Munguia, Ofce of




Texas Commission on Environmental Quality
Filed: November 1, 2006
Proposal for Decision
The State Ofce of Administrative Hearings issued a Proposal for De-
cision and Order to the Texas Commission on Environmental Quality
on October 20, 2006, in the matter of the Executive Director of the
Texas Commission on Environmental Quality, Petitioner v. Mario A.
Cardenas dba Cashway Food Store; SOAH Docket No. 582-05-7608;
TCEQ Docket No. 2004-1692-PST-E. The commission will consider
the Administrative Law Judge’s Proposal for Decision and Order re-
garding the enforcement action against Mario A. Cardenas dba Cash-
way Food Store on a date and time to be determined by the Ofce of
the Chief Clerk in Room 201S of Building E, 12100 N. Interstate 35,
Austin, Texas. This posting is Notice of Opportunity to Comment on
the Proposal for Decision and Order. The comment period will end 30
days from date of this publication. Written public comments should be
submitted to the Ofce of the Chief Clerk, MC-105, TCEQ, P.O. Box
13087, Austin, Texas 78711-3087. If you have any questions or need





Texas Commission on Environmental Quality
Filed: November 1, 2006
Department of State Health Services
Notice of Enforcement Orders
Notice is hereby given that the Department of State Health Services
(department) issued a Default Order to the following registrant:
Robert Gene Gant (Registration #R23322) of Houston. Respondent
shall surrender the certicate of x-ray registration for violations of 25
Texas Administrative Code, Chapter 289. The registrant shall also
comply with additional requirements.
Agreed Orders have been issued by the department as follows:
Pre-Test Laboratory (License #L02424-001) of Georgetown. A total
penalty of $1,000 shall be paid by registrant for violations of 25 Texas
Administrative Code, Chapter 289. The registrant shall also comply
with additional settlement agreement requirements.
RNA, Inc., dba PCI Services (License #L04596) of Corpus Christi.
A total penalty of $1,000 shall be paid by registrant for violations of
25 Texas Administrative Code, Chapter 289. The registrant shall also
comply with additional settlement agreement requirements.
Drash Consulting Engineers, Inc. (License #L04724) of San Antonio.
A total penalty of $3,000 shall be paid by registrant for violations of
25 Texas Administrative Code, Chapter 289. The registrant shall also
comply with additional settlement agreement requirements.
Injury Medical Clinic, P.A. (Registration #R24674) of El Paso. A total
penalty of $7,750 shall be paid by registrant for violations of 25 Texas
Administrative Code, Chapter 289. The registrant shall also comply
with additional settlement agreement requirements.
A copy of all relevant material is available, by appointment, for pub-
lic inspection at the Department of State Health Services, Exchange
Building, 8407 Wall Street, Austin, Texas, telephone (512) 834-6688,




Department of State Health Services
Filed: November 1, 2006
Texas Department of Housing and Community
Affairs
Request for Proposals from Property Management Companies
to Provide Property Management Services
SUMMARY. The Texas Department of Housing and Community Af-
fairs ("TDHCA" or "Department"), through its Real Estate Analysis
Division, is issuing a Request for Proposals (RFP) for qualied prop-
erty management companies to provide property management services
on a temporary basis for income and rent restricted multifamily rental
properties located throughout Texas that are under a receivership or
foreclosure action by the Department.
DEADLINE FOR SUBMISSION. The deadline for submission in re-
sponse to the Request for Proposal is 3:00 p.m., Central Daylight Time,
Thursday, December 14, 2006. No proposal received after the deadline
will be considered.
TDHCA reserves the right to accept or reject any (or all) proposals
submitted. The information contained in this proposal request is in-
tended to serve as a description of the services desired by TDHCA,
and TDHCA intends to use responses as a basis for making a selec-
tion of the company or companies for providing property management
services. This request does not commit TDHCA to pay for any costs
incurred prior to the execution of a contract and is subject to availabil-
ity of funds. Issuance of this request for proposals in no way obligates
TDHCA to award a contract or to pay any costs incurred in the prepa-
ration of a response.
Property Management companies interested in submitting a proposal
should visit our website at www.tdhca.state.tx.us , for a complete copy
of the RFP, or contact Mr. David Burrell, Asset Management, at (512)




Texas Department of Housing and Community Affairs
Filed: November 1, 2006
Texas Department of Insurance
Third Party Administrator Applications
The following third party administrator (TPA) applications have been
led with the Texas Department of Insurance and are under considera-
tion.
Application of FIRST BENEFITS ADMINISTRATORS, INC., a
domestic third party administrator. The home ofce is DALLAS,
TEXAS.
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Any objections must be led within 20 days after this notice is pub-
lished in the Texas Register, addressed to the attention of Matt Ray,
MC 107-1A, 333 Guadalupe, Austin, Texas 78701.
TRD-200606035
Gene C. Jarmon
Chief Clerk and General Counsel
Texas Department of Insurance
Filed: November 1, 2006
Board of Nurse Examiners
Disciplinary Sanction Policies
The Board of Nurse Examiners originally adopted four disciplinary
sanctions on July 26, 2002. The policies address issues as they pertain
to the practice of nursing such as: sexual misconduct; fraud, theft, and
deception; lying and falsication; and chemical dependency. These
policies have been updated and modied as indicated in each policy.
In compliance with chapter 53 of the Texas Occupations Code (Tex.
Occ. Code §53.025) and the Administrative Procedure Act (Tex. Gov’t
Code §2001.004), the Board is publishing these policies in the Texas
Register. These disciplinary sanction policies have been and continue
to be available on the Board’s web site.
Disciplinary Sanctions for Sexual Misconduct
The Board of Nurse Examiners for the State of Texas (Board), in keep-
ing with its mission to protect the public health, safety, and welfare,
believes it is imperative to take a strong position regarding the licen-
sure of individuals who engage in sexual misconduct towards patients
or former patients in the workplace, who have been convicted of or put
on probation for sexual misconduct, or whose sexual misconduct out-
side the workplace may affect the ability to safely care for patients.
The Board’s position applies to all nurse license holders and applicants
for licensure.
The Board adopts the following assumptions as the basis for its posi-
tion:
1. Patients* under the care of a nurse are vulnerable by virtue of illness
or injury, and the dependent nature of the nurse-patient relationship.
2. Persons who are especially vulnerable include the elderly, children,
the mentally ill, sedated and anesthetized patients, those whose mental
or cognitive ability is compromised and patients who are disabled or
immobilized.
3. Nurses are frequently in situations where they provide intimate care
to patients or have contact with partially clothed or fully undressed pa-
tients. Nurses may also care for these patients without direct supervi-
sion.
4. Nurses are in the position to have access to privileged information
and opportunity to exploit patient vulnerability.
5. There are appropriate boundaries in the nurse-patient relationship
which nurses must clearly understand and be trusted not to cross.
6. Sexual misconduct towards patients or in the workplace raises se-
rious questions regarding the individual’s ability to provide safe, com-
petent care to vulnerable patients.
7. Sexual misconduct which occurs outside of the workplace, including
conviction or deferred adjudication of or probation for a crime, may
raise questions as to whether that same misconduct will be repeated in
the workplace and therefore affects the ability of the nurse to safely
provide patient care.
8. A nurse’s duty to maintain boundaries extends beyond a patient’s
discharge from nursing care, especially when it pertains to condential
medical records.
* The terms "resident" or "client" are often substituted for the term
"patient" in health care facilities. For the purposes of this document
"patient" includes all of these terms.
Crimes Related to Sexual Misconduct
The Board may rely solely on the conviction or deferred adjudication
of a crime or probation for a crime, with or without an adjudication of
guilt, to limit, deny, suspend, or revoke a license. Sexual misconduct
is a crime of moral turpitude.
Crimes of sexual misconduct which involve abuse of a minor or a vul-
nerable person or taking advantage of another person are extremely
serious grounds for denial of an initial application for licensure or re-
vocation of the license. The length of time between the conviction and
the application for licensure is not a factor due to the high recidivism
rate for sex offenders, lack of empirical evidence regarding the success
of treatment, and the fact that many victims do not report that a sex-
ual offense has been committed against them. Crimes which disqualify
an individual for licensure include Rape, Sodomy, Sexual Abuse, Con-
tributing to the Sexual Delinquency of a Minor and other crimes related
to children. Effective September 1, 2005, Texas Occupations Code
§301.4535 requires suspension, revocation, or refusal of a license for
initial convictions of certain offenses. The sexually-related offenses are
as follows: sexual assault, aggravated sexual assault, indecency with a
child, and any offense for which a defendant is required to register as a
sex offender under chapter 62, Texas Code of Criminal Procedure. This
includes offenses of a similar nature in other jurisdictions. Once a nal
conviction or a plea of guilty or nolo contendere is entered, eligibility
for licensure is not available until ve years after successful comple-
tion and dismissal from community supervision or parole. There are
other sexual misconduct crimes which do not involve children or tak-
ing advantage of another person. There are also crimes which involve
conduct between consenting adults. These crimes are considered by the
Board to be of a serious nature but not necessarily a disqualication for
licensure. Conviction or deferred adjudication of these crimes will be
considered on an individual basis in regards to the circumstances sur-
rounding the crime and may require a forensic psychological evaluation
with a sexual predator component - the sex MMPI. This evaluation is to
be performed by an approved psychologist or psychiatrist with forensic
credentials who has expertise in evaluating sexual offenders.
Finally, it should be noted that if a nurse is imprisoned following a
felony conviction, felony community supervision revocation, revoca-
tion of parole, or revocation of mandatory supervision for a crime in-
volving sexual misconduct, the Board shall revoke the nurse’s license,
regardless of the conduct associated with or the circumstances sur-
rounding the crime. Chapter 53 of the Texas Occupations Code and
22 Texas Administrative Code §213.28 governs the consequences of
criminal convictions. Section 213.27 of 22 Texas Administrative Code
is also applicable to criminal conduct.
Sexual Misconduct Toward Patients
Sexual misconduct toward patients is never acceptable. Conduct
such as rape, sex disguised as treatment (unnecessary or prolonged
pelvic/breast exams or touching intimate body parts when the touch
is not necessary for care) and "sneaky sex" (surreptitious touch,
voyeurism, or exposing the patient’s body when not necessary) are
grounds for limitation, denial, or revocation of licensure. Nurses
should never engage in conduct with a patient that is sexual or may
reasonably be interpreted as sexual or in any verbal behavior that is
seductive or sexually demeaning to a patient, or engaging in sexual
exploitation of a patient or former patient. Even if a client initiates the
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sexual contact, a sexual relationship is still considered sexual miscon-
duct for the nurse. The nurse should never use the patient to satisfy
the nurse’s need for personal amusement, gratication, power, control,
sexual stimulation or satisfaction. It is always the responsibility of
the nurse to establish appropriate boundaries with present and former
clients.
Other sexual misconduct such as sexual harassment of a patient, ver-
bal interaction of a sexual nature, or a romantic-like relationship with a
patient are unacceptable but not necessarily a disqualication from li-
censure. These cases will be considered on an individual basis and may
be disciplined at the level of a Reprimand or Warning following a thor-
ough investigation. Some factors to be considered are the length of time
between the nurse-client relationship and the personal relationship, the
nature of the therapy the client received, the nature of the knowledge
the nurse has had access to and how will that affect the future rela-
tionship, whether the client or the former client will need therapy in
the future, and the risk to the patient. Subsequent conduct of a similar
nature indicates a pattern and may require revocation. The Board be-
lieves that employers of nurses have a responsibility to discourage this
conduct and take measures to ensure that patients are not subjected to
this conduct.
Consensual sex between a nurse whose relationship or past relationship
with the patient is that of a mental health therapist is serious and not
acceptable to the Board. The nature of the therapist nurse-patient re-
lationship places the patient or former patient in a vulnerable position
and raises the question of ability for true consensual sex on the part of
the patient. This conduct is grounds for limitation, denial, or revoca-
tion of licensure.
Consensual sex between a nurse and a former patient often involves ex-
ploitation by the nurse of the former patient’s vulnerability and may be
evidence of violations of appropriate nursing boundaries. Some fac-
tors to be considered are the length of time between the nurse-client
relationship and the personal relationship, the nature of the therapy the
client received, the nature of the knowledge the nurse has had access
to and how will that affect the future relationship, whether the client
or the former client will need therapy in the future, and the risk to the
patient.
Recommendations to Guide Nurses
1. Nurses should be aware of any feelings of sexual attraction to a
patient and should discuss such feelings with a supervisor or trusted
colleague. Under no circumstances should a nurse act on these feelings
or reveal/discuss them with the patient.
2. Nurses should transfer the care of a patient to whom they are sexu-
ally attracted to another nurse. Recognizing that such feelings in them-
selves are neither wrong or abnormal, nurses should seek help in un-
derstanding and resolving them.
3. Nurses must be alert to signs that a patient may be interested in or en-
couraging a sexual relationship. All steps must be taken to ensure that
the boundaries of the professional relationship are maintained. This
could include transferring the care of the patient.
4. Nurses must respect a patient’s dignity, independence, and privacy
at all times. They should be particularly aware that examinations and
treatments involving the sexual or private parts of the body can increase
the patient’s vulnerability and, therefore, should take steps to prevent
or minimize any such trauma.
5. Nurses should provide a professional explanation of the need for
each of the various components of examinations, procedures, tests, and
aspects of care to be given. This can minimize any misunderstandings
a patient might have regarding the nurse’s intentions and the care being
given.
6. Nurses’ communications with patients should be clear, appropriate,
and professional.
7. Nurses should never engage in communications with patients that
could be interpreted as irtatious, or which employ sexual innuendo,
off-color jokes, or offensive language.
8. Nurses should not discuss their personal problem(s), or any aspects
of their intimate lives with patients, and should not interfere with their
client(’s) personal relationships.
9. Nurses should avoid dual relationships where the nurse has a per-
sonal or business relationship, as well as the professional one.
10. Nurses should always be aware of feelings and behavior, observant
of the behavior of other professionals, and always act in the best interest
of the patient.
(Adapted from the Washington Board of Nursing, 1994, with additions)
Sexual Misconduct in the Workplace - Not Toward Patients
The Board’s mission is protection of the public. The Board is not
charged with protecting nurses and therefore believes that sexual mis-
conduct in the workplace is the responsibility of the employer. If sexual
misconduct in the workplace occurs in view or hearing of a patient or
may affect the patient’s care or feeling of safety, the Board believes this
conduct should be treated the same as similar conduct towards a patient
as described above. However, should any conduct lead to a criminal
charge, conviction, or deferred judicial action, the Board should be no-
tied.
Petition for Reconsideration or Reinstatement of License
An individual who has been denied licensure or whose license has been
revoked has the right to petition the Board for reconsideration of the
Board’s decision to deny or revoke the license. The burden of proof
that the individual no longer poses a risk to the health, safety, and wel-
fare remains with the petitioner. At a minimum, the petitioner must
show evidence of successfully completing treatment specic to sexual
misconduct and must obtain a current evaluation which addresses risk
for re-offense, and includes recommendations on limitations in prac-
tice, patient population cared for, work setting and other issues related
to the problem which originally brought the individual to the Board’s
attention. The evaluator must be a health care professional whose cre-
dentials and expertise are approved by the Board. The recommended
discipline for sexual misconduct may be revocation.
(Portions of this policy adapted from the Oregon Board of Nursing
Policy, 1999, with additions, modications, and/or deletions)
Approved and adopted on July 26, 2002, modied on April 23, 2004,
and October 20, 2005.
Disciplinary Sanctions for Fraud, Theft, and Deception
The Board of Nurse Examiners for the State of Texas (Board), in keep-
ing with its mission to protect the public health, safety, and welfare,
believes it is important to take a strong position regarding the licensure
of individuals who have stolen or misappropriated property, money, or
other possessions from patients, who have engaged in fraudulent be-
havior towards patients, who have engaged in fraud towards govern-
ment programs or funds, e.g., Medicare and/or Medicaid, or who have
been convicted or received a judicial order involving a crime or crim-
inal behavior of theft or deception to an extent that such conduct may
affect the ability to safely care for patients. Furthermore, the Board’s
policy is consistent with and supports the Governor’s Executive Or-
der RP36 dated July 12, 2004, relating to preventing, detecting, and
eliminating fraud, waste, and abuse which can be found at www.gov-
ernor.state.tx.us/divisions/press/exorders/rp36.
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The Board’s position applies to all nurse license holders and applicants
for licensure.
The Board adopts the following assumptions as the basis for its posi-
tion:
1. Patients* under the care of a nurse are vulnerable by virtue of illness
or injury, and the dependent nature of the nurse-patient relationship.
2. Persons who are especially vulnerable include the elderly, children,
the mentally ill, sedated and anesthetized patients, those whose mental
or cognitive ability is compromised and patients who are disabled or
immobilized.
3. Patients frequently bring valuables (medications, money, jewelry,
items of sentimental value, checkbook, or credit cards) with them to a
health care facility.
4. Nurses frequently provide care in private homes and home-like set-
tings where all of the patient’s property and valuables are accessible to
the nurse.
5. Nurses frequently provide care in settings without direct supervision.
6. Theft from a patient raises serious concerns whether the nurse can
be trusted to respect a patient’s property/possessions in the future.
7. Theft or deception which occurs outside of the workplace, including
conviction or a judicial order involving criminal behavior, may raise
concerns as to whether the same misconduct will be repeated in the
workplace and, therefore, place patients at risk for theft and deception.
* The terms "resident" or "client" are often substituted for the term
"patient" in health care facilities. For the purposes of this document
"patient" includes all of these terms.
Crimes Related to Fraud, Theft, and Deception
Fraudulent behavior is a crime of moral turpitude. The Board may
rely solely on the conviction of a crime or probation for a crime, with
or without an adjudication of guilt, to deny, suspend, limit, or revoke
a license. Criminal conduct involving fraud, theft, and/or deception
may also reect a lack of good professional character (rule 213.27). In
addition, the Board is also concerned with fraud involving government
funds or programs, such as Medicare or Medicaid. This type of fraud
increases the price employers pay for worker’s compensation, drains
the unemployment insurance fund, and steals from those in need of
vital Medicaid and/or Medicare services.
A conviction or a judicial order involving the criminal behaviors of
fraud, theft, or deception is a concern to the Board but does not in and
of itself disqualify a person from licensure. The magnitude of the be-
havior is not necessarily a major factor the Board will consider. Factors
related to the crime which would concern the Board the most are evi-
dence of premeditation, lack of remorse, and failure to pay restitution.
The presence of these factors is evidence to the Board that the likeli-
hood of the same behavior being repeated is great enough that patients
may be at risk for the same conduct. Acts of an impulsive nature where
there is insight/remorse regarding the conduct may be mitigating fac-
tors for the Board to consider. The criminal behavior of fraud, theft,
or deception will be evaluated on an individual basis considering the
foregoing factors.
It should be noted that if a nurse is imprisoned following a felony
conviction, felony community supervision revocation, revocation of
parole, or revocation of mandatory supervision for a crime involving
fraud, theft, or deception, the Board shall revoke the nurse’s license, re-
gardless of the conduct associated with or the circumstances surround-
ing the crime. Chapter 53 of the Texas Occupations Code governs
the consequences of criminal convictions and requires revocation of a
nurse’s license if there is imprisonment as stated above. Section 213.27
of 22 Texas Administrative Code is also applicable to criminal conduct.
Acts of fraud, theft, or deception will preclude a nurse from working in
a home health or independent setting during the stipulation period. If
circumstances do not warrant removal from that practice setting, super-
vision in the home health or independent setting will be required. Dis-
cipline by the Board will likely require the nurse to pay a civil penalty
or ne and restitution as authorized by the Nursing Practice Act and
Board rules. The Board will take under consideration any conviction
or conduct that falls within the "youthful indiscretion" factors as stated
in Board rules (rule 213.28), factors stated in Texas Occupations Code
chapter 53 regarding criminal conviction consequences, and other fac-
tors in rules 213.27 and 213.28 (Good Professional Character and Li-
censure of Persons with Criminal Convictions).
Theft from a Patient
Theft from a patient or engaging in fraudulent or deceitful behavior
or conduct with or involving a patient is never acceptable. Theft of
patient money, property, medicine, valuables, or items of sentimental
value is ground for suspension or revocation of licensure. A license
may be denied if the applicant engaged in theft while functioning in
the role of a care giver. Other fraudulent conduct or deception towards
a patient is unacceptable, but not necessarily a disqualication from li-
censure. These cases will be considered on an individual basis and may
be disciplined at a level less than revocation or may be reprimanded or
warned and limited from independent settings following a thorough in-
vestigation. Factors such as insight, remorse and premeditation will be
considered as to whether a disciplinary sanction is imposed. The Board
believes that employers of nurses have the responsibility to have safe-
guards in place to ensure that patients are not subjected to acts of fraud,
theft, or deception.
Theft from the Workplace
Theft is an intentional act regardless who is the victim of the theft. The
Board’s position on theft from an employer is not as strong as its po-
sition on theft from a patient. However, if a nurse engages in fraud,
theft, or deception toward his/her employer, there is the possibility that
the nurse will also engage in the same behavior towards patients. The
Board will consider the factors of premeditation, remorse and restitu-
tion as well as the steps taken by the employer toward the nurse in
deciding whether or not discipline should be imposed.
Petition for Reinstatement
A person who has been denied licensure or whose license has been
revoked has the right to petition the Board for reconsideration or re-
instatement after one year has elapsed. The burden of proof that the
person does not pose a danger for fraud, theft, or deception toward pa-
tients remains with the petitioner or applicant.
Recommended Sanctions
The minimum allowed sanction for fraud, deceit, intentional, and/or
willful misconduct will be removal from practice in an independent
setting, including but not limited to home health and agency nurse,
practice under the supervision of another registered nurse, if practic-
ing as a RN, or under the supervision of a licensed vocational nurse or
registered nurse, if practicing as a LVN, employer reports, and a puni-
tive ne. The recommended sanction may be revocation.
Approved and adopted on July 26, 2002, modied on April 23, 2004,
modied on October 22, 2004 (included Medicare/Medicaid fraud).
Disciplinary Sanctions for Lying and Falsication
The Board of Nurse Examiners for the State of Texas (Board), in keep-
ing with its mission to protect the public health, safety, and welfare,
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believes it is imperative to take a strong position regarding the licen-
sure of individuals who have engaged in deception in the provision of
health care. This deception includes falsifying documents related to
patient care, falsifying documents related to employment, and falsify-
ing documents related to licensure. The Board is also concerned about
persons who have been convicted of a crime involving deception to the
extent that such conduct may affect the ability to safely care for pa-
tients.
The Board’s position applies to all nurse license holders and applicants
for licensure.
The Board adopts the following assumptions as the basis for its posi-
tion:
1. Patients* under the care of a nurse are vulnerable by virtue of illness
or injury, and the dependent nature of the nurse-patient relationship.
2. Persons who are especially vulnerable include the elderly, children,
the mentally ill, sedated and anesthetized patients, those whose mental
or cognitive ability is compromised and patients who are disabled or
immobilized.
3. Critical care, pediatric, and geriatric patients are particularly vulner-
able given the level of vigilance demanded under the circumstances of
their health condition.
4. Nurses are frequently in situations where they must report patient
condition, record objective/subjective information, provide patients
with information, and report errors in the nurse’s own practice or
conduct.
5. Honesty, accuracy and integrity are personal traits valued by the
nursing profession, and considered imperative for the provision of safe
and effective nursing care (rule 213.27).
6. Patients have the right to expect that the nurse will always accurately
report patient conditions, signs and symptoms, and the care the nurse
provided.
7. Falsication of documents regarding patient care, incomplete or
inaccurate documentation of patient care, failure to provide the care
documented, or other acts of deception raise serious concerns whether
the nurse will continue such behavior and jeopardize the effectiveness
of patient care in the future.
8. Falsication of employment applications and failing to answer spe-
cic questions that would have affected the decision to employ, certify,
or otherwise utilize a nurse raises concerns about a nurse’s propensity
to lie and whether the nurse possesses the qualities of honesty and in-
tegrity (rules 217.12 and 213.27).
9. Falsication of documents or deception/lying outside of the work-
place, including falsication of an application for licensure to the
Board, raises concerns about the person’s propensity to lie, and the
likelihood that such conduct will continue in the practice of nursing.
10. A conviction or judicial order involving a crime of lying or falsi-
cation raises concern that the person may engage in similar conduct
while practicing nursing and place patients at risk.
* The terms "resident" or "client" are often substituted for the term
"patient" in health care facilities. For the purposes of this document
"patient" includes all of these terms.
Crimes Related to Lying and Falsication
The Board may rely solely on the conviction of a crime or probation
for a crime, with or without an adjudication of guilt, to deny, suspend,
or revoke a license. A crime involving dishonesty is a crime of moral
turpitude. Reliance on judicial orders is designed to avoid subsequent
collateral attacks by nurses when the nurse has already been convicted
or has admitted to the criminal conduct.
The Board has adopted a policy on fraud, theft, and deception which,
in part, addresses the issues of lying and falsication. The crime of
lying or falsication is a concern to the Board if the conduct involved
defrauding a vulnerable person; if the occurrence was within a short
period of time prior to the application for initial licensure; if there is
a demonstration of a pattern of lying or falsication; or if the act was
obviously premeditated and the individual demonstrates a lack of in-
sight or remorse related to the conduct. The presence of these factors
is evidence to the Board that the same behavior is likely to be repeated
towards patients and may place their well-being at risk. Crimes in-
volving lying and falsication will be evaluated on an individual basis
considering the above factors.
It should be noted that if a nurse is imprisoned following a felony con-
viction, felony community supervision revocation, revocation of pa-
role, or revocation of mandatory supervision for a crime involving ly-
ing or falsication, the Board shall revoke the nurse’s license, regard-
less of the conduct associated with or the circumstances surrounding
the crime. Chapter 53 of the Texas Occupations Code and 22 Texas
Administrative Code §213.28 governs the consequences of criminal
convictions and requires revocation of a nurse’s license if there is im-
prisonment as stated above. Section 213.27 of 22 Texas Administrative
Code is also applicable to criminal conduct.
Lying on or Falsication of Licensing Documents to the Board
Each licensure form or document, whether it is an initial application,
application by endorsement, or a renewal application, contains ques-
tions which require a "yes" or "no" answer. These forms contain sev-
eral questions that might affect the ability of an individual to function
safely as a nurse. In addition, the Board asks the applicant, petitioner,
or licensee to provide information to determine if he/she meets the prac-
tice requirements for nursing licensure. Answers to these questions are
used by the Board to determine the applicant’s tness for initial licen-
sure/recognition in regards to conviction history, physical or mental
condition, chemical dependency, and eligibility to renew licensure or
gain initial licensure/recognition by endorsement related to meeting the
continuing education (CE) and practice requirements. The Board can
understand that an applicant may mark a "yes" or "no" answer in error,
or misunderstand the question being asked. The Board believes, how-
ever, that supplying false information in regards to eligibility require-
ments for licensure is a serious matter, not only because of the lying or
falsication itself, but because those false answers would allow an oth-
erwise disqualied applicant to be licensed. Proof of falsication on
initial licensure is enough to establish the Board’s right to revocation
or denial of licensure. It should not be the Board’s burden to answer or
overcome Respondent’s claims of current character or current practice
once it is established an applicant or petitioner has knowingly falsied
information upon which licensure was based. If Respondent believes
he/she has good professional character, they should be required to start
the application process over anew under non-deceptive means without
the benet of consideration of the intervening practice as a nurse.
The Board also asks questions on its applications for licensure to ver-
ify the individual’s identity and provide the Board with demographic
information. Falsication of that information is considered serious by
the Board, but not as critical as information that directly relates to el-
igibility for licensure unless the falsication of this information was
intended to hide relevant background information of the applicant.
Each case of falsifying an application for licensure will be considered
on an individual basis. The investigative process will be used to deter-
mine whether the question was answered in error, misunderstood, or
purposely answered falsely to deceive the Board. Intentional falsica-
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tion may result in denial of licensure or revocation of a license. The
Board may show leniency towards an applicant for initial licensure be-
cause that person may be more likely to misunderstand the questions
on the application. The Board believes that an applicant for renewal
of licensure should understand the questions and the importance of an-
swering them honestly. A pattern of falsication of information on an
application for licensure will not be tolerated and is grounds for revo-
cation.
Failure to cooperate during the course of a Board investigation by sup-
plying false documents or failing to disclose information is grounds for
denial or revocation of the license. Reckless disregard for the Nursing
Practice Act, the Board’s rules and regulations, and/or a Board Order
is also grounds for denial or revocation and will require at a minimum,
the imposition of a punitive ne in addition to other stipulations.
Nurse Imposter
The Board has no jurisdiction over a person who does not have a license
to practice nursing in the State of Texas yet holds him or herself out to
be a nurse. The Board does have jurisdiction over an individual who
has a nursing license or has had one in the past and represents him or
herself as licensed for a broader scope of practice, e.g., LVN to RN, RN
to APN. The Board has no tolerance for any form of impostering and
will impose the maximum dollar amount of ne allowed under Board
rules and may impose a disciplinary sanction. The following factors
will be considered in deliberating the level of discipline from remedial
education with ne through revocation: intent, potential or actual harm
to patients, length of time as an imposter, and insight/remorse.
The Board believes that employers of nurses should verify licensure
and thereby avoid hiring a nurse imposter or allowing a nurse to prac-
tice beyond his/her scope. The Board may impose a disciplinary sanc-
tion to the nurse employer found responsible for hiring a nurse im-
poster.
Lying or Falsication within the Practice of Nursing
The safe and effective practice of nursing as a licensed vocational
nurse, registered nurse, or advanced practice nurse requires integrity,
accuracy, and honesty in the provision of nursing care, including: per-
forming nursing assessments; applying the nursing process; reporting
changes in patient condition; acknowledging errors in practice and
reporting them promptly; accurate charting and reporting, whether
verbal or written; implementing care as ordered; compliance with all
laws and rules affecting the practice of nursing; and compliance with
minimum nursing standards. Failure to be accurate and honest while
providing patient care and keeping accurate records related to care, is
potentially harmful to the overall care patients receive because nurses
who provide subsequent care do not have a complete and accurate
picture of the client’s care and/or condition.
Each case of lying and falsication will be considered on an individual
basis. The Board will consider the following factors:
1. actual harm to the patient as a result of the lying or falsication;
2. the potential for harm to clients;
3. the past performance record of the nurse;
4. prior complaints;
5. accountability for the act of falsication;
6. insight;
7. remorse; and
8. other mitigating or aggravating factors. The Board will also consider
whether or not the nurse was unduly inuenced by a more experienced
or supervising licensed nurse to falsify patient records or care, in which
case that nurse’s conduct will be investigated by the Board. The inves-
tigative process will be used as an opportunity to educate and reinforce
acceptable standards of care. Disciplinary sanctions may range from
remedial education with ne to revocation. The level of sanction may
be directly proportionate to the harm caused to the patient.
If a nurse falsies, alters, fabricates, back-dates records, or any other
form of lying in the home health setting, the nurse will be sanctioned
with stipulations, and ned. During the stipulation period, home health
and any other form of independent employment settings will be prohib-
ited. Supervision in home health will be required where circumstances
do not warrant removal from that practice setting.
Lying/Falsication to an Employer, Nursing Education Program,
or other Nursing Training Program
The Board believes that falsication of an application to an employer,
school of nursing, or other nursing training program is generally the
responsibility of the employer, school, or training program to resolve,
unless the falsication involves misrepresentation of credentials, com-
petencies or work experience. Misrepresentation of credentials to an
employer will be investigated and viewed by the Board in the same
way that lying or falsication within the practice is viewed. A student
nurse who falsies patient records or engages in other dishonesty in pa-
tient care gives the Board reason to suspect that he or she will continue
the same dishonest acts after licensure. If the Board is made aware of
acts committed as a student, an investigation will be conducted once
the student makes application for licensure. The Board will consider
the same factors as described above for lying and falsication within
the practice of nursing.
Petition for Reconsideration or Reinstatement of License
A person who has been denied licensure, or whose license has been sur-
rendered, suspended, or revoked has the right to petition the Board for
reconsideration or reinstatement. The burden of proof that the person
no longer poses a danger for deception, lying or falsication regarding
patient care, record keeping related to nursing practice, or other acts of
deception remains with the petitioner.
(Portions of this policy adapted from the Oregon Board of Nursing
Policy, 1999, with additions, deletions, and modications.)
Approved and adopted on July 26, 2002, modied on April 23, 2004.
Disciplinary Sanctions for Nurses with Chemical Dependency
The Texas Board of Nurse Examiners (Board), in keeping with its mis-
sion to protect public health, safety, and welfare, believes it is important
to have a clear position on how it will deal with nurses who have a di-
agnosis of chemical dependence or who demonstrate a pattern of use
of addictive substances which may affect the ability to safely perform
the duties of a nurse and/or threaten public safety. This policy applies
to all nurses.
The Board adopts the following assumptions as the basis for its posi-
tion:
1) Patients1 under the care of a nurse are vulnerable by virtue of illness
or injury and the dependent nature of the nurse-patient relationship.
2) Persons who are especially vulnerable include the elderly, children,
the mentally ill, sedated and anesthetized patients, patients whose men-
tal or cognitive ability is compromised and patients who are disabled
and immobilized.
3) Critical care, geriatric, and pediatric patients are particularly vulner-
able given the level of vigilance demanded under the circumstances of
their health condition.
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4) Nurses are able to provide care in private homes and home-like set-
ting without direct supervision.
5) Nurses who are chemically dependent or who abuse drugs or alcohol
and whose judgment may be impaired while caring for patients are at
risk for harming patients.
6) The disease of chemical dependence is a treatable disease. Nurses
who are in active recovery may be able to safely provide care to vul-
nerable patients. Recovery is a process of learning new behaviors, at-
titudes and life style which takes time after initial treatment to assure
that the person is in a stable state of recovery.
7) Nurses who demonstrate a pattern of substance abuse, without a di-
agnosis of chemical dependence and without recommended treatment,
may require monitoring to assure the Board of their ability to safely
perform the duties of a nurse.
The Board believes it has a responsibility to both the public and the
nurse when information about use of addictive substances by a nurse
that may impact public safety comes to the Board’s attention. The re-
sponsibility to the public is for swift action to remove a nurse from per-
forming duties involving direct patient care until the nurse is deemed
safe to return to those duties. The Board’s responsibility towards the
nurse is to recognize that person’s past service in the provision of pa-
tient care and give that person an opportunity to seek treatment at an
approved treatment facility2 for the substance abuse problem and then
return to providing patient care when able to submit veriable, docu-
mented proof that he/she has a year of sobriety and is in stable recovery.
If the Board nds disciplinary action is warranted, under no circum-
stance will a nurse be eligible for an unencumbered license until the
nurse has successfully completed an approved treatment program plus
a year of veriable, documented sobriety and subsequent probationary
monitoring by the Board for a minimum of three (3) years. If a nurse
fails to maintain compliance with the Board order, the Board will ac-
cept the voluntary surrender of the nurse’s license or the Board will
seek revocation subject to the Administrative Procedures Act, Nursing
Practice Act, and Board rules.
Impairment in the Workplace
A nurse may be impaired in the workplace due to consumption of drugs
and/or alcohol either before coming to work or during work hours. The
Board encourages both employers and co-workers of nurses to be fa-
miliar with the myriad of signs and symptoms associated with impair-
ment and to report suspicion of impairment so the nurse can be re-
moved from a patient care assignment and the risk of harming patients.
The Board would encourage that the facility implement a policy requir-
ing "for cause" drug screens to eliminate the often unveriable claims
by the facility or the nurse regarding suspected workplace impairment.
Impairment or likely impairment of a nurse’s practice by chemical de-
pendency should be reported to the Texas Peer Assistance Program for
Nurses (TPAPN) or the Board for investigation (TEX. OCC. CODE
ANN. §301.401). The Nursing Practice Act imposes a duty to report
to the Board any practice violation in which a nurse has unnecessarily
or likely exposed a patient or other person to a risk of harm.
Nurses may also obtain medications through theft from the facility or
from a patient in a home or home-like setting. Theft of drugs raises
the question of substance abuse and possible patient harm and must
also be investigated. A nurse who fails to participate in or complete
the TPAPN program and is reported to the Board for impairment in the
workplace or diversion of drugs will be required to obtain a chemical
dependency evaluation3 from an evaluator who possesses credentials
approved by the Board. If the person is diagnosed as chemically de-
pendent, the nurse may be given the opportunity to enter an approved
treatment facility, provide proof of veriable, documented sobriety for
the preceding twelve month period, and participate in Board monitor-
ing for at least three years. In addition, if TPAPN determines that
a nurse is ineligible for its program, a nurse may be eligible to re-
turn to work under monitoring conditions determined through a sus-
pend/probate agreement with the Board if he/she has veriable, docu-
mented proof of sobriety for the previous twelve consecutive months
and successful completion of a treatment program within the past six
(6) months and subsequent to the last relapse. At a minimum those con-
ditions will include an enforced suspension until a year of veriable
recovery and sobriety with supporting documentation and successful
completion of an approved treatment program with a recommendation
from the treatment program regarding tness to return to work. The
nurse will be required to provide proof of working an active program of
recovery, employer monitoring by another nurse, employer evaluations
of performance, abstinence from drugs and alcohol unless prescribed
by a licensed provider for a legitimate purpose with notication to the
Board, random drug testing, proof of support group attendance for a
period of at least three (3) years, and may be limited in practice set-
tings and in his/her access to controlled substances in the workplace.
A nurse who is not willing or able to attend and complete treatment
will be offered the opportunity to voluntarily surrender his/her license
or will be served with Formal Charges and be given the opportunity
for a hearing as provided in the Administrative Procedures Act, Nurs-
ing Practice Act, and/or Board rules.
If the person does not receive a diagnosis of chemical dependence, the
Board will take any recommendations of the evaluator into account,
i.e., pain or disease management, and/or mental health issues, and de-
termine whether or not a period of monitoring by the Board is in the
best interest of public health and safety. In addition, if the evaluator de-
termines that the nurse has a pain management, disease management,
or mental health issue, the nurse will be sent to an appropriate spe-
cialist or clinic approved by the Board for evaluation and additional
recommendations. If the evaluator determines that the individual has a
low probability for substance abuse, but the evidence supports identical
drug discrepancies, the Board will determine whether or not a period
of monitoring is necessary to ensure public safety and welfare.
Crimes Related to Substance Abuse
The Board may rely solely on the conviction of a crime to impose a
disciplinary sanction on a nurse. In addition, evidence of the conduct
which is the basis for the conviction may be of concern to the Board
in that it implicates a nurse’s professional character pursuant to rule
213.27 (Good Professional Character). The Board will also consider a
pattern of arrests for crimes related to substance abuse in regards to a
pattern of behavior which may be of concern to the Board.
Crimes related to substance abuse range from those that are primarily
harmful to the nurse to those that are harmful to others. Nurses who
have committed crimes such as Minor in Possession of Drugs/Alcohol,
Possession of a Controlled Substance or Driving Under the Inuence
of Intoxicants will be required to obtain an evaluation by an evaluator
with credentials approved by the Board to determine if the person has
a diagnosis of chemical dependence. The Board may additionally use
the results of that evaluation to determine tness to function as a nurse
and whether monitoring by the Board is necessary for protection of
the public. Nurses who have committed crimes which are clearly a
danger to others, such as Manufacture and Distribution of a Controlled
Substance or Conspiracy to Distribute Opium will be considered on an
individual basis and may be required to complete a drug and alcohol
or forensic psychological evaluation. The Board views crimes related
to substance abuse which are harmful to others as more serious than
those where harm is directed mainly at the nurse. If the individual facts
of a case show harm to others, the Board will serve Formal Charges
against the nurse and the nurse will have the opportunity to a hearing as
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provided in the Administrative Procedures Act, Nursing Practice Act,
and/or Board rules.
It should be noted that if a nurse is imprisoned following a felony
conviction, felony community supervision revocation, revocation of
parole, or revocation of mandatory supervision for a crime involving
drugs, alcohol, or substance abuse, the Board shall revoke the nurse’s
license, regardless of the conduct associated with or the circumstances
surrounding the crime. Chapter 53 of the Texas Occupations Code and
22 Texas Administrative Code §213.28 governs the consequences of
criminal convictions and chapter 53 requires revocation of a nurse’s li-
cense if there is imprisonment as stated above.
Petition for Reinstatement of License
A nurse whose license has been revoked or suspended or who has vol-
untarily surrendered the license due to chemical dependence or crimes
related to substance abuse has the right to petition the Board for rein-
statement of the license after one year has elapsed from the effective
date of the Board action unless agreed otherwise. The burden of proof
will be on the license holder that he/she is in recovery from chemical
dependence, no longer abuses drugs or alcohol and has been rehabil-
itated to the extent that he/she no longer poses a threat to the public
health, safety, and welfare. It is highly recommended that evidence
of sobriety include random drug screens, letters and evaluations from
present and past employers, and signed logs of support group atten-
dance. Should the Board reinstate licensure, the nurse may be required
to take a refresher course before a license is issued to him/her.
1The terms "resident" or "client" are often used interchangeably with
the term "patient" in health care facilities. For the purpose of this pol-
icy, the term "patient" includes all of these terms.
2An approved treatment facility means a public or private hospital, a
detoxication facility, a primary care facility, an intensive care facility,
a long-term care facility, an outpatient care facility, a community men-
tal health center, a health maintenance organization, a recovery center,
a halfway house, an ambulatory care facility, another facility that is
required to be licensed and approved by the Texas Commission on Al-
cohol and Drug Abuse, or a facility licensed or operated by the Texas
Department of Mental Health and Mental Retardation. The term does
not include an educational program for intoxicated drivers or the indi-
vidual ofce of a private, licensed health care practitioner who person-
ally renders private individual or group services within the scope of the
practitioner’s license and in the practitioner’s ofce. TEX. HEALTH
& SAFETY CODE §461.002(9).
3A chemical dependency evaluation requires:
a) a release signed by the nurse which allows the Board to send the
investigatory le to the evaluator for review prior to the evaluation;
b) a release which allows the evaluator to send the evaluation directly
to the Board;
c) review of the Board’s investigatory le by the evaluator prior to the
evaluation;
d) administration of a SASSI-III and/or MAST test by the evaluator;
and
e) a face-to-face interview between the evaluator and nurse.
Original policy adopted on July 26, 2002, amended on April 25, 2003,




Board of Nurse Examiners
Filed: October 30, 2006
Public Utility Commission of Texas
Announcement of Application for Amendment to a
State-Issued Certicate of Franchise Authority
The Public Utility Commission of Texas received an application on Oc-
tober 25, 2006, to amend a state-issued certicate of franchise authority
(CFA), pursuant to §§66.001 - 66.016 of the Public Utility Regulatory
Act (PURA).
Project Title and Number: Application of Time Warner Cable for
an Amendment to its State-Issued Certicate of Franchise Authority,
Project Number 33425 before the Public Utility Commission of Texas.
Information on the application may be obtained by contacting the Pub-
lic Utility Commission of Texas by mail at P.O. Box 13326, Austin,
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at 1-888-
782-8477. Hearing and speech-impaired individuals with text tele-
phone (TTY) may contact the commission at (512) 936-7136 or toll





Public Utility Commission of Texas
Filed: October 31, 2006
Announcement of Application for Amendment to a
State-Issued Certicate of Franchise Authority
The Public Utility Commission of Texas received an application on Oc-
tober 27, 2006, to amend a state-issued certicate of franchise authority
(CFA), pursuant to §§66.001 - 66.016 of the Public Utility Regulatory
Act (PURA) as follows:
Project Title and Number: Application of Southwestern Bell Tele-
phone, L.P. d/b/a AT&T Texas for an Amendment to its State-Issued
Certicate of Franchise Authority, Project Number 33441 before the
Public Utility Commission of Texas.
Information on the application may be obtained by contacting the Pub-
lic Utility Commission of Texas by mail at P.O. Box 13326, Austin,
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at 1-888-
782-8477. Hearing and speech-impaired individuals with text tele-
phone (TTY) may contact the commission at (512) 936-7136 or toll





Public Utility Commission of Texas
Filed: October 31, 2006
Notice of Application for Relinquishment of a Service Provider
Certicate of Operating Authority
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On October 24, 2006, Eagle Broadband led an application with the
Public Utility Commission of Texas (commission) to relinquish its ser-
vice provider certicate of operating authority (SPCOA) granted in SP-
COA Certicate Number 60267. Applicant intends to relinquish its
certicate.
The Application: Application of Eagle Broadband to Relinquish its
Service Provider Certicate of Operating Authority, Docket Number
33420.
Persons wishing to comment on the action sought should contact the
Public Utility Commission of Texas by mail at P.O. Box 13326, Austin,
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at 1-888-
782-8477 no later than November 15, 2006. Hearing and speech-im-
paired individuals with text telephones (TTY) may contact the commis-
sion at (512) 936-7136 or toll free at 1-800-735-2989. All comments




Public Utility Commission of Texas
Filed: October 30, 2006
Notice of Application for Service Provider Certicate of
Operating Authority
Notice is given to the public of the ling with the Public Utility Com-
mission of Texas of an application on October 26, 2006, for a ser-
vice provider certicate of operating authority (SPCOA), pursuant to
§§54.151 - 54.156 of the Public Utility Regulatory Act (PURA). A
summary of the application follows.
Docket Title and Number: Application of Ygnition Networks, Inc. for
a Service Provider Certicate of Operating Authority, Docket Number
33428 before the Public Utility Commission of Texas.
Applicant intends to provide ADSL, ISDN, HDSL, SDSL, RADSL,
VDSL, optical services, T1-Private Line, Switch 56 KBPS, frame relay,
and Fractional T1 services.
Applicant’s requested SPCOA geographic area includes the entire State
of Texas.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas by mail at P.O. Box 13326,
Austin, Texas 78711-3326, or by phone at (512) 936-7120 or toll free
at 1-888-782-8477 no later than November 15, 2006. Hearing and
speech-impaired individuals with text telephone (TTY) may contact
the commission at (512) 936-7136 or toll free at 1-800-735-2989. All




Public Utility Commission of Texas
Filed: October 31, 2006
Notice of Application to Amend Certicated Service Area
Boundaries in Cameron County, Texas
Notice is given to the public of the ling with the Public Utility
Commission of Texas of an application led on October 23, 2006, for
an amendment to certicated service area boundaries within Cameron
County, Texas.
Docket Style and Number: Application of the Brownsville Public Util-
ities Board (BPUB) to Amend a Certicate of Convenience and Neces-
sity for Service Area Boundaries within Cameron County (West Lake
Subdivision). Docket Number 33405.
The Application: The application encompasses an area of land which
is singly certicated to American Electric Power Company (AEP), for-
merly known as Central Power & Light (CP&L), and is within the cor-
porate limits of the City of Brownsville. BPUB received letters re-
questing electric utility service to a proposed 85-acre subdivision, West
Lake Subdivision Section 1. The area is presently undeveloped. If the
application is granted the area would be dually certicated for electric
service.
Persons wishing to comment on the action sought should contact the
Public Utility Commission of Texas no later than November 17, 2006,
by mail at P.O. Box 13326, Austin, Texas 78711-3326, or by phone at
(512) 936-7120 or toll-free at 1-888-782-8477. Hearing and speech-
impaired individuals with text telephone (TTY) may contact the com-
mission at (512) 936-7136 or use Relay Texas (toll-free) 1-800-735-




Public Utility Commission of Texas
Filed: October 30, 2006
Notice of Application to Amend Certicated Service Area
Boundaries in Concho County, Texas
Notice is given to the public of the ling with the Public Utility
Commission of Texas of an application led on October 24, 2006, for
an amendment to certicated service area boundaries within Concho
County, Texas.
Docket Style and Number: Application of Cap Rock Energy Corpo-
ration-McCulloch Division to Amend a Certicate of Convenience
and Necessity for an Electric Service Area Exception within Concho
County, Texas. Docket Number 33418.
The Application: Cap Rock Energy led an application for a service
area exception to amend certicated service area boundaries within
Concho County, Texas. Cap Rock Energy seeks to provide service to
a specic customer, Mike Lillis, located within the certicated service
area of Concho Valley Electric Cooperative, Inc. (Concho Valley).
Persons wishing to comment on the action sought or intervene should
contact the Public Utility Commission of Texas no later than November
17, 2006, by mail at P.O. Box 13326, Austin, Texas 78711-3326, or by
phone at (512) 936-7120 or toll-free at 1-888-782-8477. Hearing and
speech-impaired individuals with text telephone (TTY) may contact
the commission at (512) 936-7136 or use Relay Texas (toll-free) 1-800-




Public Utility Commission of Texas
Filed: October 30, 2006
Notice of Application to Amend Certicated Service Area
Boundaries in Deaf Smith County, Texas
IN ADDITION November 10, 2006 31 TexReg 9413
Notice is given to the public of the ling with the Public Utility Com-
mission of Texas of an application led on October 24, 2006, for an
amendment to certicated service area boundaries within Deaf Smith
County, Texas.
Docket Style and Number: Application of Deaf Smith Electric Cooper-
ative to Amend a Certicate of Convenience and Necessity for an Elec-
tric Service Area Exception within Deaf Smith County, Texas. Docket
Number 33417.
The Application: Deaf Smith led an application for a service area
exception to amend certicated service area boundaries within Deaf
Smith County, Texas. Deaf Smith seeks to provide service to a specic
customer, Mr. Jim Friemel, located within the certicated service area
of Xcel Energy (Xcel).
Persons wishing to comment on the action sought or intervene should
contact the Public Utility Commission of Texas no later than November
17, 2006, by mail at P.O. Box 13326, Austin, Texas 78711-3326, or by
phone at (512) 936-7120 or toll-free at 1-888-782-8477. Hearing and
speech-impaired individuals with text telephone (TTY) may contact
the commission at (512) 936-7136 or use Relay Texas (toll-free) 1-800-




Public Utility Commission of Texas
Filed: October 30, 2006
Notice of Application to Amend Certicated Service Area
Boundaries in Lampasas County, Texas
Notice is given to the public of the ling with the Public Utility Com-
mission of Texas of an application led on October 27, 2006, for an
amendment to certicated service area boundaries within Lampasas
County, Texas.
Docket Style and Number: Application of City of Lampasas to Amend
a Certicate of Convenience and Necessity for Electric Service Area
Exception within Lampasas County (Sunrise Hills Subdivision).
Docket Number 33430.
The Application: The City of Lampasas requests a service area bound-
ary amendment to supply power to a proposed subdivision. Pedernales
Electric Cooperative, Inc. is in full agreement with the territory amend-
ment. The amount of money expected to be expended on new facilities
if the application is granted is approximately $300,000.
Persons wishing to comment on the action sought or intervene should
contact the Public Utility Commission of Texas no later than November
17, 2006, by mail at P.O. Box 13326, Austin, Texas 78711-3326, or by
phone at (512) 936-7120 or toll-free at 1-888-782-8477. Hearing and
speech-impaired individuals with text telephone (TTY) may contact
the commission at (512) 936-7136 or use Relay Texas (toll-free) 1-800-




Public Utility Commission of Texas
Filed: October 31, 2006
Notice of Application to Amend Certicated Service Area
Boundaries in Oldham County, Texas
Notice is given to the public of the ling with the Public Utility
Commission of Texas of an application led on October 23, 2006, for
an amendment to certicated service area boundaries within Oldham
County, Texas.
Docket Style and Number: Application of Deaf Smith Electric Coop-
erative to Amend a Certicate of Convenience and Necessity for an
Electric Service Area Exception within Oldham County, Texas. Docket
Number 33404.
The Application: Deaf Smith led an application for a service area ex-
ception to amend certicated service area boundaries within Oldham
County, Texas. Deaf Smith seeks to provide service to a specic cus-
tomer, Mr. Roger Brorman, located within the certicated service area
of Xcel Energy (Xcel).
Persons wishing to comment on the action sought or intervene should
contact the Public Utility Commission of Texas no later than November
17, 2006, by mail at P.O. Box 13326, Austin, Texas 78711-3326, or by
phone at (512) 936-7120 or toll-free at 1-888-782-8477. Hearing and
speech-impaired individuals with text telephone (TTY) may contact
the commission at (512) 936-7136 or use Relay Texas (toll-free) 1-800-




Public Utility Commission of Texas
Filed: October 30, 2006
Notice of Petition for Inquiry and Petition for Declaratory
Order
Notice is given to the public of a petition for declaratory order and pe-
tition for an inquiry led with the Public Utility Commission of Texas
(commission) on September 1, 2006, and October 27, 2006, respec-
tively, pursuant to the Public Utility Regulatory Act, Texas Utilities
Code Annotated, §14.201 and §38.005 (Vernon 1998 & Supplement
2006) (PURA).
Docket Style and Number: Commission Staff’s Petition for an Inquiry
into the Management and Affairs of TXU Electric Delivery Company
and TSAEW’s Petition for Declaratory Order, Docket Number 33156.
The Petitions: The Texas Association of Electrical Workers (TSAEW)
led a Petition for Declaratory Order Regarding Safety and Reliabil-
ity. TXU Electric Delivery Company’s (TXU) parent company, TXU
Corp., and Infrastrux Group, Inc. entered into an agreement forming
a new joint venture, Infrastrux Energy Services, Inc. (IES), to provide
to TXU certain construction and maintenance services (Agreement).
TSAEW requested that the commission issue a declaratory order that
the Agreement is in violation of PURA §38.005(c) and P.U.C. Substan-
tive Rule §25.52(b)(4).
Commission Staff led a Petition for an Inquiry into the Management
and Affairs of TXU Electric Delivery and Motion to Consolidate.
Staff’s petition states that TXU’s proposal to transfer virtually all of its
construction and maintenance activities to a third-party joint venture
is unprecedented for a utility of its size in Texas, and the proposed
transaction may not conform with regulatory requirements established
by the commission. The petitions have been consolidated into Docket
Number 33156.
Persons who wish to intervene in the proceeding or comment upon the
action sought should contact the Public Utility Commission of Texas,
P.O. Box 13326, Austin, Texas 78711-3326, or call the commission’s
Ofce of Customer Protection at (512) 936-7120 or (888) 782-8477.
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Hearing and speech-impaired individuals with text telephones (TTY)
may contact the commission at (512) 936-7136 or use Relay Texas





Public Utility Commission of Texas
Filed: November 1, 2006
Public Notice of Workshop on Demand-Response Programs
in the ERCOT Market
The staff of the Public Utility Commission of Texas (commission) will
hold workshops regarding Demand-Response Programs in the ERCOT
Market on Friday, December 8, Monday, December 18, 2006 and Tues-
day, December 19, 2006, all beginning at 9:30 a.m. in the Commis-
sioners’ Hearing Room, located on the 7th oor of the William B.
Travis Building, at 1701 North Congress Avenue, Austin, Texas 78701.
Project Number 32853, Evaluation of Demand-Response Programs in
the Competitive Electric Market has been established for this proceed-
ing.
Questions concerning the workshop or this notice should be referred to
Shawnee Claiborn-Pinto, Electric Industry Oversight Division, (512)
936-7388. Hearing and speech-impaired individuals with text tele-




Public Utility Commission of Texas
Filed: November 1, 2006
Railroad Commission of Texas
Request for Comments on Changes to Certain Railroad
Commission Oil and Gas Division Forms
The Railroad Commission of Texas requests comments on certain Oil
and Gas Division forms as part of the proposed amendments to 16 TAC
§3.80, relating to Commission Oil and Gas Forms, Applications, and
Filing Requirements, published in this issue of the Texas Register (as
part of a proposal of some non-substantive amendments to §§3.2, 3.5,
3.14, 3.25, 3.56, and 3.58, relating to Commission Access to Proper-
ties; Application To Drill, Deepen, Reenter, or Plug Back; Plugging;
Use of Common Storage; Scrubber Oil and Skim Hydrocarbons; and
Oil, Gas, or Geothermal Resource Operator’s Reports). The proposed
amendments to §3.80 are found only in the Table and refer to changes
in the Form L-1, Electric Log Status Report, and Form ST-1, Applica-
tion for Texas Severance Tax Incentive Certication. The Commission
is requesting comments on both the proposed amendments to §3.80 and
the other rules, and these proposed form changes.
IN ADDITION November 10, 2006 31 TexReg 9415
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Comments on the proposed amendments to §3.80 or these pro-
posed forms included in this notice may be submitted to Rules
Coordinator, Ofce of General Counsel, Railroad Commission
of Texas, P.O. Box 12967, Austin, Texas 78711-2967; online at
www.rrc.state.tx.us/rules/commentform.html; or by electronic mail
to rulescoordinator@rrc.state.tx.us. The Commission will accept
comments on the forms listed in this notice for 30 days after publi-
cation of the proposed amendments to §3.80 in the Texas Register,
and encourages all interested persons to submit comments on the
forms no later than this deadline. The Commission cannot guarantee
that comments submitted after the deadline will be considered. For
further information, call Ms. Leslie Savage at (512) 463-7308.
The status of Commission rulemakings in progress is available at
www.rrc.state.tx.us/rules/proposed.html.




Railroad Commission of Texas
Filed: October 31, 2006
Stephen F. Austin State University
Notice of Consultant Contract Award
In compliance with the provisions of Chapter 2254, Subchapter B,
Texas Government Code, Stephen F. Austin State University furnishes
this notice of consultant contract award. The consultant will assess
the current condition of our held-in-trust artifacts and prepare a plan
of action for future compliance activities. The Notice of Availability
was published in the August 11, 2006, issue of the Texas Register (31
TexReg 6424).
The contract was awarded to Cultural Resource Ofce, School of So-
cial Sciences, Northwestern State University, Natchitoches, Louisiana
71497, for an amount not to exceed $40,000.
The beginning date of the contract is October 1, 2006 and the ending
date is August 31, 2007.
Documents, lms, recording, or reports of intangible results may be
presented by the outside consultant.




Stephen F. Austin State University
Filed: October 27, 2006
University of Houston
Notice of Request for Proposal
In compliance with Chapter 2254, Texas Government Code, the Uni-
versity of Houston furnishes this notice of request for proposal. The
University of Houston seeks proposals from a rm to provide consult-
ing services to assist its Texas Center for Superconductivity (TcSUH)
in developing a strategic business plan for the marketing of its intellec-
tual property. In doing so, the University is in need of a consultant to
develop this plan, understand and document the alternatives available
for selecting licensee, and to make recommendations for potential li-
censing opportunities. The University invites rms with demonstrated
expertise, experience, and success in these areas to submit comprehen-
sive responses to this request for proposal. Interested parties are invited
to express their interest and describe their capabilities on or before De-
cember 10, 2006.
The term of the contract is to be for a one (1) year period beginning on
or about December 15, 2006 and ending December 15, 2007 subject
to two (2) renewal options, each of one (1) years’ duration. Further
information can be obtained from Dr. Allan Jacobson (713) 743-8200.
All proposals must be specic and must be responsive to the criteria
set forth in this request.
SCOPE OF WORK: Consulting services to assist the University and
its advisory groups in providing information and in attending required
meetings and prepare required reports in the following areas: (i) Pro-
vide an assessment of the challenges/opportunities in TcSUH’s port-
folio; (ii) Provide evaluation of federal government’s rights to the in-
tellectual property; (iii) Provide licensing options and recommenda-
tions on exclusivity and non-exclusivity of rights; Provide recommen-
dations on foreign licenses and licensing opportunities internationally;
(iv) Provide recommendations regarding licensing pricing; i.e. invest-
ment return forecast; (v) Assess potential licensee’s ability to pay and
further market the technology; and a multi-phase plan for the market-
ing, identication of licensees, negotiations of licensing agreements,
etc. with time lines for implementing the plan. The scope of work shall
not encompass any activities that would require legal advice or lobby-
ing of agencies, organizations or in any way representing the University
in lobbying for redress or in expressing opinions thereto.
GENERAL INSTRUCTIONS: Submit one (1) original, three (3) paper
copies of your proposal and a CD version in a sealed envelope to: Dr.
Allan Jacobson, University of Houston, 202 University Science Center
Building, Houston, Texas 77204-5002 before 5:00 P.M. December 10,
2006. The original shall be prepared on a word processor and formatted
in at least 11-point-font that is clearly readable. The paper copies shall
be of good, readable quality.
COMPLIANCE WITH RFP REQUIREMENTS: By submission of a
proposal, a submitter agrees to be bound by the requirements set forth
in this RFP. The University, at its sole discretion, may disqualify a
proposal from consideration if the University determines a proposal
is non-responsive and/or non-compliant, in whole or in part, with the
requirements set forth in this RFP.
SIGNATURE, CERTIFICATION OF SUBMITTER: The original pa-
per proposal must be signed and dated by a representative of the submit-
ter who is authorized to bind the submitter to the terms and conditions
contained in this RFP and to comply with the information submitted in
the proposal. Each submitter certies to both (1) the completeness, ve-
racity, and accuracy of the information provided in the proposal and (2)
the authority of the individual whose signature appears on the proposal
to bind the submitter to the terms and conditions set forth in this RFP
and a resulting agreement should the submitter be selected. Proposals
submitted without the required signature shall be disqualied.
OWNERSHIP OF PROPOSALS: All proposals become the physical
property of the University upon receipt.
USE, DISCLOSURE OF INFORMATION: Submitters acknowledge
that the University is an agency of the State of Texas and is, there-
fore, required to comply with the Texas Public Information Act. If
a proposal includes proprietary data, trade secrets, or information the
submitter wishes to except from public disclosure, then the submit-
ter must specically label such data, secrets, or information as fol-
lows: "PRIVILEGED AND CONFIDENTIAL--PROPRIETARY IN-
FORMATION." To the extent permitted by law, information labeled
by the submitter as proprietary will be used by the University only for
purposes related to or arising out of the (1) evaluation of proposals, (2)
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selection of a submitter pursuant to the RFP process, and (3) negotia-
tion and execution of a Contract, if any, with the submitter selected.
RESCISSION OF PROPOSAL: A proposal can be withdrawn from
consideration at any time prior to expiration of the deadline for pro-
posals pursuant to a written request sent to the University.
REQUEST FOR CLARIFICATION: The University reserves the right
to request clarication of any information contained in a proposal.
ADDENDA TO THE RFP: Each submitter will be provided with
copies of University-approved addenda, including amendments, if
any, to the RFP. If and as necessary, as determined by the University,
submitters will, in turn, be allowed time to revise or supply additional
information in response to such addenda.
PRE-PROPOSAL CONFERENCE: There will not be a pre-proposal
conference.
COMMUNICATIONS WITH UNIVERSITY PERSONNEL: Except
as provided in this RFP and as is otherwise necessary for the conduct of
ongoing University business operations, submitters are expressly and
absolutely prohibited from engaging in communications with Univer-
sity personnel who are involved in any manner in the review and/or
evaluation of the proposals; selection of a submitter; and/or negotia-
tions or formalization of a contract. If any submitter engages in con-
duct or communications that the University determines are contrary to
the prohibitions set forth in this section, the University may, at its sole
discretion, disqualify the submitter and withdraw the submitter’s pro-
posal from consideration.
EVALUATION OF PROPOSALS: The proposals will be reviewed in
accordance with the criteria set forth in this RFP. Proposals that are (1)
incomplete, (2) not properly certied and signed, (3) not in the required
format, or (4) otherwise non-compliant, in whole or in part, with any
of the requirements set forth in this RFP may be disqualied by the
University.
DISCUSSIONS WITH SUBMITTERS: The University may conduct
discussions and/or negotiations with any submitter that appears to be el-
igible for award ("Eligible Submitter") pursuant to the selection criteria
set forth in this RFP. In conducting discussions and/or negotiations, the
University will not disclose information derived from proposals sub-
mitted by competing submitters, except as and if law requires disclo-
sure.
MODIFICATION OF PROPOSALS: All Eligible Submitters will be
afforded the opportunity to submit best and nal proposals if (a) nego-
tiations with any other submitter result in a material alteration to the
RFP and (b) such material alteration has a cost consequence that could
alter the submitter’s quotations regarding rates for Services.
SELECTION OF PROPOSER: The submitter selected for award will
be the submitter whose proposal, as presented in response to this RFP
and as determined by the University in accordance with the evaluation
criteria set forth in this RFP, to be the most advantageous and result in
best value to the University. Submitters acknowledge that the Univer-
sity is not bound to accept the lowest-priced proposal.
EVALUATION OF PROPOSALS: Submission of a proposal indicates
the submitter’s acceptance of the evaluation process set forth in this
RFP and the submitter’s acknowledgement that subjective judgments
must be made by the University in regard to the evaluation process.
CRITERIA FOR EVALUATION: Evaluation of proposals and award
to the Selected Submitter will be based on the following factors, as
weighted and listed as follows: (1) Five (5) or more years of consult-
ing experience, (2) Completeness of responses to the above parame-
ters (Scope of Work, Deliverables, Objectives), (3) Three or more di-
rectly related references. References shall include a point of contact
and means thereof, (4) Estimate of fees and rates, and (5) The Uni-
versity may also consider other information it deems relevant to the
selection of a consultant.
CONSIDERATION OF ADDITIONAL INFORMATION: The Uni-
versity reserves the right to ask for and consider any additional informa-
tion deemed benecial to the University in evaluation of the proposals.
TERMINATION: This Request for Proposal in no manner obligates the
University of Houston University to the eventual purchase of any ser-
vices described, implied or which may be proposed until conrmed by
a written consultant contract. Progress towards this end is solely at the
discretion of the University of Houston and may be terminated without
penalty or obligation at any time prior to the signing of a contract. The
University of Houston reserves the right to cancel this RFP at any time,
for any reason and to reject any or all proposals.
TRD-200606034
Brian S. Nelson
Executive Director and Associate General Counsel
University of Houston
Filed: November 1, 2006
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How to Use the Texas Register
Information Available: The 14 sections of the Texas
Register represent various facets of state government.
Documents contained within them include:
Governor - Appointments, executive orders, and
proclamations.
Attorney General - summaries of requests for opinions,
opinions, and open records decisions.
Secretary of State - opinions based on the election laws.
Texas Ethics Commission - summaries of requests for
opinions and opinions.
Emergency Rules- sections adopted by state agencies on
an emergency basis.
Proposed Rules - sections proposed for adoption.
Withdrawn Rules - sections withdrawn by state agencies
from consideration for adoption, or automatically withdrawn by
the Texas Register six months after the proposal publication
date.
Adopted Rules - sections adopted following public
comment period.
Texas Department of Insurance Exempt Filings -
notices of actions taken by the Texas Department of Insurance
pursuant to Chapter 5, Subchapter L of the Insurance Code.
Texas Department of Banking - opinions and exempt
rules filed by the Texas Department of Banking.
Tables and Graphics - graphic material from the
proposed, emergency and adopted sections.
Transferred Rules- notice that the Legislature has
transferred rules within the Texas Administrative Code from
one state agency to another, or directed the Secretary of State to
remove the rules of an abolished agency.
In Addition - miscellaneous information required to be
published by statute or provided as a public service.
Review of Agency Rules - notices of state agency rules
review.
Specific explanation on the contents of each section can be
found on the beginning page of the section. The division also
publishes cumulative quarterly and annual indexes to aid in
researching material published.
How to Cite: Material published in the Texas Register is
referenced by citing the volume in which the document
appears, the words “TexReg” and the beginning page number
on which that document was published. For example, a
document published on page 2402 of Volume 30 (2005) is cited
as follows: 30 TexReg 2402.
In order that readers may cite material more easily, page
numbers are now written as citations. Example: on page 2 in
the lower-left hand corner of the page, would be written “30
TexReg 2 issue date,” while on the opposite page, page 3, in
the lower right-hand corner, would be written “issue date 30
TexReg 3.”
How to Research: The public is invited to research rules and
information of interest between 8 a.m. and 5 p.m. weekdays at
the Texas Register office, Room 245, James Earl Rudder
Building, 1019 Brazos, Austin. Material can be found using
Texas Register indexes, the Texas Administrative Code,
section numbers, or TRD number.
Both the Texas Register and the Texas Administrative
Code are available online through the Internet. The address is:
http://www.sos.state.tx.us. The Register is available in an .html
version as well as a .pdf (portable document format) version
through the Internet. For website subscription information, call
the Texas Register at (800) 226-7199.
Texas Administrative Code
The Texas Administrative Code (TAC) is the compilation
of all final state agency rules published in the Texas Register.
Following its effective date, a rule is entered into the Texas
Administrative Code. Emergency rules, which may be adopted
by an agency on an interim basis, are not codified within the
TAC.
The TAC volumes are arranged into Titles and Parts (using
Arabic numerals). The Titles are broad subject categories into
which the agencies are grouped as a matter of convenience.
Each Part represents an individual state agency.
The complete TAC is available through the Secretary of
State’s website at http://www.sos.state.tx.us/tac. The following
companies also provide complete copies of the TAC: Lexis-
Nexis (1-800-356-6548), and West Publishing Company (1-
800-328-9352).













31. Natural Resources and Conservation
34. Public Finance
37. Public Safety and Corrections
40. Social Services and Assistance
43. Transportation
How to Cite: Under the TAC scheme, each section is
designated by a TAC number. For example in the citation 1
TAC §27.15: 1 indicates the title under which the agency
appears in the Texas Administrative Code; TAC stands for the
Texas Administrative Code; §27.15 is the section number of
the rule (27 indicates that the section is under Chapter 27 of
Title 1; 15 represents the individual section within the chapter).
How to update: To find out if a rule has changed since the
publication of the current supplement to the Texas
Administrative Code, please look at the Table of TAC Titles
Affected. The table is published cumulatively in the blue-cover
quarterly indexes to the Texas Register (January 21, April 15,
July 8, and October 7, 2005). If a rule has changed during the
time period covered by the table, the rule’s TAC number will
be printed with one or more Texas Register page numbers, as
shown in the following example.
TITLE 40. SOCIAL SERVICES AND ASSISTANCE
Part I. Texas Department of Human Services
40 TAC §3.704..............950, 1820
The Table of TAC Titles Affected is cumulative for each
volume of the Texas Register (calendar year).
